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THE rOSXMOST OmO LAW PAPER. 

The ffvawih of this paper during 
1896 Aoa been so marked ikat we eon^ 
fidenUy assert that it now haa a ifreaier 
eireuiaHon than any other Ohio law 
paper* It aiso contains so much more 
legal matter that we are JusH/U:d in 
elaifning it to be the ledding paper in 
its doss. 



Judging from the brilliant effusions found in 
the Bull, of last week, its publisher has been 
turning the editorial department over to the 
office boy. We note the improvement 

Acting Attorney General Whitney, has de- 
cided that foreign made chromoa, which are 
copies of copyrighted foreign paintings, are 
not prohibited from importation into this 
country under the copyright law. 

The democrats of the third judicial circuit 
court district met at Lima last week to nomi- 
nate a candidate for judge for the short term. 
General B. B. Pinley, of Bucyrus, was nomi- 
nated by acclamation. 

Judge Buchwalter, of the Hamilton common 
pleas, held in the case of Overheiser v. Mutual 
Life Ins, Co,, of N. K, that a divorced wife is 
entitied to the proceeds of a policy of insur- 
ance, she having been named as the beneficiary 
and divorced subsequent thereto. 

In the case of Echelmau v. Heil, the judge 
said that a bill of exceptions allowed by a 
magistrate on the fourteenth day after trial 
was not a valid bill, the statute not permitting 
a magistrate to extend the time for presenting 
a bill beyond ten days. 



Judge Badger, of the Franklin common 
pleas rendered a decision recently, which is 
without a parallel .in any of the courts of our 
state. The case arose from the following state- 
ment of facts : In November, 1888, o^e William 
Sharp, married Mary E. Williams. One year, 
later she sued for a divorce, but failed to make 
her case ; subsequenUy in 1892 she again sued 
for divorce, and was this time successful and 
got a decrees and was also awarded |300 ali- 
mony, but at that time Sharp was insolvent. 
Two years later Mrs. Sharp married a man by 
the name of Perry ; she died leaving her hus- 
band as sole heir, an administrator was ap- 
pointed, and as Sharp's mother had died in the 
meantime leaving him an interest in her farm, 
the administrator sought to collect the $300 
alimony judgment Sharp brought suit to 
set aside the alimony decree, as it would 
have to be paid to the husband of his dead wife. 
The attorney for the administrator demurred 
to this and the court sustained him in his de- 
mt rrer, and Sharp will now be compelled to 
pay the amount and 8ett}e with the widower of 
his divorced wife^ 
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G. N. TutUe, of Paiuesville, was nominated 
last week Wednesday, by the democrats of that 
district for circuit judge. 

Judge Somers, of the Franklin county judi- 
cial district, will fill Colonel C. H. Kibler's 
place on the circuit court bench when it siti* at 
Newark, next Tuesday. 

Our I/aw Bull, competitor complains of our 
reprint of old law publications that we have 
not added enough to them.' We presume he 
has been making the opinions he will publish 
much more valuable by adding to the language 
of the court some of Jahn's unintelligible 
jargon. 

Judge Poute, of Atlanta, Ga., holds that a 
hypnotist is responsible for the acts of his 
subjects. 

During the performance at a local theatre 
the subject of the hypnotist imagined he was 
a monkey, and grabbed a hat o£f a man in 
the audience and bit a piece out of it. The 
professor and his business manager refused to 
make good the cost of the hat, and the hypno- 
tist was prosecuted. The charge was sustained 
by the court and the hypnotist was bound 
oyer. 

The ambitious publisher of the Law Bull. 
gave us about three columns of free advertising 
last week, in which he told his subscribers 
some of the truths we have been saying about 
him recently. We presume that, from those 
who read his attempted denials and unintel- 
ligible explanation, we shall be able to get 
enough new subscribers to cut his remaining 
seven hundred and fifty down to five hun- 
dred. 

Judge Maynard, of Washington C. H., judge 
of the Fayette common pleas, rendered an im- 
portant decision laitt week in the case of the 
CUy of Washington v. Gallagher, the latter 
having been ""arrested for violating the ordin- 
ance requiring all screens to be removed from 
the doors and windows of saloons. The court 
sustained the opinion of the mayor that the 
anti-screen ordinance was constitutional As 
a result of this decision, henceforth the saloon 
men of the city will be more careful in the ob- 
servance of the law. Sometimes to get around 
the law they allow their windows to go un- 
washed so that the dust that accumulates 
thereon will obscure a view of the bar from 
the pavement This is the first decision ren- 
dered on this point by so high a court 



The editor of the Bull, bragged last week 
that he drove the Ohio Law Journal out of 
the field, and was going to do the same to 
us. We remember of once reading a whine in 
his paper that he had to pay them $16,000, to 
quit Wonder if he expects to force us out in 
the same way. 

A mandamus suit was brought in the 
supreme court, Monday of this week, for the 
purpose of testing the constitutionality of the 
Dana law which forbids the use of a candidate's 
name in more than one ticket, on the 
election ballot. 

This suit comes from Cincinnati and 
concerns the **Liiwyers' Judicial Ticket" in 
Hamilton county: 

The democrats accepted the nominations 
as appearing on the Lawyer's Judicial ticket 
and put the same on their county ticket. The 
county board of election supervisors, acting 
under the Dana law, refused to put these 
names on both tickets, and this suit is brought 
to compel them to do so. 



Judge Evans, of the Franklin common pleas, 
in a lenghty opinion, sustained the motions to 
dismiss the petition filed by Mrs. Miesse 
against Charles B. Miesse, on the ground that 
the defendant had not been served and the 
court had no jurisdiction. It appears that 
Miesse secured possession of his children and 
fled to Dakota, and that his abandoned wife 
then entered suit for alimony and enjoined 
Miesse from disposing of his property. Per- 
sonal service could not be secured upon him, 
and under Judge Evans* ruling these suits 
fell to the ground. He held that the statutes 
did not authorize the seizing of the property 
of a non-resident husband to enforce the 
pajrment of alimony. This leaves Miesse free 
to do as he pleases with.his property. 



Don't any one be deceived by the idea that 
good reprint volumes of the Ohio Law period- 
icals are to be sold at two dollars each. Our 
competitor once announced that he was going 
to print a series at |3.50 per volume. Evi- 
dently the bar knew of the errors in his pre- 
vious books, and did not misjudge his inability 
to get out a desirable reprint, and they did not 
take to his offer. So he then came down to 
$3.00. But he asked for 800 subscribers as a 
guarantee against loss. Still they did not 
come, so be came down to $2.00, and still they 
won't come. If they do they are not liable to 
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get the books. He is evidently just putting 
up a big bluff to interfere as much as possible 
with the sale of our series. But it don't work. 
We have sold, within tlie past week, more 
copies of the two furnished volumes than ever 
in a week before. Our books are well made, 
free from errors, and as cheap as they can be 
sold without loss to publishers. 



BRIBSRT CASES. 



The circuit court reversed the decision of 
Judge Pugh in the case of TAe State of Ohio 
V. AMott, As to the law of bribery which the 
court gave to the jury, and which was criti- 
cized somewhat at the time, the circuit court 
found no error. It also found no error in the 
admission of Price's testimony. The court, 
however, did find that there were two errors 
committed by the lower court. Price's testi- 
mony related to an independent offense al- 
leged to have been committed by Abbott. The 
court instructed the jury that that evidence 
vras to be considered as bearing on the ques- 
tion of intent, but because the court did not 
go further and say that it was not competent 
for the jury to consider it as tending to prove 
the crime for which the defendant was on 
trial, the circuit court decided that it erred, 
although such a charge was not requested by 
the defendant The jury returned to the 
room on two occasions and asked the court to 
r?^ testimony. The second time they asked 
the court to read testimony that corroborated 
Black's testimony on a certain point The 
court replied by saying that it was not compe- 
tent for the court to say what evidence cor- 
roborated Black's, but could only say what 
evidence tended to corroborate it, and there- 
upon proceeded to read some testimony. The 
circuit court held that the testimony read was 
not corroborating in its character, and there- 
fore it was error to read it. 

Case remanded back for new trial. 



FRAUD— SALS OF LAND. 

[ Pranklin Common Pleas, January Term, 1896.] 
Spbncbr v. King. 

(1 ) Fraud in the sale of property defined. 

(2) The decision of the supreme court of 
Illinois determining the validity of a title to 
land situated in that state, is binding upon the 
court and jury in this case. 

(3) The opinion as to the value of land ez- 
pressetl by the seller to induce the purchaser 



to buy is not a fraud, if it was on/y an opinion, 
and was honestly given, although untrue. 

( 4 ) The law does not exact any greater de- 
gree of honesty and good faith from a minister 
of the gospel who sells property than it does 
from a layman. 

Chargb to Jury, dblivbrrd by Judgb Pugh. 

Gentlemen of the Jury : The plaintiff com- 
plains that she has sustained damages by rea- 
son of deceit or fraud practiced upon her by 
the defendant 

Deceit, or fraud, in business transactions 
consists in fraudulent representations or con- 
trivances b}r which one person deceived another 
who has a right to rely upon such representa- 
tions, or has no means of detecting such fraud. 

It is the law that fraud vitiates every contract 
There is no exception to this rule. When fraud 
is proved to have promoted the making of a 
contract, it is void, and cannot be enforced. 
Fraud taints every transaction which is the re- 
sult of it But fraudulent representations in 
the sale. of property will not, in themselves, 
always constitute deceit which will be the sub- 
ject of an action for damages. 

In cases like this where parties deal with 
each other on a footing of equality, there must 
be some existing circumstances, or some means 
used, calculated to prevent the detection of 
falsehood or fraud, and impose upon a pur- 
chaser of ordinary intelligence^ prudence and 
circumspection. If a purchaser has full oppor- 
tunity of examining the property, and can 
easily and readily ascertain its quality and 
value by inspection, and he neglects to do so, 
then any injury which he may sustain by such 
negligence is the result of his own folly, and 
he can have no relief at law; unless the repre- 
sentation was of such a character as to mislead 
a prudent person or put him off his guard. 

The law wisely ana justlj^ presumes, in such 
a case, that a purchaser will take care of his 
own interests, and that when he distrusts him- 
self, his own judgment and shrewdness, he will 
protect himself from imposition. When the 
purchaser has a full opportunity of inspecting 
the property and fails to do so, and the repre- 
sentation was not such as should have misled 
him, he has no right to complain, if the prop- 
erty sold does not measure up to the represen- 
tation of the seller. It is well known that, in 
the course of trade, sellers will speak in terms 
of high commendation of the property whick 
they offer for sale. Such ** dealing talk " is 
not deemed, in law, as fraudulent, unless ac- 
companied with some artifice ' calculated to 
deceive the purchaser and throw him off his 
guard, or some concealment of intrinsic de- 
tects not easily discoverable, by reasonable 
diligence and care. 

The plaintiff and her brother exchanged 
some real estate situated in this city with the 
defendant for notes owned by him. Part. of the 
real estate consisted of a house and lot, which 
was wholly owned by the plaintiff, or almost so. 
I believe the testimonj^ shows that the brother 
had a small interest in it The value of the 
bouse and lot was somewhere 'uetween five 
thousand and six thousand dollars. The notes 
aggregated $7,500. A note for $1,000 was also 
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ftven to the defendant, first by the brother ; 
ut after wardiB it was signed by the plnintiff. 
- This transaction was, in law, a sale of the 
notes by the defendant to the plaintiff. These 
notes were secured by a mortgage on three 
thousand acres of land situated in the state of 
Illinois. They have been described by the tes- 
timony. 

The immediate ground work of the plain- 
tiff's action is the claim and charge that the 
defendant falsely and fraudulently represented 
to her and to her agent, her brother, that the 
notes were well secured on land which was 
worth $15 per acre. It is further charged that 
the land was not worth that amount ; that it 
was not worth enough to make sufficient secur- 
ity for the notes, and that the title to the land 
was so involved in dispute as to make the land 
practically worthless. 

It is not controverted that most of the nego- 
tiation which led to these sales and exchange 
of property were chiefly conducted, on the part 
of the plaintiff, by her brother as her agent. 
She only claims that she had one conversation 
with the defendant In law all that her agent, 
Leroy Spencer, did and said in the course of 
his agency, while he was acting as her agent, 
and within the scope of his agency, are just as 
binding upon her as if she had been the 
authoress of those acts and declarations. 

Any notice and knowledge which he i>os- 
aessed was her notice and knowledge ; any im- 
prudence or mistake or neglect which he com- 
mitted, was, in the eye of the law, her impru- 
dence, mistake and negligence. 

You have observed from my statement that 
the defendant is charged with having made 
two false representations. First, that the notes 
were well secured by a mortgage on laud ; 
second, that the land was worth $lb per acre. 

Putting aside for the present any rule of law 
that is specially applicable to those complaints, 
or either of them, you are instructed, that to 
entitle the plaintiff* to recover, she must, by a 
preponderance of the evidence, have proved : 
(1) That the representations, or one of them, 
were made; (2) that both or one of them, were 
false; (3) that the defendant knew, at the time 
they were made, that they were false; (4) that 
she and her agent were then ignorant of their 
falsitv; (5) that she relied upon those repre- 
sentations, or one of them, in making the pur- 
chase of the notes and in selling her property ; 
(6) that she was justified in relying upon them ; 
and (7) that she was pecuniarily injured by her 
conduct which was induced by those represen- 
tations, or one of them. If all of these propo- 
sitions of fact have not been proved by a pre- 
ponderance of the evidence, the defendant is 
entitled to your verdict. 

If the defendant made the representation 
that the notes were well secured on land, that 
meant that the land would sell for enough to 
pay the notes, if the mortgage should have to 
be foreclosed. That was what the plaintiff 
was entitled to, if such a representation was 
made by the defendant. It is claimed that the 
notes were not well secured, because the title 
to the land was not good. 

It was proved, by evidence, that the land 
was, at one time, owned by Wayne county. III. 



It was conveyed by a mortgage and trust deed 
to one Seymour, which were executed to se- 
cure certain bouds, called railroad bonds. The 
mortgage was foreclosed by a decfee of the 
circuit court of the United States for the 
southern district of Illinois ; the land was sold, 
under that decree, and purchased by the bond- 
holders. The evidence does not aiscloae that 
the apparent title of those purchasers has ever 
been annulled by any court. 

After that suit for foreclosure was brought, 
Wayne county sold the land to the Illinois 
South Eastern R. R. Co. It was this title 
which was held b}' G. D. Martin when he ex- 
ecuted the mortgage that secured these notes 
sold to the plaintiff. 

But the supreme court of Illinois has decided 
that the decree of foreclosure of the United 
States court was a nullity as to those who pur- 
chased the land of Wa3me county, and who 
were not parties to the foreclosure suit, 
although they purchased after the suit was 
brought, and even after the foreclosure. 

That court also decided that Wayne county 
was not legally authorized to mortgage the land 
to Seymour, because the condition upon which 
the county might aid in the construction of 
the railroad for whose benefit the mortgage 
and trust deed were executed, did not then ex- 
ist ; and therefore they were void. 

This decision was introduced in evidence. It 
discloses what the law of Illinois was, and is, 
and it demonstrates as matter of law, that there 
is no merit in the title which is claimed to be 
adverse to the title which was conveyed to the 
defendant by the mortgage to secure the notes 
sold to the plaintiff. By this decision both the 
court and the jury in this case must be con- 
trolled. 

Still the question is, were the notes well 
secured by the mortgage on the land? 

It is claimed that, in spite of the fact that 
the law of Illinois makes the King title para- 
mount to the other opposing title, there was 
and is a cloud on it which destroys the suffi- 
ciency of the mortgage as a security for the 
notes. 

If the adverse claim based upon the fore- 
closure which was caused by the United States 
Court decree, injuriously affected the title 
covered by the mortgage to the defendant ; if 
it could be vexatiously used against that title, 
it constituted a cloud upon that title. A title 
of which a purchaser cannot accjuire posses- 
sion, except bv litigation and judicial deci- 
sion, or one which he must defend, or which 
would expose him to litigation, is a doubtful, 
and unmarketable title. 

If the evidence shows that the title which 
was conveyed by the mortgage in question was 
such a title, as I have described, then it is 
competent for you to consider it, in determin- 
ing whether the mortgage security for the 
notes in question was destroyed or impaired ; 
if it does not show that fact, there is no merit 
in the claim touching the disputed title. 

Le Roy Spencer, in his deposition, testified 
that the defendant told him " at the time of 
the trading that there was a pretended claim 
to the land by other parties, but that they 
could not sustain the claim, for the reason that 
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they had held the land in the family for over 
thirty years, had paid the taxes, and no other 
claim nad been set up against it coming to 
him," and that he also told him " how the other 
claim had come, that the government had 
given the land to the state and the state had 
given it - to the county, and the counties had 
given the land to some railroad companies on 
a contract, but the contract had never been 
filled, and title failed on that account Then 
the county contracted with another railroad 
company, and Mr. Kin^ got his title, or his 
father-in-law got his title, from the last com- 
pany. 

iThis evidence must have the same influence 
upon your minds in determining this question, 
as if the evidence proved that the communica- 
tion had been made by the defendant to the 
plaintiff, and was submitted by her ; because 
he was her agent, 

I submit the question to you, whether this 
admission of Spencer's does not show that he 
had the means of knowing all the truth about 
the title to the lands. The law requires per- 
sons " in their dealings with each other, to 
exercise proper vigilance, and ai>ply their at- 
tention to tnose particulars which may be 
supposed to be within reach of their observa- 
tion and jnd^ent, and not to close their eyes 
to means of information which are accessible 
to them." 

If Spencer had full knowledge of the condi- 
tion of the title to the land, before the ex- 
change was made, or if it was within his reach 
owing to the information given to him by the 
defendant, that was the same as if the plaintiff 
possessed it, and if you so conclude, you will 
not be suthorized to return a verdict for the 
plaintiff, so far as her cause is founded upon 
the first alleged misrepresentation, namely, 
that the notes were well secured by a mort- 
gage on the land. 

Now as to the other alleged misrepresenta- 
tion, that the land was worth $16 per acre. 

The plaintiff, as well as Le Rov Spencer, 
testifiea in regard to this matter. The opinion 
which a seller of property expresses concern- 
ing its amount, value and quality is frequently 
asked for, and given at sales, and is never a 
ground for a law suit, when it proves to be 
untrue, i/ it was only an opinion and was hon- 
estly given. 

But if the statement of the value was more 
than an opinion ; if it was an affirmation of a 
specific material fact; if it was deliberately 
made by the seller who had superior knowl- 
edge in xiegard to it, and if it was acted upon 
by the buyer; and if it was known to the 
seller to be false, it may he deemed fraudulent 
and a sufficient basis for an action. 

This is. the rule which applies to this branch 
of the case here. 

The defendant was about to sell, not land, 
but a mortgage on it, or rather notes secured 
by it ; the land being situated in another state, 
not accessible to. the observation and judg- 
ment of either the plaintiff or agent. If the 
defendant had knowledge of its value superior 
to their knowledge, or superior knowledge 
without regard to theirs; if he deliberately 
represented to both, or one of them, that it 



was worth fl5 per acre, and that was some^ 
thing more than the general praise, or puffing, 
which sellers are liaole to indulge in ; if he 
knew it was false ; and, if the plaintiff, or her 
agent, acted in reliance upon it, in making 
the purchase of the notes, and in selling her 
property, it is competent for you to infer that 
It was a fraudulent representation, unless you 
further conclude that it was not material. 
What I mean by this is, that, if the evidence 
discloses that the laud, although not worth $15 
per acre, was worth enough to pay the notes, 
then, the plaintiff cannot complain. She is 
not entitled to recover damages on this 
ground. 

But, if you find that the representations as to 
the value of the land, or as to the notes being 
well secured, were only opinions, only trade 
talk, then the pi tint iff cannot recover any 
damages, notwithstanding the opinions were 
untrue. 

The law does not assist the purchaser who 
pins his or her faith to the exaggerations of 
the value of property made by the seller of it 
And you should reach the same conclusion, if 
3rou are convinced by the evidence that the 
defendant believed the representations to be 
true, and he had good reasons for so believ- 
ing, although, in fact, they were not true. 

This is not a case where a fiduciary relation 
existed, and where confidence, expressed or 
implied, growing out of or connected with the 
transaction in ouestion, was reposed by the 
plaintiff in the defendant The evidence does 
not prove such a case. The only relation be- 
tween them was that of vendor and vendee, 
the parties dealing with each other at arm's 
length. 

In determining the questions submitted to 
you, you will consider not only what was said 
and done by the plaintiff, her agent the de- 
fendant and his agents, Richard and Gaskill, 
but also the fact that the notes were indorsnl 
Mrithout recourse by him, and the fact 
that some of the deeds in the chain of both 
titles were quit claims and not general war- 
ranty deeds, as far as they bear upon these 
questions, and all the other facts and circum- 
stances proved, bearing upon the questions. 

The indorsement of the notes without re- 
course released the defendant from all per- 
sonal liability upon the nolea, but that wi|s 
all. 

If the notes are invalid from want of con- 
sideration as a result of the fraud charged in 
this case ; and if this fraud has been proved, 
his qualified indorsement of the notes does 
not shield him from a recovery for damages on 
this ground. 

The evidence o\ the defendant tends to show 
that Leroy Spencer, as the agent of the plain- 
tiff, after the sale of the notes, visited the 
land, and made some inspection of it, and on 
his return expressed his own and his sister's 
satisfaction with the land. 

There is evidence on the plain tifTs side 
however, which tends to controvert that evi- 
dence. That evidence (the evidence for de- 
fendant) was only admitted as tending to 
prove an admission by the plaintiff^s ageut 
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that she was not defrauded as she claims, in 
this action, aiid for no other purpose. 
' It cannot be considered an foreclosine her 
right to maintain this action ; for the evidence 
does not prove that the defendant relied upon 
the alleged admission of Spencer as the in- 
spiration for any action of his own. I admon- 
ish you that there is no issue here about the 
want of business capacity* or mental weakness 
of either the plafntifF or her agent. 

There was some evidence cropped out on 
these subjects, but not being maae part of the 
cause of action, they cannot be ground for re- 
covery. 

Should you reach the conclusion that the 

elaintififis entitled to recover, the measure of 
er damages would be the face value of the 
notes, and interest to date added, less the 
value of the 1500 acres of land whioh was con 
veyed to her by Martin, and less the thousand 
dollar note, and the interest, unpaid. 

In estimating the value of that land, you 

have a right to consider the fact, if it has been 

proved, that the defendant has an altachnient 

lien on it to secure the payment of the one 

'. thousand dollar unpaid note. 

In considering and deciding this case, you 
must not permit the men' facts that the plaiii- 
tifif is a woman, and the .defendant is a min- 
ister of the gospel to influence your judg- 
ment. 

These are circumstances that may have some 
bearing, but they are not substitutes for evi- 
dence that may be wanting to prove material 
facts, if you find that is the posture of the evi- 
dence. 

The law does not exact any more from a 
minister of the gospel than it does from a 
layman, when he makes a sale. You may 
have a conviction that a minister, in such a 
transaction, sb >uld act upon higher principles 
than a layman, but the law does not oemand it, 
and therefore you have no right to ilo it. 

This may be a melancholy fact, but it is not 
within the province of the court or jury to 
alter the law. 

The performance of the moral duties of 
charity, gratitude, generosity, magnanimity, 
courtesy, mercy and kindness is not enforced 
against either a minister or a layman. Nat- 
ural justice enjoins their performance, but the 
law refuses to do it for obvious reasons. 

It is vour duty to do what is legally just by 
both plaintiff and defendant. 

The law and evidence must guide you in do- 
in^ that, nothing else. Here you must know 
neither friends nor enemies. Here you mu.st 
be actuated by reason only, in its most cool, 
calculating, deliberate and unsympathetic 
spirit. 

I invoke in vou the spirit so beautifully, 
though figuratively, exemplified in the god- 
dess of justice, who, blina-folded, weighs in 
the scale of justice every human action, and 
fearlessly determines the right without pas- 
sion or prejudice, and uninfluenced by the 
wealth, position, or the rink of the parties. 
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Tuesday, October ii. t89G, 
General Docket. 

4219. Benjamin F. Johnson et al. v. The Vil- 
lage of Ashland. Error to the circuit court of 
Ashland county. Judgment affirmed. 

4272. Charles W. Dennison v. The Hamil- 
ton Coal Co. Error to the circuit court of 
Trumbull county. Dismissed by plaintiff in 
error. 

4274. Allen Hegler, Receiver v. The People's 
and Drovers' Bank. Error to the circuit court 
of Fayette county. Judgment affirmed. Wil- 
liams, C. J., not silting. 

4278. Alexander Gibb v. Elmer E. Town- 
send, Receiver, et al. Error to the circuit court 
of Huron county. Judgment affirmed. 

42i»0. Ottilie Baier v. J. J. Stoll et al. Error 
to the circuit court of Wyandot county. Judg- 
ment affirmed on the authority of Neuman v. 
Becker, 51 Ohio St., 25 ^v^ L. B., 147. 

429G. Jane Mulfoony v. .Alfred Clum, Admin- 
istrator et al. Error to the circuit court of 
Cuyahoga county. Judgment affirmetl. 

4:il0. The Village of Barnesville v. Charles 
Rosser. Error to the circuit court of Belmont 
county. Judgment affirmed. 

4317. Charles Amelong V.Philip Keil. Er- 
ror to the circuit court of Belmont county. 
Judgment of the circuit court reversed and 
that of the common pleas affirmed. 

4:^^. Samuel L Mannix et al. v. David M. 
Eikenberry. Executor. Error to the circuit 
court of Preble county. Judgment affirmed. 

4:^. James B. Gormley, Assignee, v. Delos 
L. Thomas. Error to the circuit court of Sen- 
eca county. Judgment affirmed on the author- 
ity of Ari'nstrong v. Warner, 49 Ohio St., 376. 

4937. Pearl Harman v. The State of Ohio. 
Error to the circuit court of Jackson county. 
Judgment affirmed. 

Motion Docket. 

2736. John W. Blair v. The Pittsburg and 
Lake P^rie R. R Co. Motion by plaintiff to ad- 
vf^iice cai^se No. 5205, on the general docket. 
Motion allowed. 

2737. Tohn Shook et al. v. Chester Bedell. 
Motion for leave to file a petition in error to 
the circuit court of Trumbull county. Motion 
overruled, leave to file not lieing necessary. 

2738. State of Ohio v. J. J. Diebold. Motion 
for leave to file a bill of exceptions to the mag- 
istrate's court of Hamilton county. Motion 
overruled, there being no authority for filing 
bill of exceptions in such cases. 

2739. Ella Frederick, Administratrix, v. The 
City of Columbus. Motion by plaintiff to con- 
solidate causes Nos. 5102 and '5103, and to ex- 
tend time to file printed record in cause No. 
5103, on the general docket. Motion allowed. 

2740. W. W. Dunnavant et al. v. Clara T. 
Howlett Motion by plaintiffs for diminution 
of record in cause Xo. 4354, on the genet al 
docket. Motion overruled, but clerk of the 
circuit court is directed to certify to the court 
a complete transcript of the record of the cir- 
cuit court. 
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2741. John W. Minor v. Minerva E. McCloy, 
Administratrix. Motion by plaintiff for exten- 
sion of time to file printed record in cause No. 
5105, on the general docket. Motion sustained. 

2742. Same parties, same motion. Motion 
overruled. 

2743. Stete of Ohio v. W. D. Guilbert, Audi- 
tor. Motion by plaintiff to advance cause No. 
5230, on the general docket Motion allowed 
and cause advanced. 

2744. The L. S. & M. S. Ry. Co. v. James J. 
Kirby, Administrator. Motion by plaintiff to 
dispense with printing exhibits B., C. and E. 
in cause No. 5116, on the general docket Mo- 
tion allowed. 

2745. George S. Walton v. Samuel Grove, 
Sr., et al. Motion by plaintiff to reinstate 
cause No. 5098, on the general docket Motion 
allowed by consent and time for filing printed 
record extended to October 12. 1896. 

New Cases. 

New cases filed m the Supreme Court since 
Sept 30, 1896: 

5251. John Woolley v. Eleaner v. Arnold et 
al. ErroF to the circuit court of Hamilton 
county. Cobb & Howard, for plaintiff. 
Marion & Oldham, Cobb & Howard, for 
defendants. 

5252. The Stote of Ohio ex rel. v. Upton K. 
Guthery, Aud. Mandamus. J. K. Richards, 
J. A. Wolford, E. W. Scofield, lor plaintiff. 

5258. William Clerkin v. Fred W. Waltz. 
Error to the circuit court of Summit county. 
Walsh & Sawyer, for plaintiff. A. E. Kling, 
for defendant 

5254. Samuel Gynn et al. v. Dudley L. 
Ovibtt et al. Error to the circuit court of 
Cu^^ahoga county. Benjamin C. Starr, for 
plaintiff. 

5255. Philip Keil v. Benjamin Thomas. 
Error to the circuit court of Allen county. 
Brotherton & Brotheiton, for plaintiff. A. W. 
Smith, J. G. Lawson, for defendant. 

5256. H. E. Schmidt v. F. C. Trebein. 
Error to the circuit court of Greene county. 
Chas H. Kyle, for plaintiff. Little & Spencer, 
for defendant 



Prank S. Monnett, attorney general, for de- 
fendant. 

5264. The American Lamp & Brass Co. v. 
Prank M. Baldwin. Error to the cirquit court 
of Lucas county. W. H. A. Read, for plaintiff. 
A. Parquharson. for defendant. 

5265. Jacob Karch v. The P. C. C. & St L. 
Ry. Co. Error to the circuit court of = Greene 
county. T. E. Scrogg, for plaintiff. Chas. 
Darlington, for defenaant 

5266. • Henry M. Purdy v. William J. Marshall. 
Error to the circuit court of Brown county. 
Young & Barnes, White & Campbell, for plain- 
tiff. Loudon & Waters, lor defendant 

5267. James B. Pennington v. A. Brown Mc- 
Clelland. Error to the circuit court of Seneca 
county. Noble, Keppel & Noble, for plaintiff. 
Brewer & Brewer, for defendant 

5268. State of Ohio ex reL, Winter M 
Bafeman et al. v. Benjamin P. Ehrman et al. 
Mandamus. E. W. Kittridge, Thomas McDou- 
gal, L. G. Black, William Warrington, Law- 
rence Maxwell, Jr., G. Wald, H. D. Peck and 
Phillip Rottinger, for plaintiffs. August N. 
Bock, P. S. Speigel and F. Hertenstein, for 
defendants. 

5209. Prederika E. Kihlken v. Ferdinand 
Kihlken et al. Error to the circuit court of Ot- 
tawa county. C. J. York, for plaintiff. E. G. 
Love, for defendants. 

5270. P. J. Picard et aJ. v. J. M. Hu^hey, as 
receiver, etc., et al. Error to the circuit court 
of Highland county. Huggins & Horst, for 
defendants. 



New cases filed in the supreme court since 
October 7, 1896: 

5259. Thompson & Richards, a partnership, 
V. Elizabeth Beery. Error to the circuit court 
of Allen county. Cable & Parmenter, Stallings 
& Stallings, for' plaintiffs. Motler & Macken- 
zie, for defendant 

5260. H. T. Day tt al. v. William J. Berry. 
Error to the circuit court of Belmont county. 
D. Danford, Rees & Hollingsworth. for plain- 
tiffs. Tallman & Armstrong, for defendant 

5261. The Superior Coal Co. v. America 
Hollingsworth, Admr. Error tb the circuit 
court of Jackson County. Jess, Laird, James 
M. Tripp, for plaintiff. Elmer C. Powell, for 
defenaant 

5262. The J. C. McNeal Co. v. The Brownell 
& Co. Error to the circuit court of Summit 
county. Oviatt, Allen & Cobbs, for plaintiff. 
Grant & Sirber, for defendant- 

5263. Hiram McKnight v. E. G. Coffin. 
Error to the circuit court of Franklin county. 
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New HubHcription.s can beirin at any time, and back 
numbers of. the part devoted to the Lbgal Nbws to 
the lieidnninK of the subscription year will be supplied 
if desired: but no advance sheets of the Ohio Decis- 
ions will be supplied back of the commencement of 
the current volume. 

Vol. 1 of Ohio Decisions. Circuit Courts, began No- 
vember 23. 1805. 

Vol. I of Ohio Decisions. Lower Courts, began No- 
vember 23. 1M85. 

Bound Volumes. 

Uound copies of Vol. 1. Vol. 2 and Vol. 3 of the Ohio 
DeclKionscan be had at |2.iM per volume, if bound in 
full sheep, or #2.25 per olume in half sheep. 

Bound volumes of Vol. 1, Ouio Lbual Nkvh (Toledo 
Legal News) will be furnished at 12.00 per volume. 

Bound copies of Vols. l. 2 or 3 of Ohio Decisions, or 
of the LwAL News will be sent in exchange for the 
advance sheets, at Sl.OO per volume in full sheep or 7h 
cents in half sheep. 



Entered at the Postofflce. Norwalk. Ohio, as second 
class matter. 



THE FOREMOST OHIO LAW PAPER. 

The growth of this ptiper duHng 
1S90 hfis beeti ho tnarketi that we coa^ 
fidefUiif anHert that it now htis a ff renter 
cireulaiion than any other Ohio law 
paper. It also coniaintt so nuich more 
legal matter that we are justiflvd in 
claiming it to he the lea^ditig paper in 
its eltMs. 



The Cleveland City HhII case, in which the 
coiiiuion pleas court, at A previous term tem- 
porarily eiijoiii'.-d the city from building a city 
hall on the Public Square, was again continued 
to the next term of court, at the reciuest of 
the plaintiff's attorney. 



The cases from Kentucky, Indiana, and Ohio, 
involving the validity of the laws of these 
states taxing the telegraph and express com- 
panies, were re-assigned by the I'nited Slates 
supreme court Monday of this week for argu- 
4iient on the first Monday of Decemlx^r. There 
are sixteen of these cases altogether. 



State Amlitor GttiH>ert, decided a question 
last week which ha<l been submitted to him 
some time ago, as to whether cigarettes 
wrapped in tobacco instead of rice paper are 
still cigarettes within the state law governing 
the same. He decided that they are cigarettes 
and must be so regarderl by all laws affecting 
cigarettes. 

The case of Charles J, Weaver v The C. S, 
& //. Ry Co, 'jroughl on error to the circuit 
court of Perry county, was argued before the 
supreme court last Friday. The question at 
issue is as to whether the bill of exceptions in 
that case was signed by the common pleas 
judge within the sixty-day limit. 

Another case argued the same day was that 
of the City of Ciitriuiiafi v. A. J. Pruden^ who 
sued for damages on account of the city es- 
tablishing a market upon a certain street. 



The Octolnrr number of the Western Reserve 
luxivjottrnal^ has l)een received, and contains 
a very interesting article on *'The Trial of the 
Assassins of Abraham Lincoln," by Hon R. C. 
Parsons, of Cleveland, also the address of Hon 
H. C. While, which was delivered at the laying 
of the corntr stone of the new law schoo^ 
building last June. In the editorial department 
we find a very interesting and pithy editorial 
entitled 'The Duty of the Voter." The depart- 
ment of Recent Cases and Digest of Ohio Cases 
is a valuable feature of the /ournal, especially 
thelatter. which digests every Ohio case re- 
ported. 

Tlie /on mat deserves the liberal patronage of 
every menil>er of the Ohio Bar, and can Ije se- 
cured for the small sum ol one dollar per year. 
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Chief Justice William A. Richardson, of the 
United States court of claims, died Monday 
morning of this week ; he was formerly secre- 
tary of the treasury. 

Judge Richardson was bom in Massachusetts 
in 1812, was a graduate of Harvard and subse- 
quently became judge advocate of Massachu- 
setts. In 1878 he became secretary of the treasury 
and resigned that position in 1874 to accept a 
seat on the bench of the United States rourt 
of claims, tendered him by President Grant In 
1875 he became chief justice of that court 
which position he held until his death. 

Judge Lurton, of the United States court of 
appeals, at Cincinnati, in the suit of the Louis- 
ville Trust Co,, trustee^ v. City of Cincinnati 
et aL, which was^brought to determine the ef- 
fect of the decision of our slate supreme court, 
which affirmed a decision of the Cincinnati su- 
perior court, in which it was held that the fran- 
chise of the ^Cincinnati Inclined Plane Railway 
Co., Main street electric had lapsed. 

Judge Lurton's decision reverses the judg- 
ment below of Judge Sage, and sends the caes 
back for the holdings to be carried into effect. 

It is doubtful whether the decree under 
the present decision could be taken advantage 
of against the previous and conflicting decree 
of our state supreme court, but, the road being 
in the hands of a receiver, appointed by a U. S. 
court, it is impossible that any steps can be 
taken under our' state supreme courts decree. 

Judge Sage, of the United SUtes court at 
Cincinnati, announced a decision on Wed- 
nesday of last week, which will become a pre- 
cedent of great interest to bankers and busi- 
ness men in general. The case arose out of 
the borrowing of $300,000 by E. L. Harper, of 
the Fidelity National Bank, from the Chemical 
National Bank of New York City, in 1887. 
Harper borrowed the money on his own 
responsibility, for the purpose of placing it in 
the Fidelity National Bank, but without first 
consulting the bank trustees. When the bank 
failed, the Chemical Bank entered suit against 
receiver Armstrong of the Fidelity Bank, to 
recover the $300,000, with interest The re- 
ceiver fought the suit because the trustees had 
not authorized the loan. The complaint al- 
leged that they were doing business with an 
officer of the bank and made the loan in good 
faith and had no means of knowing his mis- 
doings. 

Judge Sage decreed for the complainants 
and gave judgment for the amount with 
interest 



Judge Hollister, of the Hamilton common 
pleas, in a decision recently filed in the case of 
White, adminislralor v. Ijipp, and which we 
will publish in full in a subsequent issue, con- 
tains an intcrestin)r discussion as to whether 
the six months in the statute providing for 
proceedings in error, means six lunar nibnthi^ 
or six calendar months. 

The holding is that the Hnglish common 
law rule is not in accordance with the habits, 
customs and common understandingof our peo- 
ple, and that the word month, as used in our 
statutes, means a calendar monili. as in ordi- 
nary parlance. 



NEWLY MADS LAWYERS. 

Out of seventy-six candidates seeking ad- 
mission to the Ohio State Bar, fifty-two success- 
fully passed the quarterly examinations held 
at Columbus the thirteenth of this month, and 
were granted certificates of admission. The 
successful ones are as follows; 

H.K. Bagley, Zanesville; Benjamin Baldwin, 
Dennison ; Harvey W. Clark, Cleveland ; Lee S. 
Day, Elyria; Harry L Bowers, Mansfield; Edwin 
C. Ely, Batavia ; Horatio J. Forgy, Springfield ; 
Harry E. King, Newton Falls ; D. B. Kumler, 
Baltimore; Joseph W. Lane, Toledo ; Jacob Line, 
Findlay ; George §. Marty, Cleveland ; George 
S. Marshall, Columbus ; James H. McGifFeK, 
Ashtabula ; W. D. McTighe, Cleveland ; Orra B. 
Monnett, Bucyrus ; A. Alvin Nortli, Greenville ; 
C. H. Ranch, Toledo ; G. W. Reed, McConnels- 
ville ; Otho C. Snider, Cleveland ; Van A. Snider, 
Baltimore; Clarence Edwin Shockey, Colum- 
bus ; Will P.Stephenson, Manchester ; Clarence 
P. Taylor, Findlay ; B. F. Welty, Lima; Fred B 
Willard, Toledo ; Jesse Huber, Lima ; Charles 
S Malone, Ottawa ; Albert A. Slaybaugh, Leip- 
sic ; Robert W. Way, Wilmington ; C. L. Smith, 
Wapakoneta; Justin A. Moore, Quaker City; 
Clark B. Carr, Fremont; Wilber T. Spriggs, 
Paulding ; Roy G. Fitzgerald, Dayton ; L. 
Howard Jones, Findlay ; Clyde H. Judkins, 
Flushing ; E. C. Stearns, Dayton ; W. S. Mc- 
Connaughey, Dayton ; John R. Stiger, Bucyrus ; 
Tage P. Sylvan, Upper Sandusky ; E. A. Tinker 
Chillicothe ; Guy I'nderwood, London ; K. T. 
Webber, Columbus: William A. Wilcox, Grove, 
Hill ; Harvey C. Wine, Zanesville ; Nevin O. 
Winter, Bucyrus ; C. H.Woodmansee, Felicity ; 
Samuel W. Sprague, Batavia ; Louis F. Walther, 
Georgetown ; J. Guy O' Donnell, Covington ; B. 
W. Johnson, Elyria. 
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An inhamaii husband, who, when brought 
before hnniane officer Poole, of Cleveland, 
on a charge of l)eating his wife, replied by way 
of defense, as follows : 

**The bible says man was made before 
woman, and she must ol^y him. If she 
doesn*t he have a right to make her." 

*-\Vell" replied Poole, '^the law of Ohio 
says that if you strike your wife I can have 
you arrested, and 1*11 do it, too." 

The husband, abashed, took his wife home 
promising to treat her as a man should treat 
a woman. Watchful care is being kept over 
the domestic happiness of the family. 



DANA LAW. 



The supreme court last Friday handed down 
a decision sustaining the Dana law which was | 
passed last winter and which prohibited the 
printing of a name more than once on the 
Australian ballot. The decision was on the 
mandamus case brought by the Sfafe ex rel. 
Batemav v. Ehrmati ei af.^ which was iirought 
by members of the Cincinnati bar for the pur- 
pose of testing the law which prevented the 
printing of the names of candidates for judge' 
ships in Hamilton county, both on the bar tick- 
et and the Democratic ticket, the democracy 
having indorsed the bar candidates. The de- 
cision sustained the demurrer and dismissed 
the petition. The case will be reported in full 
in a subsequent issue of the News. 



in order to hear more urgent cases, of which 
there are 54, which have been especially assigned 
for the second week of the term. Included in 
this special list are the case of 7 he United 
States V. The Oregon and California Railroad 
Co.t known as " The Quadrant case, " and in- 
volving the company's land grant ; ten cases 
from Ohio and four from Indiana to Enjoin the 
assessment and collection of taxes against ex- 
press and telegraph companies; four from 
South Carolina involving the constitutionality 
of certain parts of the dispensary law; The 
United States v. The Bell Telephone Co., which 
is a suit to cancel the Berliner patents; 'the 
United States v. The Union Pan fie. The Wi- 
nofia and St. Pant and The Sioux City and St. 
Paul Railroad Co\s., to restore to the United 
States certain lands alleged to have been ille- 
gally patented, and also several murder and 
other cases of criminal nature. 

It is presumed that on Monday, the 19th, 
some of the cases which have alreaay been sub- 
mitted will be decided. There is a special inter- 
est in the two irrigation cases from California, 
involving the constitutionality of the Wright 
irrigation law. Other cases ot general impor- 
tance which have reached this stage of progress 
are the freight elevator case from Nebraska, 
the case involving the title to the site of the 
city of Santa Fe, X. M.. and the Laclede Gas 
company case from St. Louis. 



U. S. SUPREME COURT. 

After a four months* recess the Ihiited 
States supreme court convened Mohday, the 
twelfth inst, for the October term. All the 
justices except Justice Shiras, who is expected 
daily, are now in the city, so that there will 
probably be a full bench at the beginning of 
the term. 

The court docket now contains 015 cases, 
aj^ainst 751 at the beginning of last year's Oct. 
term, and of the.se 28 have already been argued 
and .submitted and are before the court for de- 
cision. It would, however, l)e contrary to pre- 
cedent if there should be any decisions on the 
first Monday of the sitting. When the president 
is in the ciiy the court transacts no business 
on the first day of the term beyond making a 
formal call at the white house. He is absent 
now, as he was last October, and it is |>resumed 
that as on that occasion the court will admit 
attorneys to the bar and hear such motions as 
may have been noted for that day. 

The call of the regular docket will begin 
on Tuesday and continue during the remainder 
of the week. This call will then be suspended 



COTELL'S CASE. 

The circuit court of Summit county, over- 
ruled the motion for a new trial in the case of 
Romulus Cotell, sentenced to hang Nov. (>, for 
the murder of the Stone family. 

Judge Hale rendered the decision, saying 
that the exceptions noted in the case were 
numerous, and tha* only a few of them would 
meet discussion. 

.\t the commencement of* the trial in the 
low-er court, plaintiff in error made a motion to 
require the defendant in error to elect on which 
count the case would be tried, and the court 
ruled that it was not necessarv. In this the 
court did not err in any of its ruling. 

At the trial plaintiff in error objected to 
the testimony of James Doran, as to the confes- 
sion made by Cotell, on the ground that it was 
not voluntary and therefore inadmissible, the 
competency of this confession depended alto- 
gether on whether it was voluntary or involun- 
tary, and in order to determine its character* 
the trial court heard testimonv regarding it, 
in the absence of the jury, and from the testi- 
mony given arrived at the conclusion that it 
was voluntarilv given and admitted it as com- 
petent. The circuit court does not reverse 
this decision and believes that the trial court 
was right. 

Judge Hale said it was the opinion of the 
court that the testimonv of one Sackett, as to 
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the appearance of the room on the morning 
following the crime, and the evidence which 
showed the feelings of Cotell towards Flora 
Stone, was competent. The court also hnds 
the testimony of Flora Stone in regard to rec- 
ognizing the voice of the murderer as heing 
competent 

The court said that there was no prejudice 
whatever in the trial court's charge to the 
jury, and that the charge of the court on the 
question of insanity was not erroneous. In 
closing, the court said "On the most careful 
review of the entire record in this case we 
have reached the conclusion that the rights of 
the plaintiff in error were fully protected and 
that there is no error by which a new trial 
should be granted. Therefore, the verdict of 
the common pleas court i*s affirmed." 

Coteirs attorneys were surprised at the re- 
fusal of the court to grant a new trial and will 
file a petition in error in the Supreme court 
so that a hearing may be had by October 22. 



POETRY IN COURT. 



A terrible disease seems just at present to be 
epidemic among the members of the Bar. A 
*'poetic mania" has seized them. The malady 
has appeared in a malignant form in Kansas, 
two prominent lawyers l>einv: the victims. We 
are indebted to the Kansas City "Star" for the 
following account of its ravages : 

The <lamage suit of J. J. Smith against Kan- 
sas City, Kans., which was tried in the court of 
common pleas in Kansas City, Kans., some 
time ago, is the cause of considerable merri- 
ment among the members of the Wyandotte 
County Bar. Mr. Smith was represented by 
Colonel L. C. True, and the city by Counselor 
Reese. It is the first case on record in that 
court in which the argument was made in 
poetry, the plaintiff getting a verdict apparent- 
ly on the strength of the poetical appeal to the 
jury: 

When the evidence was all in Colonel True 
delivered his argument. It was a short state- 
ment of the case and included this novel 
address to the jury : 

Is there no place on the face of the earth 
Where charity dwelleth. where virtue has birth? 
Where bosoms in kindness and mercy will 

heave. 
And the poor and the wretched shnll ask and 

receive ? 
Is there no place on earth where a knock from 

the poor 
Will bring a kind angel to open the door? 
Ah ! search the wide world wlierever you can, 
There is no open door for the moneyless man. 
Go look in your church of the cloud reaching 

spire, 
Whicn gave back to the sun his same look of 

fire. 
Where the arches and columns are gorgeous 

within. 



And the walls seem as pure as the soul without 

sin ; 
Go down the long aisle — see the rich and the 

great, 
In Uie pomp and the pride of their worldly 

estate ; 
Walk down in your patches, and find if you 

can 
Who opens a pew for a moneyless man. 
Go look in the banks, where Mammon has 

told 
His hundreds and thousands of silver and gold; 
Where, safe from the hands of the starving an<l 

poor. 
Lies pile upon pile of the glittering ore; 
Walk up to the counter — Ah! there you may 

stay. 
Till your limbs have grown old and your hair 

turns gray, 
And yonUl find at the bank not one of the clan 
With money to lend to a moneyless man. 

The jury in the above case returned a ver- 
dict for $1,200 in favor of Mr. True's " Money- 
less Man "in the shortest kind of order. 

On the next motion day in the common 
pleas court, City Counselor Reese argued a 
motion for a new trial in another case. He 
began this way : " Colonel True, in his argu- 
ment in the Smith case a few days ago, quoted 
from the case of the * Moneyless Man/ reported 
in the Boys* and Girls* Recitation Book, price 
dye cents. 

** The unfair impression that the quotation 
made on the jury, the court, and also on my- 
self was so apparent, that it left a lasting im- 
pression on me, and in a dream on the same 
night I repeated the above stanzas to an intel- 
ligent little terrier dog. When the canine said 
— for dogs will talk in a dream — *If that poetry 
is worth $1,200. 1*11 give you some that is worth 
110,000,* I patted the dog on the head and said 
'Go ahead*. The dog raised himself on his 
hind feet, put my best spectacles on his nose 
and said — 

"Gentlemen of the jury, attend, if you can, 

To the sad tale of woe of the moneyless man ; 

He stands here before you, in want, as you see ; 

He pleads not his merits ; he pleads poverty ; 

He can't go to church, liis patches preclude ; 

He can't go to the bank to get a note there re- 
newed ; 

His only last chance for wealth is the town ; 

Take pity on me and make it comedown ; 

Gentlemen of the jury, have pity, pray do ; 

If my story be false, tny counsel is True ; 

Look not on my failings, pass over my sin ; 

Look, look. I beseech you, just look at niy shin • 

Poor shin, badly skinned on the sidewalk uowr 
there. 

Please give me a plaster of dollars, and spare 

Not the city. It's big ; but pray help, if yov 
can, 

My noble good lawyers, and the moneyless man. 
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" The little dog theu lay on his back, with 
his four feet in the air, and winking his other 
eye, said : *That may not be poetry, but you 
must admit that is^ood dog-erel.' *Well, Joe/ 
said I, *there is not much poetry in it, but there 
is lots of truth/ and then — well, I woke up. " 

Mr. Reese's effort did not meet with such 
success as Mr. True, at least it did not convince 
Judge Anderson, and the motion for anew trial 
was overruled. An appeal will be taken to the 
supreme court. Mr. Reese's poem will accom- 
pany the transcript, as it is a part of the record 
in the case — The Green Bag, 



MARKING BALLOTS. 

It has been decided by the secretarj- of state, 
who is supervisor of elections, that judges and 
clerks must obey that section of the law en- 
acted last winter, which provides as follows : 

*' Any elector who declares to the presi<ling 
judge of election that he is unable to mark his 
ballot by reason of blindness, paralysis, ex- 
treme old age, or other physical infirmity 
and such physical infirmity is appar- 
ent to the judges to be sufficient to in- 
capacitate the votei from marking his ballot 
properly, may, upon request, receive the assist- 
ance in the marking thereof of two of the 
judges of election, belonging to different po- 
litical parties, and they shall thereafter give no 
information in regard to the matter. But such 
assistance shall not be rendered foi any otllfer 
cause which the voter may specify, and the 
presiding judge may require such declaration 
of disability to be made by the elector under 
oath before him." 

In an elaborate opinion of Corporation 
counsel Phillips, of Cleveland, which was pub- 
lished in a recent issue of the News, said in 
his opinion that the law was unconstitutional 
in that it would deprive some voters of their 
franchise right. 

It will also be seen that the law practically 
calls for an educational (jualification, and the 
question is at once raised, is the act const. tu- 
tional, and until the act is declared to be un- 
constitutional or is repealed and thus removed 
from our statute books, it will be the sworn 
duty of the clerks and judges of election to 
see that it is enforced. 

Following is a list of interviews with ])roni- 
inent members of the Cleveland Bar, which ap- 
peared in the C/eve/and Leader recently, as to 
whether the enforcement of this, law might not 
result in the disfranchisement of man}' citizens: 

Hon. G. H. Foster — It is a constitutional 
question to which I have not given any con- 
siderable attention, but I should say that with- 
out reference to whether there ought to be a 



law placing an educational qualification upon 
electors, there is no such law. According to 
the Constitution of Ohio, any law-abiding man 
over twenty-one years of age who shall have 
resided in the State a year, may vote in his 
election district, provided he be a citizen of 
the United States. According to that, 1 should 
think that unless the elector is by law given 
the opportunity to see and examine a copy of 
the ticket, say from one posted outside the 
booth. There ought to be no restriction upon 
the ballot being explained to him within the 
booth. I do not now remember whether the law 
provides for posting a copy of the ticket out- 
side the booth or not. Considering the way the 
ballots are made up, I should think it would 
be difficult even for men of some intelligence 
to grasp at once just how to handle the ticket 
to vote as they desire. 

J. G. White,Esq.— lam not quite ready to give 
un elaborate interview on the subject, but I 
have some decided opinions upon it which I 
will give you. The Constitution gives to every 
man three distinct rights. These are the rights 
of safe possession of property, safety of person 
from violence, and the right of franchise, The 
last named, affording as it does a right to par- 
ticipate in the government of the country, is 
fully as important as are the two first. No 
educational qualifications are required, and I 
should think it unsafe for any officials of elec 
tions to place obstacles in the way of any citi- 
hzen*s exercising the right of ballot, taking as 
is excuse a law that is clearly uncons titutional 
No lawyer would admit that a man might do 
violence to my person or my property and plead 
an unconstitutional law in justification. Neither 
could the officer of election plead this unconsti- 
tutional law in justification of hampering an 
elector in the right of franchise. The laws 
punishing officers of elections are severe. 

Hon. M. A. Foran — Yes, I am disposed to 

I think that the law places an educational quali- 

I fication upon voters, which is unconstitutional. 

To be sure, no man is so uneducated but that 

he may learn the difference between the 

picture of an eagle and that of a rooster, but 

1 wlien it conies to voting a split ticket, if he 

I wants to do that, an explanation might be nec- 

j cssary. I think the constitution contemplates 

I th it all electors may vote without even indirect 

interference. 

Judge C. E. Pen ne well— -I have given the 
matter no attention, but of one thing I am 
certain, and that is, that were I an officer of 
election I should follow the law and refuse as- 
sistance to voters wanting to know how to 
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mark their ballots. Then the voter who might 
consider hiniseir disfranchised could bring an 
action against me and the responsibility could 
ultimately rest on the legislature, where it 
lielongs. 

SUPREME COURT PROCEEDINGS. 



THrRSDAV, October HO, 189S. 
General Docket. 
4821. Cornelia T. Youn||r et al. v. Silas M. 
Stone et al Error to the circuit court of Cuya- 
hoga county. 

MlNSHAI^L. J. 

1. Under section 5778 Revised Statutes, au- 
thorizii g the court in partition proceedings to 
allow a reasonable fee to plaintiff's counsel* to 
be taxed as costs in the case, the power con- 
ferred is limited to such services as are ren- 
dered for the common beaefit of all the par- 
ties; for services rendered in litigation l>e- 
tween parties to the suit, no allowance can l>e 
made by the court under this section. 

2. Where an attorney makes an agreement 
with the plaintiff in partition proceedings, 
whereby he is to receive a certain compensation 
for his ser\nces in the matter, he necessarily 
waives any right he might otherwise have had 
to be awarded compensation by the court un- 
der the statute ; in such case the contract fixes 
his rights and the measure of the relief to 
which he may be entitled. 

Judgment reversed and motion overruled. 

BuRKBT and Spear, JJ.. dissent from the 
second propgsition of the syllabus. 

4260. Aultman. Miller & Co. et al. v. Fred- 
erick Wilson, assignee. Error to the circuit 
court of Columbiana county. 
Shauck, J. 

1. Husband and wife who are co-partners in 
trade are not entitled either jointly or sever- 
ally to an allowance in lieu of homestead out 
of the assets of the co-partnership in the 
hands of an assignee for the benefit of credit- 
ors, until the debts of the co-partnership have 
been paid in full. 

2. when the right to such allowance is dis- 
puted, it is the duty of the assignee to await 
an order of the probate court in the premises, 
and without such order he makes the allow- 
ance at his peril. 

Judgment of the circuit court reversed and 
that of the common pleas affirmed. 

5055, Bushrod Kelch v. The State of Ohio. 
Error to the circuit court of Cuyahoga county. 
Bradburv, J. 

1. Where, in a trial for murder, the accused 
sets up his insanity as a defense, he is bound to 
establish it by a preponderance of the evidence, 
but should be held to no higher ^-degree of 
proof. 

2. The proof should be deemed to prepon- 
derate in favor of this, as of any other, dis- 
puted fact, whenever its existence is made 
probable upon a full and fair consideration ol 
all the evidence adduced -for and against it. 

X An instruction given to the jury in such 
case to the effect that the evidence introduced 
to establish insanity is not ".sufficient if it 



merely show it to have been probable. The 
proof must l)e such as to overcome the legal 
presumption of insanity ; it must satisfy* you 
ne is insane," requires of the defendant more 
than a preponderance of the evidence to main- 
tain this defense, and is therefore erroneous. 

Judgment reversed. 

MiifSHAix, J., dissents from the second and 
third proposition of the syllabus. 

4245. The Lake Erie & Western R. R. Co. 
V. John Weisel. Error to the circuit conrt of 
Hancock county. 
Spear. J. 

1. Where domestic animals are injured by a 
railroad train while trespassing upon the track 
of the compaiiy, and the owner of the animals 
is free from negligence contributing to their 
injury, the company will be liable for a failure 
on the part of thosie operating the train to ex- 
ercise ordinary care to avoid inyxry, 

2. But, where, in a case of like injury, it is 
shown that the owner was bound, by. contract 
with the company, to maintain a gate placed 
by him for his convenience in the fence divid- 
ing his land from that of the company's right 
of way, and the animals get upon the track by 
reason of the neglect of the owner to perform 
that duty, liabilit]^' on the part of the company 
arises only when it is shown that the injury re- 
sulted from the intentional act, or gross care- 
lessness, of those operating the train. Rail- 
road Co, V. Smith, 26 Ohio St, 124. approved 
and followed. 

Judgment reversed. 

4140. T e Woodland Oil Co. v. Thomas J. 
Crawford. Error to the circuit court of Monroe 
county. 
Burket, J. 

1. C. granted, demised and let, by written 
instrument, a certain tract of land and all the 
oil and gas in or under the same, to U. and his 
assigns, for the purpose, and with the exclu- 
sive right, of drilling and operating die land 
for gas and oil for five vears, and as mnch 
longer as oil or ^as should be found thereou 
in paying quantities, upon the consideration 
of one dollar paid, and a promise to pay cer- 
tain rentals for further delay if default should 
be made in drillint; a well within one year, 
and which instrument had the following for- 
feiture clause : " And a failure on the part of 
U. to complete such well or wells as above 
specified.. or instead thereof, to pay the rental 
as above provided, shall render this lease and 
agreement null and void, together with all 
rights and claims, and not binding ou either 
party, «nd not to be revived without the con- 
sent of both parties hereto, in writing." De- 
fault having been made in drilling, in an 
action to recover the promised rentiu. Held — 
First — that such instrument is a lease of the 
'land, oil and gas for the limited time and pur- 
pose expressed therein. Second — that the for- 
feiture is for the benefit of the lessor and at 
his option. Third — that the promise to drill a 
well or pay rental can not be discharged by a 
mere failure to perform the promise. Fourth 
— upon failure to drill the well, or instead 
thereof to pay the agreed rental, such rental 
may be recoverecl by action as rental, and 
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need not be sued for as unliquidated dam- 
ages. 

2. U. assigned the lease to the oil company, 
and in such assignment stipulated that the oil 
company should have and hold the lease under 
the terms thereof, and under and subject to 
the rents and covenants therein reserved and 
contained, on part of the lessee to be paid, 
kept, done and performed, and the oil com- 
pany accepted tne assignment and received 
the lease thereunder. Held— that thereby the 
oil company stepped into the shoes of U., and 
assumed his obligations, and became liable for 
the rentals due under the lease. 

Judgment affirmed. 

8752. The H. B. Clafflin Co. et al. v. Aaron 
Evans et al. Error to the circuit court of 
Delaware county. 
Williams, C.J. 

1. A managing piirtner entrusted with the 
sole charge of the business and effects of the 
firm, ma^, in case of its insolvency, make a 
valid assignment of its property for the benefit 
of its creditors, without having obtained the 
consent of a copartner who is a nonresident 
of the state where the business was carried 
on, and absent therefrom ; the assent ol the 
absent partner to the assignment, in such case 
will be presumed. 

2. An assignment for the benefit of credit- 
ors takes effect, as to all persons, from the 
time of its delivery to the probate judge of 
the proper county; and it is his dut}^ to en- 
dorse thereon the exact time of its delivery to 
him. Revised Statutes, secti n 6335. Neither 
the delay of the judge in making the indorse- 
ment, nor the indorsement of a date later than 
that of the delivery to him, though done in 
obedience to instructions received from the 
assignor, can postpone the taking effect of tht. 
assignment beyond the time of its actual de- 
livery, or affect rights acquired hereby. 

d. While the presumption is that the officer 
performed his duty, and the indorsement 
speaks the truth, it is not conclusive, but the 
true time of the delivery of the assignment 
may be shown by the parties whose interests 
are affected. 

Judgment reversed and judgment' rendered 
for plaintiff in error. 

5258. State ex rel. Joseph K. Mark v. V. J. 
Dahl et al. Board of Deputy State Supervisors 
of Fayette Co. 

In mandamus. 
By the Court: 

Where one, elected to an office, dies before 
his term begins, no vacancy is thereby created 
in the office until the end of the term of the 
existing incumbent ; and if this fpUs within 
thirty days of the next proper election ^sec- 
tion 1 1 Revised Statutes), the vacancy cannot 
be filled by an election thereat. 

Demurrer sustained and petitioned dis- 
missed. 

Williams, C. J., not sitting in the case. 

5008. Albert Hays v. The Village of St. 
Mary*B. Error to the circuit court of Auglaixe 
county. 
By the Court : 

Ad ordinance of a village prohibiting the 



storage within its limits and the . transporta- 
tion alonj^ its streets of dynamite or nitro- 
glycerine in quantities larger than five quarts, 
being within the power conferred upon c ties 
and villages by section 1692 Revised Statutes, 
and not inconsistent with the provisions of 
sections 6953 or 8853-7, Revised Statutes, is 
valid. 

4974. Tht City of Cincinnati v. A. M. 
James et. al. Error to the general term of 
the superior court of Cincinnati. 

Judgment affirmed. 

By the Court. 

1 . When an assessment for a street i mprove- 
ment, whether pavab e in installments or not, 
is larger than allowed by law, and sufficient 
has been paid, though voluntarily, to equal or 
exceed the amount which could be lawfully 
assessed, the collection of the remainder of 
such assessment may be enjoined. 

2. In such case the action is not to recover 
payments already made, but to prevent the 
collection of unpaid illegal installments. 

Judgment affirmed. 

4276. John L. Persingerv. George W. Thurs- 
ton. Error to the circuit court of Fayette 
county. Judgment affirmed. 

4863. The City of Cincinnati v. Andrew J. 
Pruden. Error to the circuit court of Hamil- 
ton countv. Judgment affirmed on the author- 
ity of Brauan'.an v. Hotel Co., 39 Ohio St., 332. 

Motion Docket. 

2747. Romulus Cotell v. The SUte of Ohio. 
Motion for leave to file a petition in error to 
the circuit court of Summit county. Passed 
to October 22, 1896. 

2748. Hiram P. McKnight v. E. G. Coffin. 
Motion by plaintiff to dispense with printing 
record and briefs in cause No. 5263, on the 
general docket Motion overruled. 

2749. George W. Burns v. Charles H. Dater, 
assignee, etc. Motion by plaintiff to reinstate 
and dispense with printing record in cause No. 
4981, on the general docket. Motion over- 
ruled. No error appearing in the record. 

2750. The L. Schreiber & Sons Co. v. Sarah 
Roache, Admx. Motion by defendant to ad- 
vance cause No. 5113, on the general docket 
Motion allowed. 

2751. A. L. Pfau et al. v. The Enterprise 
Window Glass Co. Motion by plaintiff to 
amend petition in error in cause No. 4828, on 
the general docket Motion allowed. 

2752. The State of Ohio ex rel. The Attor- 
ney General v. The Manufacturers' Mutual Fire 
Association of Akron. Motion by plaintiff to 

confirm report of the trustees in cause No. 
3011. on the general docket Motion allowed. 

2753. State of Ohio ex rel. The Attorney 
General v. The National Mutual Fire Associa- 
tion of Akron. Motion by plaintiff to confirm 
report of trustees in cause No. 3012, on the 
general docket Motion allowed. 
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2751. Ivrastus M. Smith. Adiiir. et al. v. F, 
T. Caliill, Adiiir. Motion by plaintiff to rein- 
state cause No. 4412, on the jje: eral docket. 
Motion allowed 

*J7.V>. The State of Ohio v (Uen A. Kinery. 
Motion by plaintiff to advance and assij^n for 
oral ar)^uinent cause No. •VJ74, on the >jeneral 
docket. Motion alfowed and rt<juest for oral 
argument notc<l. 

21M\. C. A. dates, Adnir., v. TheTippicanoe 
Stone Co. Motion by plaintift's for further 
time to file briefs in causes Nos. 41.")7 and 4')42, 
on the gLMieral docket Motion allowetl and 
time extended to December 1. bSlMi. 



New Cases. 

File<l in the Supreme Court since October 

14. isyn. 

5271. Mary Ann Mathews et al. v. Samuef 
T. Seltzer, Kxr., et al. Error to the circuit 
court of Franklin county. Robert Dubois and 
J. S. Fricsner, for plaintiffs. John J. Stoddard 
and J. T. Holmes, lor defendants. 

5272. Walter Plummer v. The SUte of Ohio. 
Krror to the circuit court of Williams county. 
J. M. Richie and Scott & Schreiber, for plain 
tiff. F. S. Monnett, attorney-general, and 
John M. Killits, for defendant. 

b'Siii. Michael Fraubauer et al. v. Olive K 
Graham et al. Krror to the circuit court of 
Mahoning county Geo. F.' Arrell, and N. C. 
McNab. for plaintiffs. Horace T. Smith, W. A. 
Maline, R. B. Murray, K. F. Lynn and A. J. 
WooU, for defendants. 

5274. The State of Ohio v. Glen A. Kmery. 
Error to the circuit court of Lucas county^ J. 
M. & W. F. Brown, for plaintiff. King & 
Tracy, for defendant. 

5275. Sarah S. Carter, administratrix, v. The 
City of Zanesville. Error to the circuit court 
of Muskingum county. King & Browning, for 
plaintiff in error. Chas. G. Griffiths and Dur- 
ban & McDermott, for defendant. 

5276. Same parties, .same attorneys. 

5277. W. W. Edge et al. v. Geo. W. Scott et 
al. Error to the circuit court of Miami 
county. H H. Williams and A. F. Broomhall, 
for plaintiffs. Cly<ie & McPher.son ami Geo.S. 
Long, for defendants. 

5278. C. C. McBeth v. John Richey. Error 
to the circuit court of Brown county.' McBeth 
^ Harrison, for plaintiff. Young & Barnes, 
for defendant. 

5271). Geo. W. Scott et al. v. W. W. Edge et 
al. Error to the circuit court of Miami county. 
Civile & McPherson antl Geo. S. Long, for 
plaintiffs. H. H. Wdliams, for defendants. 

52S(>. The Citizens' National Bank of Tr- 
bana v. The Third National Bank of Dayton. 
Error to the circuit court of Champaign couhty. 
Warrick & Eicholberger, for plaintiff. 

52S1, Reuben F. Chase v. William Brin- 
daige. Error to the circuit court of Morrow 
county. Theo. S. White, for plaintiff. ( )Ms & 
Olds, for defendant. 



fudge Sage hasfded an opinion in which he 
dismi.ss !s the suit of the Inter-state Commerce 
Commission against the C, N. O. & T. P. Ry. 
Co., et al. The contention of counsel for the 
commission was that they have the right to 
prescribe the maximum rates which may lie 
charged for the transf^prtation of freight. 
Judge Sage says this wouM be in effect a right 
to ilictate an indispensable and one of the 
most important terms of the contract between 
the carrier and the shipper, and he holds that 
the commission is not clothed with the power 
to thus' fix rates. 



The supreme court handed down a decision 
Tuesday sustaining the petition of Bushrod 
Kelch, the Cleveland wife murderer, for a new 
trial. Just upon what ground the court granted 
the new trial is not known, but it is thought 
by those who were connected with the trial 
that the error lay in the charge of Judge Oug 
to the jury on the question of insanity. 
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THE FOREMOST OHIO LAW PAPER. 

The growth of thin paper during 
1S06 has bfien ho Marked that we con- 
ftdefUiy assert tfuU it now has a greater 
ciretUaiion than any other Ohio law 
paper » It cUso cotUains so much more 
legai matter that we are jnstifled in 
claiming ii to be tfie feadtt^g paper in 
its el0ss. 



COMMENDATIONS. 

The following selections give the pith of 
some of the many commendatory letten we 
have received from time to time. Want of 
space prevents our giving all the letters, and 
we submit these few as specimens of the 
whole. 

A well known lawyer in northern Ohio 
writes : 

** The Ohio Legal Nevrs, I believe is the best 
legal paper ever published in Ohio." 

Another says : 

*'I have been a subscriber to all the other 
Ohio law papers published vrithin the last 
thirty-five years, and am frank to say that yours 
is ahead of any one of them." ' 

A leading member of the Cincinnati bar 
.says : 

" You have made hustling times with your 
competitor, and although you have made him 
improve his paper considera 4y, it is yet far 
behind yours." 

An attorney of promiu'^nce at Columbus 
says: 

" I learn that your journal is regarded by the 
legal profession as the leading one, and as I 
ilesire to keep up with the procession, so I 
send you my subscription." 

A distinguished attorney in central Ohio 
writes : 

" Allow me to congratulate you on the ex- 
cellency of the Ohio Legal News. I consider 
it the 1)est law journal in existence to-day." 

A well known ex-judge, upon return to prac- 
tice wrote : 

" I have become in the habit of relying upon 
your Legal News to keep myself posted in the 
matter of current decisions, and items of news, 
while upon the bench, and I should be unable 
while in the practi'*e to go ahead with proper 
assurance, if I did not subscribe for the News." 

A retiring circuit court judge wrote us : 

*' You have not only set the pace for coih- 
petitors, but made it so rapid that they do not 
appear to be in the race. I am unable to see 
how a lawyer can be without your paper," 

Another member of the bench says : 

"Containing as it does so many of the cur- 
rent decisions of interest not published else- 
where, it seems impossible lliat a lawyer, who 
aims at success can permit himself to go with- 
out it." 

Another writes : 

" I likeyonr plan of publishing the decisions* 
It will be a gool thing to furnish the profession 
with the bound volumes as rapidly as com- 
pleted. I like also the good fat volumes you 
are publishing." 
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The refusal to sell soda water to colored per- 
sons in a drug store is held, in Cecil v. Green 
(111.), 32 L. R. A., 566, not to be a violation of a 
dvil rights act respecting "places of public 
accommodation and amusement," since these 
do not include a drug store. 

The appointment of women to be notaries 
public is held, in opinion of the Justices 
(Mass.) 32 L. R. A., 350, to be beyond the au- 
thority of the legislature under the constitu- 
tional provision that notaries shall be ap- 
pointed "in the same manner as judicial offi- 
cers are appointed.'* 



One who in good faith makes grass into hay 
with the knowledge of and without objection 
by the owner, under the belief that he has a 
right to do so, whereby its value is greatly in- 
creased, is held, in Carpenier v. LingenfeUer 
(Neb.) to have acquired the title to the hay on 
which he can sustain an action of replevin, 
although he is liable for its value at the time 
of its conversion. 



The supreme court of Arkansas, in an 
opinion by Justice Ruddick, last Saturday, 
held that the governor has the right to appoint 
members of the legislature where a vacancy 
exists and has been caused by death, resigna- 
tion or other causes, and further that a repre- 
sentative is an officer and the position he holds 
an office, and that where vacancies occur in 
such offices the governor has the power to fill 
by appointment until the next general elec- 
tion. This is said to be the first case of this 
character decided in any state in this country. 



On a deposit of one's own money to his own 
credit in a savings bank the fact that he names 
himself as trustee for another is held, in Cun- 
ningham V. Davenport (N. Y.), 32 L. R. A., 373, 
to be insufficient to show that he intended to 
create a trust, when he states to the contrary 
and retains possession of the bank book with- 
out disclosing or publishing the trust or in- 
forming the proposed beneficiary of the trans- 
action. But the words "In trust for" in an 
entry of a savings bank deposit and on the de- 
positor's book are held in Bath Savings Insti- 
tuiion \. Hathorn (Me.), 32 L. R. A , 377, to 
create bl prima facie trust which will avail as 
a trust or gift in favor of the donee as against 
the donor's estate, where all the donor's dec- 
larations, acts, and conduct are consistent with 
the presumption arising from the entry. 



The supreme court granted a new trial to 
Romulus Cotell, who was sentenced to hang 
November 6, for the murder of the Stone fam- 
ily at Talniadge last March. 

The case was reversed on error in the judge's 
charge regarding the evidence necessary to 
prove insanity. 



A promise to pay an expert witness a reason- 
able compensation in addition to statutory 
fees, when he is engaged in advance of the 
trial, is held, in Barrus v. Phaneu (Mass.), to 
be based on sufficient consideration and the 
right thereto is held not to be waived by after- 
wards testifying on receipt of statutory fees, 
without first claiming the promised oompen- 
sation, even if he is not asked any questions 
calling for his opinion as an expert. 



Judge Pugh, of the Franklin common plea& 
court, decided a test case brought under the 
Pure food laws. One Brecken ridge, who was- 
convicted of selling adulterated mustard, car- 
ried the case up^ and the point at issue being, 
whether the defense in cases of this kind were 
entitled, for the purpose of analysis, to a 
sample of the article in possession of the- 
state on which the prosecution was based^ 
Judge Pugh, decided that the defense had a: 
right to have a sample on certain conditions ; 
these conditions are that the court, 
must appoint the expert who is to make 
the analysis for the defense, and the 
analysis must be conducted in the presence of 
the expert who made the analysis for the state.. 
The motion for an analysis in behalf of the de- 
fense must not be made for the purpose of an- 
uoying the state ; it must not be made out of 
mere curiosity; it must not be made for the 
purpose of disclosing what evidence the state 
has, but it must be shown by the defense that 
they have no other way of making a defense 
as to the ingredieilts of the article in question) 
except by securing part of the article which 
the state is in possession of. Judge Pugh 
held that it was not obligatory on the court to 
appoint an expert and cause an analysis for 
the defense, but it was a matter of discretion 
with the court, and the above conditions should 
govern the court in its decision. When such 
an application is made, and the court could not 
appoint whoever he pleased to make the an- 
alysis for the defense and was not bound to 
follow the suggestion of the defendant, and 
upon this point he sustained the justice. 
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A FROilTIXS JUSTICE. 

Detroit Free Press: They were discussing 
the adtninistradon of justice in this and other 
conntries when the Major told this story to 
illustrate a claim made in the course of his 
argument : 

'•When out on the frontier trying to disprove 
the adage that a rolling stone gathers no moss, 
I became pretty well acquainted with a rugged 
old pioneer who came dangerously near to be- 
ing an absolute monarch in his community. 
All the legalized authority be exerted was that 
of a justice of the peace, but it was astounding 
how far he could make it go. The whole 
judicial system does not contemplate a greater 
power than he exerted through his little office. 

*'On one occasion a drunken rustler only 
shot and killed a hog that happened to be the 
Squire's property. He sat right down and 
drew an affidavit for the arrest of the offender. 
Then he stood up and swore himself in as a 
special constable, pinned a cheap star on his 
breast, took his Winchester, mounted his 
horse and went after the hog-killer. The spe- 
cial constable of his own making got the drop 
on his man and returned with him as a pris- 
oner. 

"Then you should have heard the trial. The 
Squire first read the charge to the accused, 
who entered a plea of *not guilty.' Then the 
court stepped to the front of his own bench, 
which was a rough redwood table, and con- 
ducted the prosecution, asking himself ques- 
tions and answering them, allowing the pris- 
oner to enter an objection or take exception 
whenever he desired. 

"The case for the people being made, the 
Squire said the fellow must have a fair trial, 
and appeared as lawyer for the defense. So 
long as he was acting his roll and the rustler 
was doing the swearing, it looked as though 
he might be acquitted. But again the Squire 
became the prosecutor for purposes of cross- 
examination, and the way he showed the des- 
perado up looked as though it might be a life 
sentence. After arguing both sides, with a 
rousing close for the prosecution, the Squire 
resumed the bench, summed up the evidence, 
quoted such law as he knew, gave the prisoner 
at the bar a scathing dressing down, fined him 
f 10, and sentenced him to six months in jail, 
which he was without the slightest right of 
doing. This was in the United States, mind 
yop'* 



STUDENTS AS ELBCTOES. 

Secretary cf State Taylor, who is state super- 
visor of elections, was appealed to some time 
ago for a decision on the question of the right 
of students from other parts of the state to 
vote in the city of Columbus. * The point was 
raised last year that the students had no right 
to vote, an\l as a result considerable challeng- 
ing was done. Thus, to obviate any difficulties 
that might arise, the secretary of state issued 
the following letter to the election officers of 
the city of Columbus, and which applies to any 
city having colleges with non-resident students 
in attendance : 

To the Precinct Election Officers of the City of 

Co/umdus: 

Gbnti«bmbn: Frequent inquiry has been 
made at this office as to the right of students 
of Ohio State university and the several medi- 
cal colleges of this city to vote at the coming 
election in the several precincts in which they 
reside. As I apprehend the law, a student at 
any or either of the universities, who is of legal 
age and who has resided in the state a jrear, 
and in Franklin county thirty da3rs, and in the 
precinct twenty days, if a single man, has the 
right to make a choice of residence in the ward 
and precinct in which he resides, if he so de- 
sires. The question who supports him or pays 
his college expenses, etc., does not enter into 
the case ; neither does the fact whether he has 
previously regarded some other place as his 
home, as, for instance, the place where he came 
from when he entered the college. If he has 
resided in the precinct where he offers to vote 
the length of time required by law, if he offers 
to vote it is prima facie evidence that he has 
concluded to change his habitation, which he 
has a perfect right to do. In other words, l^e 
has gained a residence in Franklin county. 
What he may do in the future, or what may be 
his intentions as to the future, has nothing to 
do with his present right. That is a contin- 
gency that the election officers are not called 
upon to inquire into. If you ar*^ satisfied that 
he has been in the county a sufficient pumber 
of days, and in the ward and precinct the 1^ 
quired time, and are also satisfied that he is a 
citizen of Ohio of legal age, I assume it to be 
your duty to accept his vote. 
Very respectfully yours, 

Samuel M. Taylor, 

Secretary of State. 
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F£LLOW SERVANT ACT. 

-The constitutionality of tlie Ohio act of 1890 
relating to railway employers, will soon be de- 
termined by the United States circuit court of 
appeals, of Cincinnati, xhis act provides, 
among other things, that a railway employee 
who has men working under his direction, 
such as a conductor, is a superior and not a 
fellow servant of such men and that the com- 
pany is liable for any injury which an inferior 
emplo3*ee may sustain by reason of the negli- 
gence of the superior. Another section of the 
act relates to railway insurance companies and 
was declared unconstitutional by Judge Ricks 
in the celebrated Shaver case^ and reported in 
Vol. 1, O. F. D., 221. 

The action in which this statute is to be 
tested is ^an Dusen v. Receiver T., St. L. 6f 
K, (T. Ry. Co., in which it appears that Van 
Dusen was a switchman employed in the To- 
ledo yards, and while in the course of his em- 
ployment suffered injury which necessitated 
the amputation of a part of his right hand, 
which he claims was because the conductor 
under whom he was working, ordered the en- 
gine to back up against the car at which he 
was at work, a second time without giving him 
any warning. 

It will be urged on behalf of the receiver 
that the act mentioned above, entitling the 
plaintiff to damages, is unconstitutional be- 
cause it is a special act applying only to rail- 
' road companies and not of general operation. 

A decision on this point will be of great in- 
terest to railway men as it involves the right 
to sue for damages for injuries in a large class 
of cases. 

THE OFFICIAL BALLOT. 

The opinion of Judge Montgomery, of the 
supreme court of Michigan, in the official 
ballot case, is interesting reading for the lej;al 
profession as well as for the voters. Its .im- 
portance as law is increased by tlie fact that 
the judges oil the bench concurred in the de- 
cision. 

The court says that the Baker ticket, the 
fusion populist and silvi r ticket, which is de- 
scribed as a combination list of candidates 
made up of the nominees of two other parties 
in addition to the claimants of the rej^ular 
democratic name, "cannot be treated as the 
ticket of the democratic organization of years 
ago." 

Judge Montgomery says in substance that 
vhile the democratic state convention assented 
o the nomination of the joint ticket com- 



posed of democrat, silver and populistic candi- 
dates, neither one of these parties retained the 
power to name the candidates of the ' conven- 
tion ; that is no party name was adopted by 
the convention of factions. 

On the other hand, it is admitted that the 
National Democratic candidates were nomi- 
nated by a convention which lacked some ele- 
ments of regularity under the call by which it 
assembled. But the decision says "it was com- 
posed wholly of men who had acted with the 
Democratic party." 

The Nebraska decision is substantially on the 
same lines of facts and legal construction. 
The secretary of state, under whose orders the 
judicial ballot is prepared, said : "The ticket 
of the National Democracy, to which exception 
is taken in this instance, is the only regularly 
recognized Democri^tic party in the state of 
Nebraska called by its regular convention and 
is entitled to go on the official ballot as such." 
Proceedings were adopted to set aside by a 
judicial order this decision of the state officer 
who controls the order in which the lists of 
candidates are placed on the official ballot 
The court sustained the secretary of state on 
the ground that the regular Democratic organ- 
ization was that supporting Palmer and 
Buckuer. 

The decision of the supreme court of both 
states held that the political organization rep- 
resented by the Bryan candidates for electors 
and for state officers are irregular. Thej de- 
cide that the National Democratic ticket ts en- 
titled to its proper name and to precedence 
on the official ballot 

The New York decision is substantially the 
same, though not all the questions raised in 
Michigan and Nebraska are involved. The 
name of the National Democrats is placed over 
their list of candidates. 



USB OB PUBLIC STRBBTS. 

One of the most notable decisions regard- 
ing the respective rights of corporations and 
the public in the use of public streets, was re- 
cently handed down by* the appellate court in 
the case of T/ie General Electric Railway Co,, 
appellant v. Chicago City Railway Co., appel- 
lee, of Cook county, Illinois. The decision 
was prepared by Justice Waterman, who in an 
able and conclusive opinion announces and 
sustains the right of the public in the streets, 
which have in these latter days been practi- 
cally treated as obsolete by corporations secur- 
ing the use of the highways for transpo^a- 
tion purposes. 

In the suit in controversy it was claimed by 
the railway company that it secured an ex- 
clusive right to the use and occupancy of a 
public street for traffic purposes, it haying se- 
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cnred such right tbroagh an ordinance grant- 
ing the same. In refuting this claim, Justice 
Waterman, says in part : 

" The rails which the complainant placed in 
the street are doubtless its property. It paid 
for and placed them there, and may consistent- 
ly, with its obligations to the public in a rea- 
sonable manner, remove such rails, replacing 
them with others. But it has no exclusive 
rights to use them at all in the street except 
as part of it. These rails are for its cars to 
run on, but thousands of other vehicles may 
. and do incidentally lawfully make use of such 
rails in the ordinary course of business. 

It has been held, however, that the habitual 
use of street railway tracks by a coach com- 
pany engaged in carrying passengers for hire 
in competition with a railway company is an 
infringement of its rights. * * * 

The supreme court has lately said : 

'* It cannot be too often repeated that the 
streets of a city belong to and are for the use 
of the public. In the nature of things the 
public domain and the public right are things 
which will be continually encroached upon by 
individuals. The writer of this opinion is in- 
clined to regard this and other cases brought 
by abutting property owners seeking to re- 
strain the use of the streets for public pur- 
poses as an entering wedge toward wresting 
from the public the control of its streets." 

"That the authority of the public in this re- 
gard has not always been wisely exercised is 
quite true, but it is an authority and a control 
essential to the most cherished rights of the 
citizen. It is stated that the frontage 9ct con- 
fers upon the abutting property owner a new 
right of property which the courts will protect 
by the writ of injunction. The statute does 
not in terms create any new property right, 
neither does it declare that the power therein 
intrusted to the abutting owner shall be se- 
cured to him by injunction. If it is a grant of 
ft property right, which may be exercised for 
the emolument of the property owner alone, 
without reference to and iu contemptuous 
disregard of the wish and interest of the pub- 
lic, it was a grant of a most important and 
most valuable property without consideration." 

As to the rights and interests of the corpora- 
tion in the street the Justice says : 

" In this case, as in others, there is no pre- 
tense by the abutting owner that he is acting 
in the least in the interests of the public. The 
corporation, created to serve the public, enjoy- 
ing most valuable franchises, >(iven to it in 
consideration of public service to be by it 



rendered, comes into court and asks that, by a 
writ of injunction, it shall be protected from a 
use of the public streets for the public service. 
In so doing it is entitled to the protection ac- 
corded to any property owner, including that 
of an abutter. In the domain of sentiment 
more is demanded from the strong intellectu- 
ally and physically than from the weak, as 
well as more required from the rich than from 
the poor, but at the bar of justice all persons 
are equal." 

The complainant contended that the defend- 
ant was a trespasser, to which the Justice 
replied ; 

** It is strenuously insisted that the defend- 
ant is under the stipulation in this case to be 
regarded as a mere trespasser, and we are asked 
if the complainant is to see its property inter- 
fered with by a gang of freebooters, and if we 
will permit the defendant, whose ordinance 
was, it is said, admitted to have been con- 
ceived in fraud and begotten in iniquity, 
thereunder to construct and operate a railroad 
in the streets of Chicago. Even freebooters 
have rights. The police may arrest but a 
court will not by injunction restrain their 
walking the streets. The vilest reprobate is, 
happily, in this land, entitled to be heard and 
tried iu accordance with the law of the land, 
and whatever may be our opinion of the con 
duct of the defendant, we ire in this proceed- 
ing to accord to it, as to the complainant, such 
rights as by the law each is entitled to." 



THB BARR CASS. 



The Barr electoral case, which was a manda- 
mus proceeding brought to secure the removal 
of Mr. W. P. Barr*s name from the Australian 
ballot, was argued before the supreme court 
Monday afternoon, at which all the judges ssit 
with the exception of Chief Justice Williams, 
who did not sit on account of his being a can- 
didate for re-election. 

Judge George B. Okey and Mr. George A. 
Fairbanks appeared for the relator. Chairman 
Thomas H. Fitzsimmons of the populistic 
state executive committee, and ex-Attorney 
General Richards represented Secretary of 
State Taylor. 

Judge Okey argued that the election law did 
not prescribe any time within which the sec- 
retary of state must certify the ballot to 
the deputy supervisor. The only provision 
was that the ballots, poll books, etc , must be 
in the hands of the election judges three days 
before the election. The law did not provide 
specifically for the case of Barr. There was no 
limit of time within which a candidate could 
withdraw or die. It was the imperative duty 
of the secretary of state to send out the bal- 
lot at some time, but th** time was not the es- 
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sence of the matter. What was essential was 
that the ballot transmitted must be the true 
form. The provisions defining the secretary 
of state's -duties in reference to vacancies is 
merely directory and not mandatory, and it is 
within the authority of the secretary of state 
to provide for the removal of the name, under 
his general authority as state supervisor of 
elections, and if the secretary of state has 
sent out the ballot prematurely, and so lost 
control of it, he should be mandamused to 
correct it. 

In reply, Mr. Richards points out that the 
statute provides that a candidate's withdrawal 
to be effective, must be twenty days before the 
election. After that time the only provision is 
for filling vacancies after the ticket is printed 
up to ten days before the election. The sec- 
tion of the election laws was cited, in which it 
is stated that objections or other questions ari- 
: sing in the course of the nomination of a can- 
didate for a state office, shall be considered by 
the secretary of state and his decision shall be 
final. This was held to prove conclusively that 
the secretary of state's authority was final in 
the present case. In addition, it had been for- 
tified by the decision of the supreme court 
in the case of Chapfftan v. Millar, Mr. Rich- 
ards further argued that there was clearly no 
authority given by the statute for a withdrawal 
after twenty days before elections. The fact 
was also presented that the greatest latitude 
possible under the statute had been giv^n for 
any candidate to withdraw, the ballot not be- 
ing made up and sent out until October 14, the 
. last day upon which, under the law, a candi- 
date on the state ticket could withdraw. Mr. 
Richards argued that the public welfare de- 
manded that the limit be fixed to the with 
drawal of a candidate, and the law has placed 
this at twenty days be .ore the election, in case 
of a candidate on the state ticket, and fifteen 
days ou county tickets. The point was made 
that time must be allowed for the proper 
making up and printing of the ballots, which 
would be impossible if a candidate should be 
permitted to withdraw at any time. It would 
be impossible to execute the law unless its pro- 
visions for filing and certifying the nomina- 
tions and sending out the ballot were manda- 
tory upon the secretary of state. 

Mr. Fairbanks closed for the relator and 

called attention to the importance of the mat 

ter as aFecting the result of the election. He 

clainit.l that lcavin.i( the name on ihe ballot 

• was calculate" i to confuse the voters and cause 



mistakes which might determine the election 
as against the ¥dll of the people.- 

The judges remained in consultation some 
time after the arguments had been concluded, 
and on Tuesday the supreme court handed 
down its opinion, in which it sustained the 
rulings of "secretary of state, Taylor, in refus- 
ing to allow the name of Barr to be removed 
from the Australian ballot, and the application 
for a writ of mandamus to compel the secre- 
tary of state to order the name taken from the 
ballot was rejected and the petition dismissed* 



SUPRSMB COURT. 

Coi^UMBUS, O., October t7. 
General Docket. 



The following decisions were handed down 
by the supreme court today : 

:«88. E. M. Haigler v. John Logan. Error 
to the circuit court of Fayette county. Judg- 
ment affirmed. Williams, C J., not sitting. 

4286. The Farmers* National Bank of 
Findlay, O., v. E. Morton et al. Error to the 
circuit court of Hancock county. Judgment 
affirmed. 

4300. Vincent H. Coons v. The Farmers' 
National bank, Findlay, et al. Error to the 
circuit court of Hancock oounty. Judgment 
affirmed. 

4337. F. J. Wilson v. Randall Aycrs. Error 
to the circuit court of Preble county. Judg- 
ment affirmed. 

4348. Amanda E. Stichtenoth v. Christ 
Rife. Error to the circuit court of Hamil- 
ton county. Judgment affirmed. 

4352. James M. Moody, treasurer, et al. v. 
William T. George et al. Error to the circuit 
court of Morrow county. Judgment reversed 
and cause remanded with instructions to sus- 
tain the' demurrer and for further proceed- 
ings. Minshall, J., dissents. 

4375. S. E. Brown et al. v. Lorenzo F. Hull. 
Error to the circuit court of Hancock coun^. 
Judgment reversed on the authority of Rail- 
way Company v. Wright. 54 Ohio St, 85 W. L. 
B , 22G, and cause remanded to circuit court 
with instructions to pass on questions pre- 
sented by the bill of exceptions. 

4379. George W. Shower v. The City of 
Marion et al. Error to the circuit court of 
Marion county. Judgment reversed and cause 
remanded to the circuit court with instruc- 
tions to overrule demurrer and for further 
proceedings. 

4385. Catherine Reed et al. v. The German 
Baptist Church et al. Error to the circuit 
court of Miami county. Judgment affirmed. 

4388. Mary E. Cheney v. Charles Butler. 
Error to the circuit court of Franklin county. 
judgment affirmed. 
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4397. James W. Penfield et al., partnerft, v. 
l^eirence 0*NeiL Error to the circnit court 
of Lake connty. Judgment affirmed. 

4323. The Wheeling & Lake Erie Railway 
Company v. William S. Pox. Error to the cir- 
cuit court of Huron county. Judgment af- 
firmed. 

4871. Franklin Alter v. The City of Cincin- 
nati. Error to the circnit court of Hamilton 
county. Judgment of the circuit court re- 
versed and that of the common pleas affirmed. 

4897. Alexander G. Patton y. The Pittsburg, 
Cincinnati, Chicago & St Louis Railway com- 
pany. Error to the circuit court of Franklin 
county. Judgment affirmed. 

5284. The SUte of Ohio ex rel. Thomas G. 
Pitzsimmons v. Samuel M. Taylor, secretary of 
state, etc Petition in mandamus. Writ of 
mandamus refused and petition dismissed. 
WilHams, C J., not sitting. To be reported. 

Motion Docket. 

2744. Romulus Cotell v. State of Ohio. 
Motion for leave to ^le petition in error to the 
circuit court of Summit county. Motion al- 
lowed, execution of sentence suspended, and 
cause submitted. 

2757. John J. Wine, administrator, v. Louis 
Drach et al. Motion by plaintiff for leave to 
file i>etition in error to the superior court of 
Cincinnati. Motion overruled— leave not re- 
quired. 

2758. Franklin Alter, a taxpayer, v. The City 
of Cincinnati. Motion by aefendant to ad- 
vance cause No. 5136 on the general docket 
Motion allowed. 

2759. Thomas M. SUcy v. The State of Ohio. 
Motion for leave to file petition in error to the 
circuit court of Stark county. Motion al- 
lowed. Cause advanced. 

2760. Hiram P. McKnight v. E. G. Coffin. 
Motion by plaintiff to advance cause No. 5263 
on the general docket Motion overruled— be- 
ing prematurely made. 

2761. The Cleveland, Cincinnati, Chicago 
& St Louis Railway Company v. Matthew 
Johnson. Motion by defendant to advance 
cause No. 4888 on the general docket Motion 
allowed. 

2762. Palmer & Crawford v. William 
Tingle. Motion by plaintiff to advance cause 
No. 4839 on the general docket Motion al- 
lowed. 

New Cases. 

New cases filed in Supreme Court since 
October 21, 1896. 

5282. John Sb^k et al. v. Chester Bedell. 
Error to the circuit court of Trumbull county. 
L. F. Hunter for plaintiffs. J. F. Wilson for 
defendant « 

5283. The S.' & C. S. L. Ry. Co. v. Carrie 
Spaulding. Error to the circuit court of 
EJelaware county. R. P. Guerin for plaintiff.^ 
McElroy & Carpenter, for defendant. 



5284. The SUte of Ohio ex rel., Thomas G. 
Fitzsimnions v. Samuel M. Taylor, Sec*y of 
State. Mandamus. George B. Okey and Geo. 
A. Fairbanks, for plaintiff. F. S. Monnett, 
Atty. General, and J. K. Richards, for defend- 
ant 

5285. Allen Andrews, Assignee, v. Mary 
Johns, Jr., et al. Error to the circuit court of 
Butler county. Morey, Andrews & Morey, for 
plaintiff. Morey, Andrews & Morey, P. Q. 
Conkliu, Haines & Belden & Fitton, for de> 
fen dan ts. 

5J86. William S. Gibbs v. The Dayton, Leb- 
annon & Cincinnati Ry. Co. Error to the 
circuit court of Warren county. W. F. Ettz- 
roth, for plaintiff. B. F. Paxton, for defend- 
ant 

5287. E. E. Crockett v. The Lebanon Acad- 
emy et al. Error to the circuit court of War- 
ren county. W. F. Ettzroth, for plaintiff. F. 
M. Cunningham, for defendants 

5288. Bradford Shinkle v. The Industrial 
Building and Loan Association Co. Error to 
the circuit court of Hancock county. Barber 
& Fuller, for plaintiff. W. W. Shuler, for de- 
fendant 

5289. The C, L. & W R. R. Co. v. Ida L. 
Reed. Error to the circuit court of Tuscara- 
was county. Healea & Green, for plaintiff. 
Bailey & Douthitt, for defendant 
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THE FOREMOST OHIO LAW PAPBfi. 

The growth of this paper during 
1896 has been so marked that we con- 
fidently assert that it now has a greater 
circulation than any other Ohio law 
paper* It also contains so much inore 
legal matter that we are Justifl0:d in 
claiming it to he the leading paper in 
Us doss. 



The followiiig selections give the pith of 
some of the many commeudatory letters we 
have received from lime to time. Want of 
space prevents onr giving all the letters, and 
we submit these few as specimens of the 
whole. 

A well known lawyer in northern Ohio 
writes : 

*• The Ohio Legal News, I believe is the best 
legal paper ever published in Ohio." 
Another says : 

'*I have been a subscriber to all the other 
Ohio law papers published within the last 
thirty-five years, and' am frank to say that yourt 
is ahead of any one of them.*' 

A leading member of the Cincinnati bsir 
says: 

" You have made hustling times with yoqr 
competitor, and although you have made him 
improve his paper cousideraMy, it is yet far 
behind yours." 

An attorney of prominence at Columbiia 
says: 

" I learn that your journal is regarded by the 
legal profession as the leading one, and as t 
desire to keep up with the procession, so I 
send you my subscription." 

A distinguished attorney in central Ohio 
writes : 

'* Allow mc to congratulate you on the 2ii« 
cellency of the Ohio Legal News. I considef 
it the best law journal in existence to-day." 

A well known ex-judge, upon return to prac- 
tice wrote : 

" I have become in the habit of relying upon 
your Legal News to keep myself posted in tho 
matter of current decisions, and items of newS) 
while upon the bench, and I should be unablo 
while in the practice to go ahead with proper 
assurance, if I did not subscribe for the News." 
A retiring circuit court judge wrote us : 
" You have not only set the pace for com- 
petitors, but made it ?o rapid that they do not 
appear to be in the race. I am unable to se« 
how a lawyer can be without your paper." 
Another member of the bench says : 
" Containing as it does so many of the cur- 
rent decisions of interest not published else* 
where, it seems impossible that a lawyer who 
aims at success can permit himself to go witht 
out it." 
Another writes : 

•• I likeyour plan of publishing the dicisions, 
It will be a good thing to furnish the profession 
with the bound volumes as rapidly as com- 
pleted. I like also the good fat volumes you 
Are publishing." 
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Where goods were sold for cash, to be paid 
for on delivery, the pre-payment of the price 
beitig a condition precedent of the sale, the 
mere fact that the buyer obtained possession 
did not operate to pass the title to him, and, 
notwithstanding such possession, the title re- 
mained in the seller, the purchase money not 
haying been paid. Bergon v. Magners^ (Ga.) , 
25 S. E. Rep., 670. 



Judge Koons at Muncie, Ind., quashed an 
indictment against a woman, it being charged 
that she was white and was married to a col- 
ored man. The court ruled that the law does 
not make it an offense for -a white woman to 
marry a colored mat), but that it does for a 
colored man to marry a 'white woman. This 
is a distinction so delicate and knightly that 
while it might be accorded appreciative recog- 
nition in the days of bygone fictions, it can 
hardly be appreciated by the bench and bar of 
to-day. 



The circuit court of Miami county handed 
down a decision of great importance through- 
out Ohio, rendered in the suit to test 
the constitutionality of the indirect or 
collateral inheritance tax law. The court holds 
that the law is constitutional, and sustained the 
suit to mandamus the probate judge into ap- 
pointing appraisers to determine the amount 
of tax to be paid by the administrator of a de- 
cedent's estate. In order to test the law, the 
plaintiff filed his petition, to which the at- 
torneys for the state demurred. The court de- 
cided the case on the demurrer, sustaining the 
position taken by the plaintiff. The case is to 
go to the supreme court 



Rehrick Bros, of Fostoria, publishers of 
county atlases, have brought suit against a 
number of prominent citizens of that city to 
recover $14 each, the subscription price of an 
atlas published and delivered several months 
ago. The parties against whom suit has been 
brought objected to the atlas as soon as they 
had examined it, refusing to pay on the ground 
tfiat they were not by any means up to what 
they were represented to be when the subscrip- 
tions were taken. The case against one of the 
parties is to be a test case. Judgment has .been 
rendered against him by default in the justice 
court, and the case has been carried to the com- 
mon pleas court A decision in this case will 
be of great importance to publishers of books, 
and to subscribers for the same. 



A posttiuptial settlement, made when the 
husband is indebted, is fraudulent and void 
against his creditors, and will be taken as vol- 
untary unless those claiming under it can show 
a valuable consideration. Flynn v. Jackson 
(Va,), 25 S. E. Rep., 1. 



In an action to recover an organ, under a 
chattel mortgage to secure the price, defend- 
ant testified that plaintiff's agent, who held the 
notes for collection, had testified on a former 
trial that an order previously given him by de- 
fendant's father had been accepted by him in 
full payment of the notes; such evidence was 
held inadmissible, it being the admission of an 
agent afler the act Estey v. Bimbaum (S. 
Dak.), 68 N. W. Rep., 290. 



A mortgagee who accepts a deed of land in 
payment of his debt cannot rescind the con- 
tract, on the ground that the land deeded him 
was not thf land viewed by him, when he could 
have discovered such fact by ordinary care, 
and ttie mortgagor was not responsible for his 
failure to discover it Beebey. Birkett^ (Mich.,) 
67 N. W. Rep., 966. 



Where several defendants are charged as 
joint tort-feasors, a release of any one of them, 
by withdrawal of the action against him on the 
payment of a sum agreed upon between him 
and the plaintiff operated to release other de- 
fendants from further liability. Chetwood v. 
California Bk, of San Francisco [Cal.]. 45 Pac 
Rep., 704. 



Where a crop, to be thereafter raised, har- 
vested, and threshed, was sold before the seed 
was sown, it was held, that the contract of sale 
was not executed, but an executory contract, 
and on the evidence the jury were not warrant- 
ed in finding that the title passed until the 
grain was ready for delivery. Wetter y,. Hilly 
(Minn.), 68 N. W. Rep.. 26. 



The lien of a creditor acquired by attach- 
ment of real estate, the title to which is in the 
debtor, although the attachment is made with- 
out notice that his debtor has conveyed it to a 
bona fide purchaser, is defeated by actual notice 
of such conveyance, received before he levies 
his execution thereon, or has lawfully applied 
it to the satisfaction of his debt Reynolds v. 
Haskins, ( Vt), 35 Atl. Rep., 349. 
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Where land was conveyed by a hnsband, 
through fnesne conveyances, to his wife, in or- 
der to delay creditors, a subsequent purchaser 
from the husband cannot attack the deed to 
said wife, and set it aside, for fraud ; nor can 
he claim to be an innocent purchaser, without 
notice, where the deed to said wife was regis- 
tered prior to his subsequent purchase. Har- 
ion V. Lyons (Tenn.), 36 S. W. Rep., 852. 



Where a mortgage is 20 years overdue, and 
there is no proof that during that period that 
the mortgagor or his assignee in possession 
has made any payment upon it or otherwise 
recognized its existence, it is presumed to have 
been paid; this presumption is not rebutted 
by the fact that the owner of the mortgage and 
the owner of the equity of redemption during 
this period were brother and sister. Magee v. 
BradUy (N. J.), 35 Atl. Rep., 103. 



In an action for personal injuries resulting 
in death, it was held that an employee of a rail- 
road riding on its train as a passenger is not a 
free passenger, though his ticket is such as the 
company issues 6n]y to its employees working 
in a certain city and living at some other city 
on iU line. Doyle v. Fitchburg R. R, Co, 
(Mass.), 44 N. E. R., 611. 



Where a servant quit the employment of his 
master before the expiration of the term for 
which he had contracted, and the employer, 
with knowledge of such fact, stated that he 
would not pay him any more wages until the 
expiration of the term, such statement is equiv- 
alent to a promise to pay at that time, and is a 
waiver of the breach of the contract by the em- 
ployee, which entitles him to recover the con- 
tract wages for the time he worked. Merrill 
v. Fish, ( Vt), 35 Atl. Rep., 368. 



Where the vendor of goods makes state- 
ments as to the quality of the article, but ac- 
companied by an express and positive refusal 
to warrant it, and a like notice to the vendee 
that he will not and does not warrant it; his 
statements as to quality must be deemed mere 
expressions of opinion, and not a contract of 
warranty, at least in the absence of any fraud 
or deceit, and where the property is present 
for the inspection of the vendee. Lynch v. 
Cur/man, (Minn.), 68 N. W. Rep., 6. 



Where on a settlement of mutual accounts, 
defendant executed to th^ other party a bond 
for the balance due, and during the two years 
that the other party lived thereafter, no objec- 
tion was made to the correctness of the settle- 
ment, equity will not reform or cancel the 
bond, in an action thereon by the executor of 
the obligee, on the grounds of mistake in the 
accounting, unless a full statement of the ac- 
count can be made, and the mistake clearly 
appears. Per singer^ s AJmr, v. Chapman (Va.), 
25 S. E. Rep., 5. 



In an action to foreclose a mortgage given 
to a building association, the certificate of stock 
held by the borrower in the association, and 
which is referred to in the note and mortgage, 
is admissible in evidence ; under provisions in 
a note and mortgage to a building association 
that the entire amount secured shall become 
at once due and payable on default for three 
months in the payment of interest and in- 
stallments of stock, while the right to act on 
such default becomes absolute in the associa- 
tion at the end of the three months, it is not 
compelled to so act at once in order to protect 
its rights, and when it does not, it is entitled 
to an accounting in accordance with the orig- 
inal contract to the time when it elects to fore- 
close. (/, S. Sav, <Sf Loan Co. v. Cade (Wash.), 
45 Pac. Rep., 656. 



The coroner of Cook county [111.], was re- 
cently garnisheed in a case in which a dead 
man was sued for board, to get the money 
found on the man at the time of his death. 
The defendant during life had boarded with 
the plaintiff, and died leaving an unpaid board 
bill, for the amount of which the plaintiff 
sued out a garnishee attachment writ making 
an affidavit in which he stated ''that he (plain- 
tiff) does believe that the said defendant (de- 
ceased) had departed from this state with the 
intention of having his effects removed from 
this state for the purpose of cheating and de- 
frauding his creditors." The coroner, as gar- 
nishee, made answer by producing the records 
of the inquest, and , moved the case be dis- 
missed for want of jurisdiction as the defend- 
ant was dead. The plaintiff objected to this, 
and insisted on serving notice on defendant 
by publication, but Justice Hall, with rare dis- 
crimination, held that there was no presump- 
tion of law that a dead man could read such a 
notice and make the legal answer required, and 
dismissed the case.— -Chicago Law Journal, 
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The law does not impose upon a parly who 
produces an article for sale the duty of exer- 
cising diligence and prudence that he may 
seasonably discover that an agent or clerk 
specially employed by him to sell his wares, 
and clothed with no other authority, apparent 
or real, is so far exceeding his authority to sell 
as to engage in purchasing from rival concerns, 
on his employer's account, the very article the 
latter is producing and selling. Finatue Co. of 
Penn. v. Old Pittsburg Coal Co, (Minn.), 68 N. 
W. Rep., 70. 



In a proceeding for condemnation, it was 
held that the proceeding, the object and pur- 
pose of which is to enforce, between parties, a 
right to condemn land under the constitution 
and laws of a state, is a suit which may be re- 
moved to a Federal court, when the parties are 
citizens of different states ; and further that 
when an application is made, under state laws, 
to condemn a portion of a large tract of land, 
the whole of which is owned in fee by a defend- 
ant who is a citizen of another state than the 
applicants, and a small part of which, including 
some of the land sought to be condemned, has 
been leased by him to another defendant, who 
is a citizen of the same state as the applicant, 
there is a separable controversy between the 
applicant and such first named defendant as to 
the land not leased, which can be removed to 
a Federal court, on the ground of diverse citi- 
zenship. Sugar Creek & C Co. v. McKell, 
(W.Va,),76Fed. Rep., 34. 



The supreme court of Vermont, reviewed in 
an exhaustive manner, the question as to proof 
of death by general reputation, holding that 
"general reputation in the family," which is 
admissible in matters of pedigree, or to es- 
tablish the facts of birth, marriage or death, is 
confined to declarations of deceased members 
of the family, and family history and tradi- 
tions handed down by declarr.tions of deceased 
members in either case made ante litefn mo- 
tafUf and originating with persons presumed 
to have competent knowledge of the facts 
stated ; and evidence of the opinion or belief 
of the living members of a family as to the 
death of another member is not within the 
rule and is inadmissible, and that a person's 
death cannot be established by general reputa- 
tion among his living friends and acquaint- 
ances. Two of the members of this court dis- 
sented. In re HulburVs estate^ 35 Atl. Rep., 77. 



In a criminal prosecution for bigamy, while 
a presumptive marriage, based on cohabitation 
and repute, cannot be established to defeat a 
subsequent marriage in fact, yet cohabitation 
and reputed marriage are facts receivable in 
the proof of a marriage in fact, and a man 
charged with bigamy is entitled to show that 
the woman to whom he was first married had 
previously claimed, and was reputed, to be 
married to another man, with whom she tived 
and cohabited for a number of years, and who 
was still living at the time of her marriage to 
defendant, as evidence in support of his claim 
that his first marriage was void. Slate v. Sker^ 
wood (CaL), 45 Pac. Rep.. 986. 



Section 2, article 4, of the constitution of the 
United States, places citizens of each state upon 
the same footing with citizens of other states 
so far as the advantages resulting from citizen* 
ship in those states are concerned, and inhibits 
discriminating legislation against them by 
other states ; it insures to citizens of one state 
the same freedom possessed by citizens in 
other states in the acquisition and enjoyment 
of property and pursuit of happiness, and 
guarantees to them in other states the equal 
protection of their laws. The privileges and 
immunities thus secured to citizens of each 
state in the several states are those vdiich are 
common to the citizens in other states under 
their constitution and laws, by virtue of their 
status as citizens. Slate v. Bd. of Ins, Comrs. 
(Fla,), 20 So. Rep., 772. 



After a jury has been impanelled and sworn 
in a criminal case, the trial cannot stop short 
of a verdict without the consent of the defend- 
ant, except for imperative reasons, such as the 
illness of a juror, the judge or the defendant, 
the absence of a juror, or a disagreement. 
Therefore, when a case, after the trial has com- 
menced, is withdrawn from the jury on bc* 
count of the absence of a witness for the state, 
the defendant has been once placed in jeopardy 
and may plead it in bar of another trial, unless 
he consents thereto ; and such consent is not 
established by the mere fact that a defendant 
without counsel does not object to the with- 
drawal of the case from the jury, and the post- 
ponement of the trial, nor will that fact con- 
stitute a waiver of his right to plead the with- 
drawal in bar of another trial for the same 
offense. Slate v. Richardson (S. C), 26 S. E. 
Rep., 220. 
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TXCHHICALITISS IN CRIMINAL CASES. 

niu&tratioDS are numerous of the quibbles 
successfully resorted to by the adroit criminal 
lawyer to ward off justice from the notoriously 
guilty. But seldom do counsel for a criminal 
dare stand upon the simple issue of guilt or 
innocence. The instances given below are exem 
plifications of the utter foolishness that still 
inheres in our criminal practice, and of the 
questionable extent to which criminal court 
go in their strained interpretations of the fun- 
damental rules of criminal law : 

P. was indicted for the murder of Robert 
Kain. The case was fully proveu, except that 
none of the witnesses for the prosecution 
identified the murdered man as Robt Kain. They 
knew him simply as Kain and did not know his 
Christian name. The conviction was set aside. 

In a case of larceny the indictment charged 
that the defendant stole a gray gelding. The 
proof went no further than to show that it was 
a gray horse. Conviction set aside. 

In another case of horse stealing the indict- 
ment charged that the horse was the property 
of A. As a matter of fact, it was the property 
of A and B. Again the conviction wasset aside. 

An indictment charged one with suborning 
J. S. of W. to commit periury. It was proven 
that J. S. lived atX. The conviction was set 
aside, though it would have been good if J. S's 
residence had not been mentioned. 

An indictment for arson which failed to state 
the name of the occupant of the house burned 
was held insufficient to support a conviction, 
though the fact was fully brought out in evi- 
dence. 

A convicdon of larceny was set aside because 
the indictment, which alleged that the defend- 
ant stole certain property from A., did not 
allege that the property stolen belonged to A. 

A conviction of robbery was recently set 
aside and a new trial granted in the criminal 
court of this county on the ground that the de- 
fendant hdd not been called upon to enter his 
plea before the first tiial was begun. Astute 
counsel urged that ^therefore the defendant 
had not been given a fair and impartial trial — 
and it did not require quite three minutes of 
labored thought on this vital point to reveal 
its sufficiency to the trial judge. 

In the recent case of Ryan, indicted for the 
murder of John T. Smith, when called for trial 
before Judge Windes, counsel for the defendant 
moved to quash the indictment for the reason 
that John T. Smitn was not described therein 
as a "human being." Jud^jje Windes, however, 
being either unlearned in precedents or else 
lacking reverence for hoary errors, granted 
the motion the scantest courtesy judicial eti- 
quette would permit 

It might be well for the court to ask these 
clever legal contortionists, as Lord Russell 
asked Sir Edwin Clarke:: ''Do you contend 
then that common sense has nothing to do 
with your case?"— CAiVa^^ Lazu JouniaL 



LB6AL EMSR6SNCISS. 

Although the processes of law are proverbi- 
ally slow, there are many occasions when law- 
yers must act with promptness where a lack 
of promptness or knowledge of the law may 
result disastrously to the interests of their 
clients. This is notably the case in drawing 
of wills. It often 'happens that a lawyer is 
roused out of bed late at night to go to the 
bedside of a dying person and perfect a will 
disposing of large amounts of property. To 
do tliis with expedition, complying with all 
the requisite forms, while death is literally 
waiting at the door, is a task that requires a 
man of cool head and self-possession. Surro- 
gates' courts bear testimony to the frequency 
with which the wishes of testators have failed 
to be carried out, because of the failure to 
comply with some almost trifling detail. In 
one case the lawyer was «o slow in making out 
the paper that the testator died before the 
requisite formalities were complied w:ith. In 
another case a quick- witted lawyer who saw 
that there was not time to complete a will in a 
case where the property consisted of money 
in bank, adopted the expedient of making out 
checks for the heirs, which were duly signed 
and acknowledged and the heirs got their 
money the next day, without being obliged to 
wait a year for executors. 

In commercial crises lawyers have to do a 
good deal of quick work in putting business 
affairs in shape to meet an emergency. The 
bankrupt generally desires to save parts of the 
wreck for this or that creditor, or for relatives, 
or for himself; and the papers must be drawn 
in due form to elude the vigilance of the un- 
fortunate creditors who got left. Bankruptcy 
business has become a special branch of law; 
and there are some lawyers who have become 
very expert at it, so that .upon short notice 
and with brief time in which to work they can 
arrange the affairs of a bankrupt man so as to 
dispose of the assets according to the wishes 
of their clients. 

There is room and need for quick wit in the 
actual trial of cases in court It is one thing 
to prepare a case with careful considerations 
of the facts and due application to the law of 
these facts. It is quite another thing to be 
able to handle a case in open court under the 
spur of competition with sharp opposing 
counsel or a testy court. In every large law 
firm the work is divided like that in a factory, 
and to each is assigned a particular part of the 
case. 

The one who tries it must be a man of rapid 
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judgmeut and resources. He must be able to 
meet surprises, to discern men, to divine hid- 
den^ motives, tosuarlat the prejudices of jurors 
or judges, and to seize the advantages of the 
moment There is no end of need foi quick 
wit in questions of identity. In an extradition 
case, which depends entirely upon identity, the 
defendant had been fully identified. The de- 
fendant's counsel slyly got his client to 
change his coat in court with another man 
of similar appearance, and in a few minutes 
the witness was led easily to identify the wrong 
man. 

A quick-witted and daring western lawyer 
once saved a guilty client from sure conviction 
on a charge of poisoning. It was proved that 
the poisoning had been done by means of cer- 
tain cakes, a portion of which were produced 
in court When the counsel for the prisoner 
had finished his speech, he said : 

"And these, gentlemen of the jury, are some 
of the alleged poisoned cakes. We declare to 
you, gentlemen of the jury, that these are not 
poisoned cakes. They are as harmless cakes 
as ever were made, and in order, gentlemen of 
the jury, to show you that these cakes are not 
poisoned, I will eat one right here in your 
presence." 

And he did eat one. He took good care 
however, to leave the room at the earliest op- 
portunity and to make a bee line for an adjoin- 
ing room, where he had an emetic in readiness 
and an antidote. But the jury never heard 
about the emetic or the antidote until the law- 
yer's client had been acquitted. 

On another occasion a witness had been de- 
tailing with great minuteness certain conversa- 
tion which had occurred several years before. 
Again and again the witness testified to names 
and dates and precise words, and it became 
necessary for his cross-examiner to break him 
up. This was done by a very simple device. 
While the witness was glibly rattling on his 
testimony, the cross-examiner handed him a 
law book and said : 

" Read aloud a paragraph from that book !" 

" What for?** inquired the witness. 

'* I will tell you atter you have read it," said 
the lawyer ; and the witness accordingly read 
a paragraph of most interesting mittter about 
lands, appurtenances and hereditaments. Then 
the la«?yer went on and asked him a few ipore 
questions .about his memory, and the wituess 
was positive that his memory was veiy good. 
S.idtleiry the lawyer said: 

*• y the way, will you please repeat that 



paragraph you just read about lands, appur- 
tenances and hereditaments ?" 

*'Why, of course I could not do that," replied 
the witness. 

" You must have a queer memory," retorted 
the lawyer, ** since you can repeat things that 
you say occurred years ego, and you cannot 
repeat what you read a moment ago. 

The witness was nonplussed, and the jury 
was obviously amused at his discomforture. 

A quick witted lawyer thiuks on full gallop. 
Many successful cross-examiners have been 
men who could keep up a running fire of jokes 
and comments, and never lose sight of the 
main point, who could lead a witness along by 
suavity and politeness and acquiescence an ap- 
parent obsequious deference into, pitfalls of 
contradiction. Such men will let a smart wit- 
ness talk on until he drops some unfortunate 
expression that subjects him to being pounced 
upon and demolished at one fell swoop. 

A leading counsel for the defendant in ah 
accident damage case, where the injury had 
been occasioned by a jet of steam scalding the 
complainant's back and neck^ as he was driving 
past the defendant's place, argued to the jury 
that the plaintiff was guilty of contributory 
negligence, and should have looked up to 
avoid the accident. The quick-witted counsel 
for the complainant retorted : ** Oh, no, if he 
had looked up, instead of suing for damage to 
the back of our head, we should have to charge 
you for the loss of both eyes.' 

*' In a trial for burglary the people's witness 
showed that he was on watch in the hall, when 
he heard some one fumbling with the lock of 
the door, and that he then slyly turned the knob 
so that the thief could come in easily. The 
glibed-tongue lawyer for the prisoner said: 
" Why your honor, this witness was the real 
burglar, for it was he anid not my client who 
really opened the door." The result of this 
timely remark was that the prisoner got off 
with a light sentence for an attempt at burg- 
lary. 

A good deal of quick work is often required 
of lawyers in the filing of liens on real estate 
or other property, in cases where obligations 
are many and the assets few, and the first 
comer is the only one who gets service. A 
good deal of wit is often displayed in the 
method of making a levy. Benjamin F. 
Butler, when he was a young lawyer, got a 
wide reputation for sagacity by attaching the 
water-wheel of a mill in an action for debt It 
used to be a common thing for lawyers obtain- 
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ing judgments against the city to attach the 
pictures, in the governor's room of the city 
hall. — Nebraska Legal News. 



SUPRBMB COURT PROCBBDINGS. 



New Cases. 

New cases filed in the supreme court since 
October 28, 1896. 

5290. William Becker v. Robert Hamilton. 
Error to the circuit court of Erie county. H. 
L. Peeke, for plaintiff. 

6291. William Becker v. Frederick Myer. 
Error to the circuit court of Erie county. H. 
L. Peeke, for plaintiff. Hull & Gueriu, for de- 
fendant. 

6292. William Becker v. The Second Na- 
tional Bank, Sandusky, Ohio. Error to the 
circuit court of Erie county. H. L. Peeke, for 
plaintiff. Chas. L. Hubbard, for defendant. 

5293. William Becker v. The Second Na- 
tional Bank, Sandusky, Ohio. Error to the 
circuit court of Erie county. H. L. Peeke, for 
plaintiff. Hull & Guerin, for defendant. 

6294. The Good Templar Lakeside Bid. Co. 
V. W. M. Filabaunn et al. Error to the circuit 
court of Ottawa county. H. L. Peeke, for plain- 
tiff. H. L. Peeke anil S. P. Alexander, for de- 
fendants. 

6295. Henry P. Folsom et al. v. John G. Haas 
and David Haas, Exrs. et al. Error to the cir- 
cuit court of Pickaway county. Booth & Keat- 
ing and H. P. Folsom, for plaintiffs. 

6296. Edward Putnam et al: v. John P. 
Phillips, Admr. Error to the circuit court of 
Ross county. Archibold Mayo, for plaintiffs. 
W. E. Evans and John C. Entrekin, for de- 
fendant. 

6297. Erasmis F. Aldrich et al. v. Isabel 
Bndsley and Bd. of Comrs. of Defiance county. 
Error to the circuit court of Defiance county. 
Harris & Cameron and Hubbard & Hockman, 
for plaintiffs. 

5298. Romulus Cotell v. The State of Ohio. 
Error to the circuit court of Summit county. 
Edwin F. Vokes and Harby Musser, for plain- 
tiff. F. S. Monuett, Atty. General and R. M. 
Wannamaker, for <lefendant. 

6299. The C, A. &C. Ry. Co. v. Frank Poyn- 
ton, Admr. Error to the circuit court of Wayne 
county. Johnson & Taylor, for plaintiff. 

6300. J. B. Ramsey v. John J. Lentzetal. 
Error to the circuit court of Franklin county. 
T. E. Powell and Daw Dumby, for plaintiff. J. 
J. Stoddard, and George K. Nash, for defendants. 

6301. Thomas M. Stacy v. The State of Ohio. 
Error to the circuit court of Stark county. 
Alter Pomerene and Wm. R. Day, for plaintiff. 

6302. The State of Ohio v. Joseph C. Hutch- 
inson. Error to the circuit court of Franklin 
county. Joseph H. Dyer, F. S. Monnett, Atty. 
General, and Chas. Case, for plaintiff. 

5303. The State of Ohio v. Joseph C. Hutch- 
inson. Error to the circuit court of Franklin 



county. Joseph H. Dyer, F. S. Monnett, Atty. 
General, and Chas. Case, for plaintiff. 

5304. Elijah Hunt, Supervisor, et al. v. Jacob 
E. Nebs. Error to the circuit court of Frank- 
lin county. G. J. Marion, for plaintiffs. J. H. 
Vercoe, for defendant 

5305. William Franzer et al. v.. Bernard 
Smith. Error to the circuit court of Marion 
county. Armstrong & Johnson, for plaintiffs. 
Le Bond, Langhudge and Schlosser, for de- 
fendant. 

5306. Hattie M. Klump, Ex*r, v. John F. 
Klump, Ex'rs, et al. Error to the circuit court 
of Trumbull county. Tuttle & Fillius, for 
plaintiff. Taylor & Upton, for defendants. 

5307. George W. Kendall v. James A. Cook. 
Error to the circuit court of Greene county. 
M. J. Hartley, for plaintiff. 

5308. John Wall v. Thomas Wall and Reason 
Wall, ExVs. Error to the circuit court of Me- 
dina county. W. R. Talbot, for plaintiff. J. 
Andrew, for defendants. 

5309. The Oil Well Supply Co. v. Thomas C. 
Kelly. Error to the circuit court of Hancock 
county. Cable, Parmenter & Doty, for plain- 
tiff. George H. Phelps, for defendant. 

5310. Charles F. Meyers v. Rodgers, Mc- 
Donald & Company. Error to the circuit 
court of Franklin county. M. B. Earnhart, for 
plaintiff. 
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temporary use of Kubscrtbers are b«ued each week as 
supplements to the L»miAis Nbws, without additional 
charire to subscribers to the volumeK. 

Bound Volumes 

of Ohio Decisions subsequent to volum'e 3. deliver ed 
express paid, to subscribe ni. ie.aO per volume. 

Supreme Court l^eports. 

The publishers of the Lboal Nbws now have the 
contract for publishing the Supreme Court Reports of 
the state, and are enabled to. attach advance sheets 
of these volumes to the Lboal Kswii. as a second 
supplement, without charge. These sheets arn only 
for temporary use and do not Include Indexes. 

New Subscriptions. 

New subscriptions can begin at any time, and back 
numbers of the part devoted to the Lbgal Nbwr tf> 
the beginning of the spbsoription year will be supplied 
if desired: ?>ut no advance sheets of the Ohio Decis- 
ions will be supplied back of the commencement of 
the current volume. 

VoL 1 of Ohio Decisions. Circuit Courts, began No- 
vember 28. 18Bft. 

Vol. 1 of Ohib DeclsionH, Lower Courts, began No- 
vember 23. IHOft. 

Bound Volumes. 

Hound CQpieB^of VoL 1. Vol. 2 and Vol. S of the Ohio 
Decisions can be had at 12.60 per volimie, if bound In 
full sheep, or I8.SS per volume in half sheep. 

Bound voltmies of Vol. 1, Ohio Lbqajj Nbws (Toledo 
Legal News) will be furnished at ie.00 per volume. 

Bound copies of Vols. 1, 2 or 8 of Ohio Decisions, or 
of the Lbcal Nbws will be sent in exchange for the 
adyanoe 8heet8,.at $1.00 per volume in full sheep or 7h 
cents in half sheep. 



Entered at the Postofflce, Norwalk, Ohio, as second 
class matter. 



THE FOREMOST OHIO LAW PAPER. 

The growth of this paper durit^f 
1896 has been so marked that we com- 
fideniiy assert thai ii now has a greater 
dreuiaiion than any other Ohio law 
paper m It also contains so much more 
legal matter that we are jusHftad in 
claiming U to be the leading paper in 
its class. 



I The following .selections give the pith of 

; some of the many commendatory letters we 

I have received from lime to time. Want of 

space prevents our giving all the letters, and 

we submit these few as specimens of the 

whole. 

A well known lawyer in northern Ohio 

writes: 

" The Ohio Legal News, I believe is the best 
legal paper ever publishetl in Ohio.** 

Another says : 

"I have been a subscriber to all the other 
Ohio law papers published within the last 
thirty-five years, and am frank to say that ypura 
is ahead of any one o£ them." 

A leading meinl>er of the Cincinnati bar 

says: 

**You have made hustling times with your 
competitor, and although you have m'a-.> him 
improve his paper considera ly, it is yet far 
behind yours." 

An attorney of prominence at Columbus 

sa^'s: 

" I learn that your journal is regarded by the- 
legal profession as the leading one, and as I 
desire to keep up with the procession, so I 
send you my subscrii>tion.'* 

A distingui.shed attorney ii^ central Ohio, 
writes : 

" Allow me to congratulate you on the ex- 
cellency of the Ohio Legal News. I consider 
it the l>est law journal in existence to-day." 

A well known ex-judge, upon retiirji to prac- 
tice wrote : 

*' I have »)ecome in the habit of relying upon 
your Legal News to keep myself posted in the . 
matter of currentdecisions, and items of news, 
while upon the bench* and I should be unable 
while in the practice to go ahead with proper . 
assurance, if I did not subscribe for the News." 

A retiring circuit court judge wrote us : 

'* You have not only set the pace for com- 
petitors, but made it so rapid that they do not 
appear to be in the race. I am uuable to see 
how a lawyer cap be without your paper." 

Another member of the bench says : 

'* Containing as it does so many of the cur- 
rent decisions of interest not published else- 
where, it seems impossible that a lawyer who 
aims at success can permit himself to go withr 
out it." 

Another writes : 

*' I like your plan of publishing the dicisious. , 
It will be a good thing to furnish the profession 
with the bound volumes as rapidly as com- 
pleted. I like also the good fat volumes you 
are publishing." 
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Judge Baker.. of the United States circuit 
court *of Indianapolis, granted a restraining 
order airaitist Ihe American Wire Nail trust 
last week. In granting the order the judge 
said that the trust was a " monster that seeks 
to prey ujwn the whole American people, and 
which it is the duty of the courts and the law 
makers to come down upon with an t rtsparing 
hand." 



The creditors of a fireman cannot by pro- 
ceedings supplementary to execution reach the 
wages due him from ' a municipal corporation 
Tor services as such fireman. It is against 
public policy to permit such legal proceedings 
to intervene so as to prevent the payment to the 
fireman himself of the wages due him for ser- 
vices so rendered. Sandwich Mfg. Co. v. 
Krake (Minn.), 68 N. W..Rep.,e(Mi. 



Beginning with the first day of the new 
oral assignment, on Wednesday of this week, 
the supreme court divided as contemplated by 
the recent act increasing the membership of 
the court to six. 

Chief Justice Williams and Justices Minshall 
and Spear constitute the first division, and 
will sit for the bearing of oral arguments in 
the regular court room. Judge Williams pre- 
siding. Judge Burket will preside over divi- 
sion number two, consisting of himself and 
Justices Shauck and Bradbury. This division 
will sit for the hearing of oral arguments in 
the hall of the house of representatives. 



THB MOSGROVB LAW. 

The constitutiouality of the Mosgrove law, 
passed by our last legislature, regulating the 
granting of medical certificates to phyisicians 
by the state board of medical examination and 
registrations is to be tested. 

The testing of its constitutionality will come 
as a result uf a mandamus proceeding brought 
by Dr. W. A. France, to compel the board to 
grant him a certificate, the board having de- 
cided not to do so until his eligibility shall 
fiave been examined. The outcome of this 
case, which was argued in the Franklin com- 
mon pleas court last Monday is being watched 
with great interest, as the law is one of great 
interest to every physician in the state, and 
has met with serious opposition from many 
doctors ever since its enactment. 



Wh^re'a witness gives his opinion as an ex- 
pert, based on the testimony of others, the as- 
sumed facts should l>e stated hypoth^tically in 
the question, and it is erroneous to permit a 
witness to be asked to state his opinion based 
on the recollections of the testimony of an- 
other witness. Rcdfield Belt Ry. Co. v. Palm- 
er (Iiid.). 44 N. W. Rep., BKC. 



Where the statute of a State provides that a 
''person of unsound mind, as an idiot, uon com- 
pos, lunatic, monomaniac or distracted per- 
son," it wias held in the case of Young v. Afil- 
ler (Ind.), 44 N. E. Rep., 757, that a monomaniac 
is not necessarily incapacitated from making a 
will. It was further held that in a suit to set 
aside a will on the ground of mental incapaci- 
ty, proof that testator was a monomaniac does 
not require defendant to show by a preponder- 
ance of evidence that the monomania did not 
affect the execution of the will, and that tesU- 
tor in fact possessed testamentary capacity ; he 
is only required to adducesufficient evidence to 
prevent the preponderance from being in favor 
of plaintiff. 



HSW JUDGES. 

So far as we have Ijeen able to ascertain, the 
following are the judges elected on Nov. 3: 

SVPRKMK COURT. 

Marshall J. Willian^s, Washington C. H. 

CIRCUIT COURTS. 

Peter J. Swing, Batavia, 1st circuit. 
Harrison Wilson, Sidney, 2d circuit. 
Geo. R. Haynes, Toledo, 6th circuit. 
Jerome E. Burrows, Painesville, 7tli circuit. 
Hugh J. Caldwell. Cleveland, 8th circuit. 

COMMON IM«KAS COURTS. 

Linn W. Hull, Sandusky. 
S. A. Wildman, Norwalk. 
Jackson Barber, Toledo. 
F. E. Delleubaugh, Cleveland. 
D.J. Nye, Eiyria. 
James B. Kennedy, Youngstowu. 
David Davis, Cincinnati, 
Ferd Jelke, Jr., Cincinnati. 
John P. Murphy, Cincinnati. 
Sam. W. Smith, Jr., Cincinnati. 
Fred Spiegel, Cincinnati. 
Bigger, Columbus. 
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THS TORRKlfS LAW. 

The supreme court of Illinois, in an opinion 
filed li|st Monday, hold that the Torrens land 
title act of that state is unconstitutional. 

The chief objection to the law as it exists 
in Illihois, is that in every case where the 
old system is to be alH>lished and the new 
•ue adopted, the county recorder is the 
official whose tluty it is to pass upon the 
title of. the owner, which is in fact con- 
ferring judicial power upon the county re- 
corder, which power should rest only in the 
courts. Such an objection as this does not 
exist in the law passed by our legislature last 
winter, for when the franiers of our law 
cauie to this provision, they conferred this 
power of passing upon the title upon the 
probate or common pleas courts. 

If an owner of lands <lesires to have them 
registered under our Torrens law, he must first 
go into court and prove that ht has a clear 
title to it. and when he has satisfied the court 
of this, an order is made by the court direct- 
ing the recorder to register the lands under 
the new system, while under the law as it 
exists in Illinois, proof of title must be made 
to the county recorder, so as to this objection 
the Ohio law will not lie affected by the Illinois 
decision, but there may be other grounds upon 
which the decision is based, which may affect 
our law, as our law is very similar to that of 
Illinois. 



8UPRSMS COURT OP OHIO. 
January Term, A. D. 1890. 



cau<;ks assicnkd for oral argumknt. 
Wednesday, Nov. 11. 

3644. I'ilmore Mu.sser, auditor, et al. v. Mary 
O. Adair. 

3545. Mark B. Wells, treasurer, v. Mary O. 
Adair. 

3713. James L. Taylor, adrn'r, v. Filmore 
Mnsser, auditor, et al. 

4829. George P. Elliot, treasurer, v. Nelson 
Cummins, ex'r. 

4927. The N. Y.. P. & O. R. R. Co. et al. v. 
John McGovern. 

Friday, Nov. Ui. 

5274. The State of Ohio v. Glen A. Emory. 

3594. Oliver C. Shnrtz. admV, v. James Col- 
vin et al. 

Wednesday, Noy. 18. 

3637. Jane Clark et al. v. The Cleveland Re- 
fining Co. 



:U)4'). Bartholomew Lucy v. The Metropol- 
itan Life Insurance Co. 

Friday. Nov. 20. 

:W»3. David R. Paige v. Albert Paige, assig- 
nee. 

36S9. The Standard Oil Co. . v. George Q. 
Snowden, assignee, et al. 

Wednesday, Nov. 26. 

3654. Elixa L. Jovce v. Frederick L. Dauntz 
et al. 

3694. The B. & O. R. R. Co. v. Christian 
Lerscli. 

Friday, Nov. 27. 

8699. The National Life Insurance Co. v. 
Blanche O. Brobst 

3705. The Pennsylvania Co. v. Stephen B. 
Sturges et al. 

^24. The Pennsylvania Co. v. Stephen B. 
Sturges et al. 

Wednesday, Dec. 2. 

3754. Lillian Burnet et al. v. Mary M. Felt. 

3773. Thomas H. Wells v. The Lawrence 
R. R. Co, 

Friday, Dec. 4. 

:«20. The State of Ohio ex rel. Attorney 
General, v. The People's l4idus trial Fire Asso- 
ciation of Cincinnati, O. 

3791. the B. & O. S. W. R. R. Co. v. Charles 
Ault. 

Wednesday, Dec. 9. 

3813. John W. Bryant et al., ex'rs, v. The 
Liverpool, London and Globe Insurance Co. 

3814. John W. Bryant etal.. ex'rs, v. The 
Fireman's Insurance Co. of Dayton. 

Friday, Dec. 11. 
3798. Alfred J. Thomas v. John Koch, guar- 
dian. 
:^24. Lewis Fischer V. Julius Freiberg etal. 

Wednesday, Dec. 16. 
3827. Emma V. Ewan v. The Brooks Water- 
field Co. 

3834. R. Brinkerhoff, trustee, et al« v. Fred- 
erick Tracy, adm'r. 

Friday, Dec. 18. 
3853. Lewis W. Irwin, adm'r, v. C. A.Web- 
ster, treasurer. 

3858. John H. Faley et al., ex'rs, v. Dina 
Leisy, cx'x. 

General Docket. "^ 

Causes to and including No. 4568, on the gen-^ 
eral docket are called and marketl submitted.^ 

The next call will be to and including No. 4666. 

3201. The State of Ohio ex rel. Attorney Gen- 
eral v. Charles Abner ct al. Quo UHirranto. 
Dismissed for want of prosecution. 

3483. Augustus W. Ridgway et al. v. The Rio 
Grande Coflege et al. Error to the circuit court 
of Gallia county. Judgment affirmed. 

3584. George Miller v. Geroge N. Weisen- 
gerger. Error to the circuit court of Defiance 
county. Judgment affirmed, it appearing one 
bround for reversal was that the verdict was 
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aj^inst the weight of the evidence ; other ques- 
tions not pasbed upon. 

439 L Katherine Hoffman v. Anna Hanken 
ct al. Error to the circuit court of Putnam 
county. ■ Judgment-afErmed. 

4400. Nathan C. West v. The Norwalk Nation- 
al Bank. Error to the circuit court of Sandusky 
county. Judgment affinned on the authority of 
Beninger v. Hess, 1 1 Ohio St. (U. 

4418. May Oliuger v. William W. McGufTey 
et al. Error to the circuit court of Franklin 
county. Judgment reversed upon grounds 
stated in K. Journal entry. 

4438. Delilah V. KeWy v. William Barnitt et 
al. Error to the circuit court' of Columbiana 
county. Judgment affirnie<l. 

4460. C. Dierinj^er v. Liptnan Levy. Error 
to the circuit court of Hamilton county. Dis- 
missed by consent of parties, at costs of plain 
tiff in error. i 

4465. Emile Werk v. W. H. Christie. Error i 
to the circuit court of Hamilton county. I)is- 1 
missed by consent of parties at costs ol plain- 1 
: tiff in error. | 

4466. Emile Werk v. John S. Bishop et al. Er- 
ror to the circuit court of Hamilton county. Dis- 
missed by consent of parties at costs ol plain- 
tiff in error. 

4566. James Jack-son y. James V. Seward et al. 
Error to the circuit court of Richland county. 
Dismissed by consent at costs of plaintiff in 
error. 

4712. Anna P. Trimble v. TheCity of Colum- 
bus et al. Error to the circuit court of Frank- 
lin county. Settled and dismissed at costs of 
defendants in error. 



4o22. George B. Cass v. BKtha C. Warden 
et al. Error to the circuit court of Putnam, 
county. 

ioZi. Thomas J. Maple v. John H. Kunneke. 
Error to the circuit court of Putnain county. 

4'>30. William Waller v. the PorUmouth 
National Bank. Error to the circuit court of 
Scioto o)unty. 

i');«. John Crow et al, v. John T. Kent et al. 
lirror to the circuit court of Harrison county. 

4o34 Ilcnry Trentniau v. The Board of Com- 
missioners, Allen comity, et al. Error to the 
circuit court of Allen county. 

An:V>. Hiola A. (asleret al. v. Eli/alieth H. 
Bowen. Error to the circuit court of Cuya- 
hoga county. 

4")i^6. Stei)hen K Dawson, treasurer, v. Wil- 
liam Morrison. Error to the mrcuit court of 
(*oshocton county. 

4">37. Thomas (Vrahani ct al. v. The Hoard 
of Commissioners, Holhies county, et al. 
Error to the circuit court ol Holmefs county. 
. 4')44. Andrew Campl>eH v. Katie Arn. 
Krror to the circuit court of lirown county. 

4'>4t». Mary G. Cahlwtll v. The City of Co- 
lumbus el el. Krror to the circuit court of 
Franklin county. 

4.V1O. The C , W. \: M. V. 11. U. Co. v. David 
Martin. Error to the circuit court of 
Medina county. 

4o*')2. Mary S. Black et al. y. William Hieatt 
et h1. Error to the circuit court of Hamilton 
county. 

Abiii. John <;. Howcr et al v. J. E. Williams. 
F^rror to the circuit court of Cuyahoga county. 

4654. Mark Kiclmrd.son v.* Robert H. Jenks 
etal. lirror to the circuit court of CuyahoRa 
county. 



The following causes on the general docket | ' 
have been dismissed for failure to file ])rinled j 
record : ' 

")120. TheT. &. O. C. Ky. Co. y. James W. 
Wickenden. F>ror to the circuit court of Lu- 
cas county. 

5213. John C. Oiven, receiver, etal. v. FVaiik 
McKinney. ICrror to the circuit court of Stark 
county. 

5214, Jacob P. Faucelt, receiver, et al. v. Frank 
McKinney. Error to the circuit court of Stark 
county. 

The following causes on the general docket 
have been dismissed for waiit of preparation : 

44ot). Orlando V'olkmore, admr., v. Alice Hon- 
deu et al. Error to the circuit court of Stark 
county. 

4485. Francis L. Hartman et al. v. Sanme! A. 
Hunter, treas. Krror to the circuit court of 
Lucas county. • 

4503. The Lawrence Furnace Co., v. Trustees 
of original surveyed township, 2, R. 18. F>ror 
to the circuit court of I«awreuce county. 

4515. Francis C. Russell v. LeanderO. Smith. 
Error to the circuit court of Meigs county. 

4521. .\dam Becker et al. v. The City of Co- 
lumbus. Error to the circuit court of Frank- 
lin county. 
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Subsoriptioiis and business communications should 
be sent, to the publishers. 
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One volume each year, beginning trith November. 



Ohio Decisions. 

The publiRhera of the Lvgal Nbwb publish annually 
three volumes, which contain the reported decistons 
of the courts of record of the state, under the title of 
Ohio Decisions. Advance sheets of these volumes for 
temporary use of subscribera are issued each week as 
supplements to the Lbcal Nbwb, without additional 
charge to subscriben to the volumes. 

Bound Volumes 

of Ohio Decisions subsequent to volume S, deliver ed 
express paid, to subsorifiers. 12.80 per volume. 

Supreme Court l^eports. 

The publishers of the Lboal Nbwb now have the 
contract for publishing the Supreme Court Reports of 
the state, and are enabled to attach advance sheets 
of these volumes to the Lboal Nbwb, as a second 
supplement, without charge. These sheets are only 
for temporary use and do not include indexes. 

New Subscriptions. 

New subscriptions can begin at any time, and back 
numbers of the part devoted to the Lboal Nbwb to 
the beginning of the subscription year wUl be supplied 
If desired ; but no advance sheets of the Ohio Decis- 
ions will be supplied back of the commencement of 
the current volume. 

VoL 1 of Ohio Decisions, Circuit Courta, began No- 
vember 28. 1805. 

Vol. 1 of Ohio Decisions, Lower Courts, began No- 
vember 2S. 1805. 

Bound Volumes. 

Bound copies of VoL 1, Vol. 2 and Vol. 8 of the Ohio 
Decisions can be had at 12.50 per volume, if bound in 
full sheep, or fB.85 per volume in half sheep. 

Bound volumes of Vol. 1. Oaio Lbqal Nbwb (Toledo 
Legal News) will be furnished at 82.00 per volume. 

Bound copies of Vols. 1, 2 or 8 of Ohio Decisions, or 
of the Lbgal Nbws will be sent in exchange for the 
advance sheets, at 81.00 per volume in full sheep or 75 
cents in half sheep. 



Entered at the Postolllce, Norwalk, Ohio, as second 
class matter. 



THE FOREMOST OHIO LAW PAPBfi. 

The growth of this paper during 
1896 h€M been so marked that we con- 
fidentip assert that it now has a greater 
eireuiaiion than any other Ohio law 
paper. It also eofttains so n^uch more 
legiUniaUer that we are justifittd in 
claiming it to be the leading paper in 
Us el€iss. 



COMMENDATIONS. 

The following selections give the pith of 
some of the many commendatory letters we 
have received from time to time. Want of 
space prevents our giving all the letters, and ' 
we submit these few as specimens of the 
whole. 

A well known lawyer in northern Ohio 
writes : 

'* The Ohio Legal News, I believe is the best 
legal paper ever published in Ohio." 

Another says : 

*'I have been a subscriber to all the other 
Ohio law papers published within' the last 
thirty-five years, and am frank to say that yonrB 
is ahead of any one of them." 

A leading member of the Cincinnati bar 
says: 

** You have made hustling times with your 
competitor, and although yo\i have made him 
improve his paper considera'^ly, it is yet far 
behind yours." 

An attorney of prominence at Columbus 
says: 

" I learn that your journal is regarded by the 
legal profession as the leading one, and as I 
desire to keep up with the procession, so I 
send you my subscription." 

A distinguished attorney in central Ohio 
writes: 

" Allow me to congratulate you on the' ex- 
cellency of the Ohio Legal News. I consider 
it the best law journal in existence to-day." 

A well known ex-judge, upon return to pi*ac- 
tice wrote : 

** I have become in the habit of relying upon 
your Legal News to keep myself posted in the 
matter of current decisions, and items of news, 
while upon the bench, and I should be un4ble 
while in the practice to go ahead with proper 
assurance, if I did not subscribe for the News." 

A retiring circuit court judge wrote us : 

" You have not only set the pace for com- 
petitors, but made it so rapid that they do not 
appear to be in the race. I am unable to see 
how a lawyer can be without your paper." 

Another member of the bench says : 

" Containing as it does so many of the cur- 
rent decisions of interest not published else- 
where, it seems impossible that a lawyer who 
aims at success can permit himself to go with- 
out it." 

Another writes : 

'* I likeyour plan of publishing the dicision . 
It will be a good thing to furnish the profession 
with the bound volumes as rapidly as com- 
pleted. I like also the good fat volumes you 
are publishing." 
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Judge Joseph M. Woods, of Athens, has been 
appointed by Governor Bushnell to fill the 
vacancy on the common pleas bench in the 
third subdivision of the seventh judicial dis- 
trict, caused by the death of Judjare De Sleigner 
recently. Judge Woods is the judge elect at 
the recent election. 



> John D. Gallagher, a prominent attorney of 
Cincinnati, died at his home in that city last 
week, Tuesday. He was a well read and pains- 
t;aking attorney who threw his whole strength 
into his work, finally bringing on nervous dis- 
orders which terminated in his death. He 
served for one term as Assistant City Solicitor, 
and at the lime of his death was a member 
of the law partnership of Coppock and Galla- 
gher. 



The noted libel case of Tyndale Palmer, of 
New York, against the Youngstowu Telegram^ 
was decided in the common pleas court of 
Mahoning county, last week, and the plaintiff 
was awarded damages in the sum of $1,350. 
The action grew out of the publication of an 
article in which Palmer was charged with dis- 
honest dealings in certain business enterprises 
in Brazil, and is one of about 250 cases insti- 
tuted by Mr. Palmer, against various tiews- 
papers in this country, and should Mr. Palmer 
be as successful in the remaining 249 cases as 
he was in the first one, he will have a sufficient 
sum on hand to build up his good character 
which had thus been trampled upon regardless 
of consequences. 



The constitutionality of the Garneld law is 
liable to be called into question and there is 
'some doubt in the minds of lawyers as to 
whether it will stand the test of the courts. A 
case is likely to be brought from Vinton 
county where it is understood the ilefeated 
democratic ]lt>minees will bring an action on 
the ground that their republican rivals over- 
stepped the provisions of the law in the spend- 
ing of 'money. While this would not of itself 
be a direct proceeding against the constitu- 
tionality of the law, yet the latter would be 
called into question and passed upon. The 
law is one carefully prepared and eminently 
fair in its provisions, but it is claimed, how- 
ever, that discrepancies occur whicli are of a 
nature wh-ch could not be avoided and yet 
which, if put under the eye of tbecou.t might 
throw the law out 



In the case of Gefiiile, Admr., v. The Cin- 
cinnaii SL Ry, Co., decided by the superior 
court of Cincinnati in general term. Judge 
Smith delivering the opinion. Heid, that 
where, in an action to recover damages for 
wrongfully causing death by negligence and 
the jury return a verdict . for plaintiff, neces- 
sarily finding that the death resulted from the 
negligence of the defendant, and that the 
plaintiff was free from contributory negli- 
gence a reviewing court will not consider as- 
signments of error based upon the . -^lusion 
of testimony offered by the plaintiff teiixiing 
to show negligence upon the part of the de- 
fendant. Such error, even if fquud to exist, 
would not be prejudicial to the party com- 
plaining, and further that an action for dam- 
ages to recover for wrongfully causing death 
is an action for injury to the person and there- 
fore by reason of ^ the provisions of section 
5306, Revised Statutes, a court has no power 
to give a new trial on the ground of the 
small n ess of the damages. 



The United States supreme court has just 
rendered an opinion of great importance in 
confirming the judgment of $5,000 secured by 
Miss Harriet Monroe, of Chicago against the 
New York World. This decision should act 
as a lesson in honesty to someof the dishonest 
newspapers of the country. 

It will be remembered that Miss Monroe was 
selectevl to write the ode upon the World's Co- 
lumbian Exposition, and after the ode had been 
composed by her it was put in type and proof 
slips were sent to the newspapers of the coun- 
try, which was done as a matter of courtesy, to 
be published by such newspapers after its 
reading by the author. The IVorld violated 
the conditions regarding the publication of the 
ode, printing it not only before it had been 
read, but in a condensed form which changed 
its meaning and destroyed the beauty of its 
composition. Miss Monroe sued for $5,000, and 
after a long and tedious fight she has won, and 
her rights have been vindicated. It is a com- 
mon practice with a great tnany unscrupulous 
newspapers to secure and print public docu- 
ments and speeches in advance of their deliv- 
ery, but this can never be done without- violat- 
ing the terms of an agreement or a resort to 
dishonest metliods of some kind, and the judg 
men t against the Worid will be a punishment 
for its dishonesty and its violation of the cour- 
tesy of the World's Fair committee, which sent 
the proof sheets to the newspapers throughout 
the country. 
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In the case of Crane- <Sf Co. v. Standard Life 
6f Accident Ins, Co.^ decided by the supierior 
court of Cincinnati in general term. Judge 
Hunt in delivering his opinion, held^ that the 
word "immediate," when used in reference to 
the notice in writing to be given of an acci- 
dent, injury or claim under a policy of insur- 
ance, means within a reasonable time consider- 
ing the circumstances of each case, and ordi. 
narily the question is one to De determined by 
the jury under proper instructions from the 
court. 



BREVITT OF JDOICIAL OPIlflOlfS. 

The brevity of old law reports is praised 
by an English law lecturer, who laments the 
tedious length of many, modern cases. But 
the ••London Law journal" contends that 
the charge of verbosity against the En}?lish 
judges of to-day is not justly made except 
against those of the chancery division and 
one or two others. In this country we have 
all kinds. A few judges write so briefly 
that they sometimes omit mention of impor- 
tant facts. But there are very few of this 
kind. More judges are great sinners against 
brevity. But the majority of our judges usu- 
ally keep from either extreme. The cases are 
indeed rare in which the whole situation, both 
as to facts and the contentious, does not clear- 
ly appear in the opinion of the court Con- 
stant use and examination of a multitude of 
opinions from all the jurisdictions in this 
country will impress one with the very high 
average of the judicial opinions, at least in the 
matter of clearly presenting the question in- 
volved. Their average length may be some- 
what too great, but it is not greatly excessive. 

The greatest criticism that can be made 
upon the length of opinions handed down by 
our courts should be aimed at the needless 
inclusion of unimportant matters. Pew law- 
yers if any, will criticise a judge for the 
length of his discussion of law questions, at 
least when it includes a review and analysis 
of the legal authorities thereon. But lawyers 
may well complain when their burden of ex- 
pense for law reports is needlessly enlarged 
by swelling volumes with worthless matter. 
That detailed statements of facts are worth- 
less to the profession, except so far as tliey 
need to be stated to make the law questions 
clear, is hardly to be disputed. Yet now and 
then opinions are found which for page after 
page repeat all the verbosity of the pleadings 
and the testimony. In some cases, doubtless, 



the judge goes into these matters with unnec- 
essary particularity in order to show that he 
has done full justice to the parties on the 
facts of the case. But has a judge any right 
to inflict this rubbish on all who have to buy 
his reports without any other reason than the 
satisfaction of the parties to that case ? Is it 
not an absurdity and a wrong to print as a 
part of the opinion 'of the court the whole un- 
digested record sent up on appeal ? Yet this 
or something very like it is sometimes done. 
In the reports of a very few states it is hard- 
ly an exception. The effect is to becloud what 
there may be otherwise of excellence in the 
opinion and to create a presumption against 
the intellectual quality of the writer. Yet 
sometimes sucb opinions are written by very 
able men whose ability is in other ways in- 
contestably demonstrated by these same opin- 
ions, if tliey would stop to consider more 
carefully the question^ what they ought to in- 
clude in their opinions, the result would be 
goo<l. — Case and ComtHent, 



SPECIAL ASSESSMENTS FOR STREET IM- 
PROVEMBNTS IN OHIO. 

Special assessments levied for the purpose of 
defraying the expenses of street improvements 
are authorized by statutes. 

Sections 2263 and 22(*>4, as < amended, state 
what improvements may now be made and 
paid for by special assessments. Section 2263 
reads aa follows : 

*' When the corporation appropriates or other- 
wise acquires lots or lands for the purpose of 
laying off, opening, extending, straightening or 
widening a street, alley or other public high- 
way, or is possessed of property which it de- 
sires to improve for street purposes, the coun- 
cil may assess the cost and expenses of such 
appropriation or acquisition, and of the im- 
provement, or of either, or of any part of 
either, upon the general tax li&t, in which case 
the same shall be assessed upon all the taxable 
real and personal property in the corpora- 
tion." 

This section of the Revised Statutes of Ohio 
was enacted April 13, 1888, and can be found 
in the 85th volume of Ohio Laws, beginning 
on page 229 thereof. 

Section 2264 of the Revised Statutes of Ohio,, 
as amended May 21, 18H states also how the 
cost of the improvements which it permits 
shall be assessed, when said cost is to be paid 
by special assessments. The parts ^f said sec- 
tion relating thereto are as follows : 
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•< In the cases provided for in the last sec- 
tion, and in all cases where an improvement of 
any kind is made, except in cities of the second 
grade of the first class, of an existing street, 
alley or other public highway, the council may 
' decline to assess the costs and expenses in the 
last section mentioned, or any part thereof, or 
the costs and expenses, or any part thereof, of 
such improvement, except as hereinafter men- 
tioned, on the general tax list, in which event 
such costs and expenses, or any part thereof 
which may not be so assessed on the general 
tax list, shall be assessed by the council on the 
abutting and such adjacent and contiguous 
or other benefited lots and lands in the corpo- 
ration, either in proportion to the benefit 
which may result from the improvement, or 
according to the value of the property as- 
sessed or by the foot front of the property 
bounding and abutting . upon the improve- 
ment, as the council by ordinance, setting forth 
specifically the lots and lands to be assessed, 
may determine before the improvement is 
made, and in the manner and subject to the 
restriction herein contained. * * * " 

Said section, as amended, is found in volume 
91 of Ohio Laws, beginning on page 422. Said 
section, it will be seen, excepts cities of the 
second grade of the first class, namely, Cleve- 
land. 

Section 2264a of the Revised Statutes of 
Ohio, as amended April 21,. 1800, and found 
in volume 92 of Ohio Laws, beginning 
on page 270 thereof, contains similar 
provisions for Cleveland and other cor- 
porations in Cuyahoga county. It is 
the purpose of this pajler to outline the 
decisions bearing upon the provisions of the 
sections before stated. 

The investigation will be limited to the con- 
sideration of the constitutionality of special 
assessments, and the manner of levying the 
same. 

First Is the levying of special assessments 
unconstitutjonal ? 

This involves the determination of four 
questions : 

What is the nature of special assessments ? 

Prom what source is the power to levy the 
same derived ? 

Does the levying the same contravene sec- 
tion 19 of article 1, of the constitution ? 

Does it contravene section 2 of article 12, of 
the constitution ? 

The nature of special assessments. 

Special assessments are a species of taxation. 



They are to be distinguished from eminent 
domain, and from taxation proper. 

The case of Bonsailv. The 'iown of Lebanon^ 
19 Ohio, 418, has been cited, approved and fol- 
lowed by a large number of later cases, and 
has never been reversed. 

The question raised, was whether a special 
assessment for the cost of paving and curbing 
a si Je walk constructed by the town, after the 
property owner failed to do the same, having 
been properly notified to do so, could be col- 
lected. It was claimed that the same was a 
special or disseminating tax. Held, that it 
was not a special tax, but a tax upon an indi- 
vidual who failed to perform a general duty ; 
that it was a sentence upon him. 

Scovifi V. City of Cleveland and others^ 1 O. 
S., 126, cites and approves Bonsall v. Lebanon, 
supra ^ and itself has been frequently approved 
and followed. 

The opinion was delivered by Judge Ranney, 
and discusses the question of special assess- 
ments. He therein distinguishes between em- 
inent domain and taxation, defining each. He 
says, p. 135 : " The right of eminent domain 
and the riglit of taxation, both alike involve 
the right to tax private property, and in both 
compensation is made or is supposed to be 
made. In the first case it must be made in 
money by the positive requirements of the 
section first recited, and if this assessment 
falls under that division it cannot l)e sustained. 
In the case of taxation, the tax payer is sup- 
posed to receive his just compensation in the 
protection which goveninient affords to his 
life, lil>erty and property, and in the increase 
of the value of his possessions by the use to 
which the .government applies the money 
raised by the tax." 

He quotes the language of Mr. Justice Rug- 
gles, in the case of The People v. Mayor ^ etc. 
of Brooklyn, 4 Cotpstock, 422, as follows : 

TAXATION. 

"Taxation exacts money or services from in- 
dividuals, as and for their resp?ctive shares of 
contrilmtion to any public burthen." 

••Taxation operates upon a community or 
upon a class of persons in a community, and 
by some rule of apportionment." 

EMINENT DOMAIN. 

"Private property taken for public use by 
right of eminent domain, is taken not as the 
owner's share of contribution to a public bur- 
then, but as so much beyond his share." 

* Special compensation is therefore to be 
made in the latter case, because the govern- 
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aient is a debtor for the property so taken ; 
but not in the former, because the payment of 
taxes creates no obligation to repay, otherwise, 
than in the proper application of the tax.** 

*'The exercise of the right of eminent do- 
main operates upon an individual, and without 
reference to the amount, or value exacted from 
by any other individual or class of individ- 
uals." 

Judge Rauney further says: "The assess- 
ment belongs to the taxing power,'* p. 130. 

The case of Hill v. Higdon, 6 O. S , 243, 
fully discusses the constitutionality of special 
assessments under our present constitution, is 
one of the leading cases on this subject, is 
authoritative, and generally followed. 

Judge Ranney delivered the opinion, cites 
and approves Bonsall v. Lebanon and Scovill 
V. City of Cleveland^ supra^ and distinguishes 
between taxes in general and assessments. 
His language is as follows : 

"The popular as well as legal signification 
of this term** (meaning assessment) "had 
!ilways indicated those special and local impo- 
sitions upon property in the immediate vicin- 
ity of an improved street, which were neces- 
sary to pay for the improvement, and laid with 
reference to the special benefit which such 
property derived from the expenditure of the 
money. They had always differed widely 
from the ordinary levies made for the purposes 
of general revenue,*' p. 247, and again on p. 
248. "That where taxation is spoken of in 
the 2d section of the 12th article, reference is 
made to the general burdens imposed for the 
purpose of supporting the government and 
the revenue raised expended for the equal 
benefit of the public at large \ while the power 
of assessment referred to in the 6th s^tion of 
the 13th article, although resting upon the 
taxing power, was intended to describe a dis- 
tinct and well known mode of layin|^ a local 
burden upon particular property, with refer- 
ence to the peculiar and special benefit de- 
rived to such property from the expenditure 
of the money." 

He also shows where section 6, article 13, of 
our present constitution was obtained. 

**The language of this section furnishes 
very strong evidence that the convention care- 
fully discriminated between taxation and as- 
sessment; and regarded them as distinct 
modes of raising money for different purposes, 
and upon diffierent principles; from the fact 
that both terms are employed and both are 
required to be restricted when used by cities 
and villages. The origin and history of the 



section lead to the same conclusion. It is al- 
most a literal copy of the 9th section of the 
8th article of the constitution of the state of 
New York," p. 248. Reeves v. Wood Co.. 8 O. 
S., 333, is to the same effect 

See also Ernst v. Kunkle, 6 O. S., 620 ; Nor- 
thern Indiana Railroad Co. v. Connelly^ 10 O. 
S.t 1>9; Creighton v. Scott ^ 14 O. S.. 438; and 
Gist V. Cincinnati, 26 O- S., 275. See also 
Lifna v. Cemetery Association, 42 O. S., 128, 
which cites and follows //ill v. //igdon, supra. 

Prom what source is the power to levy spe- 
cial assessments derived ? 

The power to authorize assessments for tne 
improvement of streets by cities and villages, 
is included within the general grant by the 
constitution ot legislative power to the gen- 
eral assembly, that is, is authorized by article 
2, section 1, of our present constitution, and is 
not derived from article 13, section 6. 

**The latter does not contain nor is it in- 
tended to express any grant of the power of 
assessment It merely mentions the power of 
assessment as an existing power and does this 
simply in a mandate, upon the legislature to 
restrict its exercise, and provide against its 
abuse by cities and villages." 

Reeves v. IVood Co., 8 O. S., 333, see p. 839, 
see also //ill v. //igdon, supra, and other Ohio 
state cases before cited. 

Does the levying of assessments contravene 
section 19, of article 1, of the constitution? 

Section 19, of article 1, of the •constitution of 
1851, provides for the inviolability of private 
propert3'; that private property cannot be 
taken by the public unless compensation 
therefor shall be first made in money. Article 
8, section 4, of our first constitution, that of 
1802, is to the same effect 

Bonsall v. State and Scovill v. City of Cleve- 
land, supra, decide that levying assessments is 
not forbidden by article 8, section 4, of the 
constitution of 1802; and //ill v. //igdon, and 
Reeves v. Wood Co., supra, that it is not 
prevented by article 1, section 19, of 
the constitution of 1851, for the reason 
that assessments are a species of taxa- 
tion, belong to the taxing power of the legisla- 
ture, and therefore are not within the purview 
of that part of the constitution which forbids 
the taking of private property for public pur- 
poses, and do not belong to the eminent domain 
power of the leg^islature. 

Does the levying of assessments contravene 
sections 2, of article 12, of our constitution ? 
Section 2, of article 12 of the constitution pro-' 
vides for taxation by uniform rule. 
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Hill V. Higdon and Reeves v," Wood Co,y 
supra^ decide that levying assessiinents ,is not 
in (Contravention of article 12, section % of the 
constitution of 1851, for the reason that assess- 
ments, while of the nature oftaxes, and author- 
ized by the power given to the legislature to 
levy taxes, are distinguished from taxation 
proper, a distinction which is recognized by 
section 6, of article 13, of the constitution, 
which provides for the restriction of the legis- 
lative power of taxation^ assessment^ etc. 

See also Ernst v. Kunkle; Northern Indiana 
Railroad Co. v. Connely ; Creighton v. Scott, 
and Gest v. Cincinnati, supra. 

Second. The manner of levying assess- 
ments. 

There are three ways of making the assess- 
ment permitted, any one* of which may be fol- 
lowed. Upon the abutting and such adjacent 
and contiguous or other lots and lands as are 
benefited, according to the value of the prop- 
erty assessed ; or, 

Upon the property bounding and abutting 
upon the improvement, according to the foot 
front; or, 

Upon the abutting and such adjacent and 
contiguous or other lots and lands as are bene- 
fited, in proportion to the benefits which iniay 
result from the improvement 

The following questions under this head will 
be considered : 

What is the reason for the theory upon which 
assessments are levied ? 

What are the essentials of assessments ? 

Upon what property may they be laid ? 

What are the rules for levying the same ? 

The reason for paying for improvements by 
special assessment is that because of the im- 
provement certain property has been specially 
benefited, and therefore, that property which 
has been so specially benefited should pay for 
the same. 

Scovilly. Cleveland, supra, p. 132. 

Judge Ranney says : 

"The tax is upon land alone, and is imposed 
upon the principle of charging each particular 
tract with its just proportion, according to the 
benefit specially accruing to it from the im- 
provement. The owner is not taxf d because 
of its general convenience, but because his land 
is specially enhanced in value." 

Hiil V. Higdon, supra, p. 247. 

Judge Ranney says : 

"The popular as well as legal signification of 
this term had always indicated those special 
and local impositions upon property in the 



immediate vicinity of ai* improved street 
which were necessary to pay for the 
improvement, and laid with reference to the 
special benefit which such property derived 
from the expenditure of the money." 

Reeves v. Treasurer of Wood county, supra, 
p. 338. Judge hrinkerhoff adopts the language 
of Judge Ranney, above given. 

Northern Indiana R, R, Co. v. Connely, su- 
pt a, p. 165, Judge Peck says : 

"Assessments, as distinguished from general 
taxation, rest solely upon the idea of equiva-' 
lents, a compensation proportioned to the 
special benefits derived from the improve^ 
ment." 

Douglass V. City of Cincinnati, 29 O. S.. 1«5 
Judge White, p. 167. says: 

"The theory on which assessments are author- 
ized is the presumed benefit resulting to the 
property from the improvement," 

Meissnery- Toledo, 31 O. S., 387. judge Mc- 
Ilvaine on p. 393, says : 

"We find the scheme developed in the 
code to be in fact what all systems of special 
assessments must be in theory, namely, an im- 
position of public burdens arising from local 
improvements upon the property specially ben- 
efited by the improvements in proportion to 
the benefits resulting to the property." 

Chamberlain v. ClevelandM O. S.,551, Judge 
Gilmore, on p. 561 , says : 

"The right of a municipal corporation to as- 
sess private property to pay for a local public 
improvement is not founded on necessity but 
on a principle of justice, by which the public 
may take from an individual whose lands, ow- 
ing to their proximity to it, are specially bene- 
fited by the improvement . . . ." 

Lima v. Cemetery Association, 42 O. S., 128, 
Judge Okey, on p. 130, adopts the language of 
Judge Ranney in Hill v. Higdon, supra. 

See also Raymond v. Cleveland, 42 O. S., 522, 

What are the essentials of assessments ? 

The property assessed must be benefited. 

This follows from the reason for special as- 
sessments. 

See cases thereunder cited. 

But the fact that one or more of the tracts 
assessed has not been benefited by the im- 
provement does not invalidate the assessment 

Northern Indiana R. R. Co. v. Connelly, 10 
O. S., 159, supra. Judge Peck, pp. 165 and 166, 
says: 

"It is quite true that the right to impose 
such special taxes, is based upon a presumed 
equivalent; but it by no means follows that 
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there must be in fact such full equivalent in 
, every instance, or that iis absence will rnider 
(he assesstnent invalid. . . . . It is mani- 
fest that the actual benefits resultiug from the 
improvement, may be as various almost as the 
number of the owners and the uses to which 
the property may be applied. No general rule, 
therefore, could be laid down which would do 
equal and exact justice to all. The legislature 
have not attempted so vain a thing, but have 
prescribed two (now three) "different modes 
in which the assessment may be made, and left 
the city authorities free to adopt either. The 
mode adopted by the council becomes the stat- 
utory equivalent for the benefits con. erred, al- 
tliough in fact the burden imposed may greatly 
preponderate. In such case, if no fraud inter- 
vene, and the assessment does not substan 
tially exhaust the owner's interest in the land, 
his remedy would seem to be, to procure, by a 
timely ap]>eal to the city authorities, a reduc- 
tion of the s])ecial assessment and its imposi- 
tion, in whole or in part, upon the public at 
large." 

Crei^hio>t\. Stall, 14 O S., 438, follows In- 
diana A\ A*, v. Connelly, supra. 

Tiiere must be a taxing district in order to 
levy a special assssment. 

Raymond v. C lei' el and, 42 O. S , 522. This 
was a case construing the statutes governing 
local assessments before amended so as to ne- 
cessitate the designation of the specific prop- 
erty to be assessed, as is now required. This 
designation creates the taxing district. 

Judge Okey, pp. 527 and 528, says: "No 
doubt a taxmg district is essential to a valid 
as.<^ssment. Cooley's Taxation, 170. But 
when regard is ha<l to the true definition of 
an assessment for street purposes,, namely : 
*( quoting Judge Ranney's definition in Hill v. 
Iltgdon, supra Y; to the language of the stat- 
ute already quoted, granting the power to as- 
sess, and confining it to ' lots and lands that 
are contiguous and adjacent ' and ' those that 
abut upon' the improvement; we have no 
doubt that the statu tor>' provisions quoted are 
in harmony with the constitution. To be sure, 
they are liable to great abuse, and the legisla- 
ture, in view of that fact, has changed the law, 
so that now the specific property to be assessed 
must be designated before the improvement is 
made. Rev. vSt., ij 2264.' " 

Upon what property may it be imposed ? 

It may be assessed upon land appropriated 
by a railroad company lor its track through a 
city and crossing the improved street at right 
angles, even though the track was constructed 



after the work had been completed. Northern 
Indiana R. R. Co. v. Cofinelly. supra. 

It tnay be assessed as has been seen upon 
bounding and abutting property 

What is bounding and abutting property 
within the meaning of the statutes authorizing 

assessments ? 

When part of a street is improved, bounding 
and abutting property, means only the prop- 
erty bounding upon the part improved, not 
upon any other part of that street, and a part 
of a street can be improved without improving 
the remainder of the street ; but the property 
abutting on the part not improved, can not be 
assessed unless the assessment is made accord- 
ing to benefits, when it is assessed as adjacent 
and contiguous, not as bounding and abutting 
property. Scovitl v. Cleveland, supra. 

Judge Ranney, p. 133, says : " If the council 
have power under the general words, * any 
street,' etc., in the first clause of the section to 
improve a part of a street, as ap|)ears to be con- 
ceded, it seems to us clear that the words in 
the next clause, * grounds bounding and abut- 
ting on such street,' confine the assessment tp 
ground on the part of the street improved. If 
part onl, <'an be lawfully improved, that part 
only can be lawfully taxed ; and this, we are 
satisfied, is the true meaning of the law." 

Northern Indiana R, R. Co, v. Cofmelly^ 
supra, Judge Peck, pp. 163, 164, quotes and 
adopts the language of Judge Ranney, supra, 

Creighton v. Scott, supra. Judge White pp. 
411, 442, quotes and adopts the same language. 

Cincinnati v. Batsche el at, 52 O. S., 324. 

"The assessment will be held valid and bind- 
ing only as to such lots and lands as bound 
and abut on the improvement." Second sec- 
tion of syllabus, ib. 

"The improvement within the statutory 
meaning, has reference to the specific thing of 
definite location, which is done or added to 
the street whereby it is improved. The term 
is not to be applied indiscriminately to any 
part of the street because it may have been 
improved in the sense of having been benefited 
by a change or addition made elsewhere on 
the street" Thi-d section of syllabus, ib. 

" Where a strip of gfound from one side of 
a street, is appropriated for the purpose of 
widening .^uch street, the lots and lands front- 
ing on the Opposite side of the street at the 
part widened, will be held to abut on the im- 
provement, although the street may intervene 
between the abutting lots and lands and the 
strip of ground appropriated." Section 4 of 
syllabus, ib. 
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Dougiass V. City of Cincinnati^ 165, Judge 
White pp. 167 and 168 says: ••What consti- 
tutes abutting property is to be determined by 
the situation of the property at the time of 
the passage of the ordinance directing the im- 
provement and prescribing the mode in which 
it is to be paid for." 

Barney v. City of Daxton, 1 0. D., 540. 

See to the same effect, Citicinnati v. Season- 
good, 46 O. S., 296. 

*' Bound is synonymous with limit or border. 
Abut means the same iss bound — that is, to 
terminate or border ; to be contiguous ; to 
meet" 

Lots and lands, adjacent and contiguous, 
may be assessed. 

What are contiguous and adjacent lots .and 
lands. 

Meissner v. ToUdo, 31 C. S., 3M7. 

Judge Mcllvaiue pp. 395 and 396 says : 

" That they are other than abutting lots and 
lands is perfectly clear from the context. The 
meanings of these words, 'especially adjacent* 
cannot be limited by any absolute or fixed 
measurement, but, in each case, must be de- 
termined by the circumstances; yet, for all 
practical purposes they may be said to em- 
brace lots and lands *near to* the improve- 
ment." 

"An incorporated cemetery association is not 
relieved from an assessment for a street im- 
provement by a statutory provision exempting 
its land from taxation, such exemption being 
regarded as confined to taxes as distinguished 
from local assessments." 

Third section syllabus of Lima v. Cemetery 
Association 42 O. S., 128. 

School property is not liable to assessment 
for a street improvement 

Ctty of Toledo v. Board of Education, 48 O. 
S.. 83. 

What rules govern the levying of special or 
local assessments ? 

The rules applicable to all the modes of as- 
sessment will first be stated. 

Second, when the assessment is made accord- 
ing to benefits. 

Third, when the assessment is made by the 
foot front or according to value of the property 
assessed. 

A municipal.corporation having through its 
proper boards and officers, passed a resolution 
and ordinance to improve a street, in its as- 
sessment of the cost and expense of the iori- 
provement, it should be governed by- the law 
in force at tfaie time of the passage of its im- 
provement ordinance, with respect to the 



manner of assessment and the rights and lia- 
bilities of the owners of the property assessed. 

Cincinnati v. Seasongood, 4S O. S., 296. 

The value of the lot or land with the im- 
provements, as assessed for taxation, is to be 
taken in determining the limit to which it may 
be assessed for the improvement of a street 

Findlay v. Frey, 51 O. S. 390. 

Second, when the assessment is made ac- 
cording to benefits, **to enable a municipal 
corporation to pay for a local public improve- 
ment it may, by assessment, take from an in- 
dividual whose lands are subject to assess- 
ment and Sff^cially benefited by the improve- 
ment, such a portion of the costs thereof as is 
the equivalent, but not in excess of the special 
benefits conferred thereby." 

" The whole amount of the assessment must 
be apportioned amongst the several lots and 
parcels of land specially benefited, in the pro- 
portion that the special benefit to each lot or 
parcel bears to the whole special benefits con- 
ferred by the improvements." First and 
second syllabus of Chamberlain v. City of 
Cleveland^ O.S.,b6i. 

Third, when the assessment is made by the 
foot front or according to value 6f the property 
assessed. 

The assessment must be uniform. 

Northern Indiana R. R, Co. v. Connelly, 10 
O. S. 169 supra. Judge Peck, p. 165, says : 

" The rule of apportionment, whether by the 
front foot or a percentage upon the assessed 
valuatio 1, must be uniform, affecting all the 
owners and all the property abutting on the 
street alike. One rule cannot be applied to one 
owner and a different rule to another owner." 

Creighton v. Scott, 14 O. S., 431 supra. Judge 
White, p. 440, says : 

" The law prescribes the rule of uniformity 
for the imposition of the charge, as well as the* 
extent of its operation." 

See to same effect, f eager v. Br ice, 36 O. S. 
164. 

But where a street is of different widths, it 
may, in a proceeding to improve it, be divided 
into as many sections as there are different 
widths ; and the property on each section as- 
sessed for the cost of the same. 

See Findlay v. Frey, 51 O. S., 390, 3d section 
of the syllabus. 

CORNER tors. 

*' In assessing the cost of a street improve- 
ment on abutting property by the front foot, 
regard must be had to what is the real front of 
the property. This is a question of fiRCt, to be 
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determined by the manner in which it was laid 
ont, or in which it has been built upon, and 
naed and occupied by the owner.'* 

'* If alot abuts lengthwise on the improve- 
ment, but fronts breadthwise on another 
street and not on the improvement, the lot 
should be deemed as fronting breadthwise on 
the improvement, and be assessed for the 
number of feet on the improvement that it 
would have in such case, and no more.*' 

Haviland v. ColumbuSy 60 O. S., 471. 

Shbrman Grangbr. 
Zanesville, O. Nov. 13, '96. 



8UPRXMX COURT PfiOCHDIllGS. 

Columbus, C, November 17, 1896, 



General Docket. 

3552. Emma C^ Thornton v. A. Stanley et 
al. Error to the circuit court of Hamilton 
county. 

MlNSHAIX, J. 

Where a testator bequeathed all the net in- 
come of his estate to a trustee in trust for the 
education and support of a certain person for 
life, without other limitation : Held, that the 
bequest so made is an absolute one, and is sub- 
ject to the claim of creditors. 

Judgment affirmed. 

4121. William T. Hale v. The State. Error 
to the circuit court of Jackson county. 
Sbauck, J. 

1. The general assembly is without authority 
to abridg;e the power of a court created by the 
constitution to punish contempts summarily, 
such power being inherent and necessarily to 
the exercise of judicial functions; and sec- 
tions 0906 and 6907, Revised Statutes, will not 
be so construed as to impute to the general 
assembly an intention to abridge such power. 

2. Removing a witness from the county of 
his residence where he was under subpoena to 
attend upon the trial of a cause pending, with 
the purpose and effect of preventing his ap- 
pearance ujpon the day of trial, being a wrong- 
tul act which obstructs the administration of 
justice,, is a contempt of court Baldwin v. 
The SUte. 11 Ohio St., 681, overruled. 

Judgment affirmed. 
BClNSHAX^L, J. dissenU. 

4764. The Cincinnati, Hamilton & Dairton 
R. R. Co V. The Village of Bowling Green. 
Error to the (;jrcuit court of Wood county. 
Bradbury, J. 

1. Where a railroad company is operating a 
railroad, the track of which extends within the 
limits of any incorporated city or village in 
this state, such city or village is authorized by 
section 2494 Revised SUtutes, to require such 
railroad company to light that part of its track 
which lies within the corporate limits, although 
the company so operating such railroad is 
neither the owner nor the lessee thereof. 



2. The city or village has authority in such 
case to prescribe the kind of light Uiat shall 
be employed for that purpose. 

3. Where in such case an electric light plant 
is in operation within such city or villa^, 
lighting its streets and furnishing light to its 
inhabitants, an ordinance is not unreasonable 
because it requires a railroad com{>any to use 
in li^htiu^ its track the particular kind of lamp 
and illuminating material, in use for lighting 
the streets of such city or village. 

4. An ordinance prescribing that "the num- 
ber of hours that said electric lights shall be 
required to be lighted during each period of 
twenty-four hours shall be the same as the said 
council does now, or may hereafter, reouire 
for electric lamps within the limits of said vil- 
lage for lighting streets, shall be^lighted," is 
sufficientlv definite to advise the railroad com* 
pany of what it is required to do. 

5. An electric light company, owning an 
electric plant, and engaged in furnishing light 
to the inhabitants of a city or village, and in 
lighting the streets thereof, has so far devoted 
its property to a public use, that it is bound to 
furnish light within such city or village im- 
partially to all applicants at a reasonable price. 

Judgment affirmed. 

4865. The Toledo Commercial Company v. 
The Glen Manufacturing Company. Error to 
the circuit court of Lucas county. 
Spear, J. 

The act of May, 19, 1894 (91 Ohio Laws, 
35'S-6), which provides 'that no foreign stock 
corporation, other than a banking and insur- 
ance corporation, shall do business in this 
state without first having procured from the 
secretary of state a certificate that it has com- 
plied with all the requirements of law to au- 
thorize it to do business in the state,** etc, and 
that no such ** corporation doing business in 
this state without such certificate, shall main- 
tain any action in this state upon any contract 
made by it in this state until it shall have pro- 
cured such certificate," etc., does not apply to 
a foreign corporation whose business within 
the state consists merely of selling through 
traveling agents, and delivering goods manu- 
factured outside of the state. 

Judgment affirmed. 

5268. The State of Ohio ex rel. Warner M. 
Bateman et al. v. August H. Bode et al. 

In mandamus. 
BURKlvT, J. 

The act of Aprn 17, 1896, 92 0. L.. 186. wbicfc 

J prohibits the name of any candidate for office 
rom being placed upon the official ballot more 
than once, is a valid law. 
Writ refused. 

4380. The Wheeling, Lake Erie & Htts- 
bure Coal Company v. The First National 
Bank of Smithfield. Error to the circuit court 
of Jefferson county. 
WlI«LIAMS, C, J. 

1. Statutory provisions prescribing the or- 
der to be observed by an officer in subjecting 
the debtor's property to sale on a writ of execu- 
tion, are directory in their nature and for the 
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benefit of the debtor^ who may waive strict 
compliance there¥rith» and anch waiver will be 
presumed nnless he assert his right by a di- 
rect proceeding to set aside the action of the 
officer. 

2. As against subsequent purcnaaers and 
creditors, it is not essential to the validity of a 
levy of an execution on land, that the debtor 
be without chattel property on which to levy; 
nos will the levy be rendered invalid or inef- 
fectual to create a lien, by the omission of the 
officer to indorse on the 4vrit, no goods. 

3. A valid levy of a foreign execution on land 
of the debtor has then the effect of extending 
the lien of the judgement to the land seized ; 
and the lien is not limited in duration to the 
time the writ has to run, but may be preserved 
and continued in force, as lonf^ as the judg- 
ment remains unsatisfied and IS not allowed 
to become dormant, in like manner that the 
lien of the judgment on land in the county 
where rendered, may be. • 

4. Return of the writ by direction of the 
creditor, without a sale of the property, is not 
a discharge of the lien. 

5. The entries on the foreign execution docket 
which the sheriff is required to make, of the 
date and amount of the judgment, with a copy 
of the levy, and description of the laud, are 
constructive notice of the lien, binding^ upon 
subsequent purchasers and creditors, whtle the 
lien remains in force. 

Judgment affirmed. 

1030. Lewis H. Mason v. J. P. C. Hull, as- 
sij^nee, etc Error to the circuit court of 
Crawford county. 
WlI^LIAMS, C.J. 

1. A lieu obtained by the levv of a foreign 
execution on the lands of the juagment debtor, 
is not waived nor abandoned by suing out 
another execution on the judgment, and caus- 
ing it to be levied on the same lands. 

2. The rule that a creditor who has a lien 
on one fund only, may compel another creditor 
having a prior lien thereon and also a lien 
upon anotner fund, to exhaust the latter before 
resorting to the former, is applicable only 
where both funds are the property of the com- 
mon debtor ; it has no application where the 
exclusive fund is the property of a surety for 
the debt for which that fund is bound. 

Judgment of the circuit court reversed and 
that of the common pleas affirmed. 

3593. The Methodist ProtesUnt Chur<ih, 
Cincinnati, O., v. Harry L. Laws et al. Error to 
the circuit court of Hamilton county. Judg- 
ment affirmed. 

3611. The Wheeling & Lake Erie Railway 
Company v. William Henderlich. Error to the 
circuit court of Ottawa county. Judgment re- 
versed and cause remanded for reasons stated 
in journal entr}'. 

3643. Charles H. Kilgour v. Martin Groe- 
achen. Error to the f^eneral term of the 
superior court of Cincinnati. Judgment af- 
firmed. 

3943. P. Edward Snyder v. Peter G. Albright 
Error to the circuit court of Stark county. 
Judgment affirmed. 



4121. William P. Hale ▼. The SUte of Ohio. 
Error to the circuit court of Jackdon county. 
Judgment affirmed. 

4398. Clara Plumley v. Thomas H. Bellard. 
Error to the circuit court of Ashtabula county. 

4424. The Cincinnati, Hamilton & Dayton 
Railroad Company v. George C Brown, etc 
Error to the circuit court of Butler county. 
Judgment affirmed. 

4762. The SUte of Ohio ex rel. J. W. WiUard 
et al. V. John W. Pawcett et aL Error to the 
Circuit Court of Cuyahoga county. Judgment 
affirmed. 

4927. The New York, Pennsylvania & Ohio 
R. R. Co. et al. v. John M. McGovem. Error 
to the Circuit Court of Cuyahoga county. 
Judgment affirmed. 

5298. Romulus Cotell v. The State of Ohio. 
Error to the Circuit Court of Summit county. 
Judgment reversed and case remanded for a 
new trial, on the authority of Kelch v. State, 
for error in the char^ of the Court aa to the 
de£[ree of proof required to eatablish defense 
of insanity. No other error is found in the 
record. 

6320. The State of Ohio ex rel. John J. Lentz 
et al. V. August Schleckman et al. Mandamus. 
Dismissed by consent of parties at costs of the 
relators. 

Motion Docket. 

2717. George L. Converse v. Henry J. Booth 
et al. Motion by defendants to set aside the 
order to reinstate cause* No. 4221, on the 
general docket Motion overruled, any ques- 
tion of jurisdiction may be heard when cause is 
submitted. 

2769. The H. B. Clafflin Compau]^ et al. v. 
Aaron Evans et al. Motion by plaintiffs for 
allowance of attorneys* fee in cause No. 3752, 
on the general docket Motion allowed and 
counsel fee fixed at $600. 

2771. I. J. Miller et al., trustees, v. E. W. 
Kittredge. Motion by defendant to advance 
cause No. 6215, on the general docket Motion 
allowed. 

2772. Lorenzo D. Hagerty, Judge of Probate 
Court, V. The State of Ohio ex rel. Prosecut- 
ing attorney Pranklin county, O. Motion by 

elaintiff to advance cauae No. 5317 and to be 
card with cauae No. 5027, on the general 
docket Motion allowed. 

2773. A. J. Gilchriat, receiver, v-Hobart M. 
Stocking. Motion to extend time for printing 
record in cauae No. 5221, on the general docket 
Motion allowed and time extended to January 
1, 1897. 

2774. D. Shanahan et al. v. Amoa B. Cole. 
Motion by plaintiffs for extension of time to 
file printea briefs in cause No. 4499, on the 
general docket Motion allowed and time ex- 
tended to December 1, 1896. 

2775. William H. Gaylord et al. v. R. S. 
Hubbard, treasurer. Motion by plaintiffs to 
advance Cfiuse No. 5083, on the general docket. 
Motion allowed. 

2776. The Village of Dennison, O^ v. Owney 
Daugherty. Motion for leave to file a petition 
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in error to the drcait conrt of Tuscarawas 
connty. Motion allowed. 

2777. Mary G. Caldwell ▼. The City of Co- 
lumbus at aL Motion by plaintiff to reinstate 
cause No. 4546, on the general docket Motion 
allowed. 

2778. W. W. Edge et al. v. George W. Scott 
etaL Motion by defendants to consolidate 
causes Nos. 6277 and 6279. and to dispense with 
printing record in canse No. 5279, and that the 
record in cause No. 5277 be used in cause No. 
5279, on the general docket Motion allowed. 

New Casea. 

New cases filed in the supreme court since 
November 6, 1896 : 

531 U The Cadwaller Milling Co. v. Alice 
Myers, Adm*z. Error to the circuit court of 
Seneca county. A. T. Stackhouse, Seney & 
Sayior, for plaintiffs; Brewer & Brewer, for 
defendant 

5312. George Hartman et aL v. Caroline 
Sawyer. Error to the circuit court of Erie 
county. Ganrer & Garver, for plaintiffs ; Vick- 
ery Bros., for defendant 

63ia Cyrus W. Lcnhart v. William L. Ketch- 
am et al. Error to the circuit court of Wood 
county. Paber & Painter, for plaintiff; Troup 
& Dunn and Dodge & Canary, for defendants. 

5314. Roswell Derby, jr., v. Eugenia Heath. 
Error to the circuit court of Erie county. C. 
P. & L. W. Wickham, for plaintiff; Phinney & 
Merrill, for defendant 

5315. John Burson et al , Commissioners, v. 
Piter Hixson. Error to the circuit court of 
Athens county. Wood & Wood, Sleeper, Sayer 
& Davise, Grosvenor, Jones & Worst ell, for 

Slain tiff; D. M. Jewett and A. M. Lewis, for 
efendant 

5316. The SUte of Ohio ex rel. Jesse A. 
Watkins v. Augustus J. Prame, Audr. Error to 
the circuit court of Athens county. C. B. 
Pierce, for plaintiff. 

5317. Lorenzo D. Hagerty, Judge, v. The 
State of Ohio ex rel. Prosecuting Attorney. 
Error to the circuit court of Franklin county. 
Harrison, Olds & Henderson, for plaintiff; 
Joseph H. Dyer, for defendant. 

5318. The Massillon Bridge Co. et al v. The 
Cambria Iron Co. et al. Error to the circuit 
court of Seneca countv. Dore & Dore, Piatt, 
Black & Wagner, for pfaintiffs ; Ridgelv & Ab- 
bott, George E. Schroth, W. H. Dore, P. H. 
Jayne, Noble, Keppel & Noble, F. Cronise, 
Sene]^ & Sayler, Derr & Corbett, L. Lukes, E. 
E. Williams, J. V. Jones and Willie Bacon, for 
defendants. 

5319. Matilda C. Search v. John W. Ausel- 
ment Error to the circuit court of Marion 
county. W.J. Davis, for plaintiff; G. E. Mou- 
ser, Schofield, Dunfee & Schofield, for defend- 
ant 

5320. SUte of Ohio ex rel. John J. Lentz et 
al. V. August Schleckman, Chairman, et al. 
Mandanras. George E. Okey, Selwyn N. Owen, 
Lincoln Fritter and Louis G. Addison, for 
plaintiffs: F. F. Albery and W. O. Henderson, 
tor defendants. 



5321. The Milwaukee Mechanics* Insurance 
Co. of Milwaukee, Wis., v. T. W. R. Carnahan. 
Error to the drcuit court of Hancock county. 
Ross & Kinder and Thomas A. Logan, for 
plaintiff; Pendleton & Whiteley, for defend- 
ant 

New cases filed in the supreme court of Ohio 
since November 12, 1896. 

5322. The First National Bank of Chicago, 
111., et al. V. The F. C, Trebein Co. et al. Error 
to the circuit court of Greene county. Charles 
Kyle and Charles Darlington for plaintiffs ; P. 
M. Shaffer for defendants. 

5323. John Logan, trustee, ▼. William J. 
Horney et al. Error to the circuit court of 
Fayette county. John Logan for plaintiff; 
Vandin & Chamn for defendants. 

5324. The Incorporated Village of Milan et 
al. V. Henry Kelley. Error to the circuit court 
of Erie county. Theaclon Alvord for • plain- 
tiffs ; Hull & Gerrin for defendant 

5325. Jacob Foehl v. Hannah C. White. 
Error to the circuit court of Tuscarawas county. 
John S. Graham for plaintiff; Welty & Albaugh 
for defendant 

5326. Charles Vincent v. Clapira Taylor. 
Error to the circuit court of Fayette county. 
Harper & Harper for plaintiff; Mills Gardner 
for defendant. 
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TEA FOKEHOST OHIO LAW PAPER. 

The growth of this paper during 
1800 hfis been so marked that we eon^ 
fldefUly assert that U now has a greater 
cireul€U4on than any other Ohio law 
papers It also contains so much fnore 
legal fnatter that we, are Justiftt.d in 
riffiutifig it to ft#? tlie leofHfig pai'er in 
its class. 



COMMBllDATIOlfS. 

The following selectioos give the pith of 
some of the many commendatory letters we 
have received from lime to time. Want of 
space prevents our giving all the letters, and- 
we submit these few as specimens of the 
whole. 

A well known lawyer in northern Ohio 
writes : 

" The Ohio Legal News, I believe is the best 
legal paper ever publi9hed in Ohio." 
Another says : 

"I have been a subscriber to all the other 
Ohio law papers published within the last 
thirty-five years, and am frank to say that yours 
is ahead of any one of them." 

A leading member of the Cincinnati bar 
says: 

** You have made hustling times with your 
competitor, and although you have made him 
improve his paper considera'ily, it is yet far 
behind yours." 

An attorney of prominence at Columbu^ 
says: 

" I learn that your journal is regariJed by the 
legal profession as the leading one, and as I 
desire to keep up with the procession, so I 
send you my subscription." 

A distinguished attorney in central Ohio 
writies : 

"Allow me to congratulate you on the c;x- 
cellency of the Ohio Legal News. I consider 
it the best law journal in existence to-day^" 

A well kno.wn ex-judge, upon return to prac- 
tice wrote : 

'* I have become in the habit of relying npon 
your Legal News to keep myself posted in the 
matter of current decisions, and items of news, 
while upon the bench, and I should be unable 
while in the practice to go ahead with proper 
assui'ance, if I did not subscribe for the News.*' 
A retiring drcuijt court judge wrote us : 
" You have not only set the pace for coih- 
petitors, but made it so rapid that they do not 
appear to be in the race. I am unable to see 
how a lawyer can be without your paper." 
Another member of the bench says : 
" Containing as it does so many of the cur- 
rent decisions of interest not puolished else- 
where, it seems impossible that a~lawyer who 
aims at success can permit himself to go with- 
out it." 
An other J writes: 

'* I likeyour plan of publishing the dicisions. 
It will be a good thing to furnish the profession 
with the bound volumes as rapidly ais com- 
pleted. I like also the good fat volumes you 
are publishing." 
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The supreme coart has decided that the law 
•zactin)r from foreign corporations doing busi- 
ness in this stale a fee equal to the fee they 
would have had to pay if incorporated in Ohio, 
does not apply to corporations of other states 
doing business in Ohio by traveling salesmen 
only. 



The United States supreme court last week 
rendered an opinion sustaining the constitu- 
tionality of the Wright Irrigation law of Cali- 
fornia and overruling the decision of the 
United States circuit court for the California 
district, which was against the law*8 validity. 
The case in which the opinion was rendered 
was that of the Falf brook Irrij^ation Co. v. 
Bradley. This case has attracted widespread 
attention throughout the Rorky mountains 
and Pacific coast regions, because of its im- 
portance to the material interests of theent re 
arid \i^\\.. The suit has also gained promi- 
nence in the central we-t and ea^t, through 
the fact that ex-President Harrison was one of 
the counsel who argued the case before the 
supreme court, whose decision has been 
awaited for months. The opinion was deliv- 
ered by Justice Peckham. 



The case of the United States v. Wight, 
general freight agent of the B. & O. R. R., was 
arj<ue<l in the United States supreme court re- 
cently Wijxht was convicLed by a jury for 
unlawful discrimination between shippers in 
violation of the interstate commerce act. It 
was alleged that he granted a special secret re- 
bate of three and one- half cents per 100 we ght 
to a shipper on beer shipped from Cncinnati to 
Pittsburg. A discharged employee reported 
the matter to the government authorities. 
Meanwhile the Pan Handle Road, unable to 
finciout where the trouble was by which the B. 
& O. got tlie business, cut schedule rates. 
Wight's excuse on the trial was that the maii 
given the special rate had a siding on the Pan 
Handle road and that the B. & O. could not 
get his business without giving him a rebate, 
which was under the guise of an allowance for 
cartage. The case was arguetl by Hugh L. 
Bond, of Baltimore, for Wight, and Edward B 
Whitney, assist lUt attorney-general, for the 
United States. This is the first criminal con- 
viction of a railroad officer for unjust disrrini- 
ination and the case lias l)een watched bv ship- 
pers and railroad men generally. 



Last Saturday, iath^ criminal court of Cin- 
cinnati, in the case of William Hass, who cut 
the throat of bis employer's wife, on the third 
of July last, a verdict of guilty of first degree 
murder was returned. Haas will be the first 
victim to sit in the electric chair, now under 
construction at the state penitentiary, and suf- 
fer death by electrocution. 

The conclusions reached by Judges Evans 
and Wilson as to the degree of murder of which 
William Haas was guilty, was anno^inced by 
Judge Evans, who spoke for the court and who 
reviewed the testi nony in detail occupying 
nearly an hour, l^he finding was not an • 
nounced until the closing sentence, when Judge 
Evans said, lowering his voice which was 
choked with emotion, "the court is reluctantly 
driven to the conclusion that the defendant is 

guilty of " and the voice stopped, when 

after a momentV pause, Judge Wilson, coming 
to Judge Evaits' aid, added. ** murder in the 
first degree." 

THE FAIR WILL. 

The contest over the will of the late James 
G, Fair ended last week by the withdrawal of 
the so called pencil will, which had been of- 
fered for probate. The, executor under the 
pencil will, in withdrawing the document, 
stated that his reason for his action was that 
the position of Mrs. Nettie Craven, might Ix: 
strengthened. Mrs. Craven had joined with 
the executor in submitting the pencil will, 
but she claims to be the widow of the late 
senator Pair, and claims Fair gave her deeds 
to two pieces of city property valued at a 
million and a half dollaps. I^'^^-was feared 
that if the pencil will should be de- 
clared a forgery a similar fate might 
follow for/ the alleged marriage contract 
and deeds to Mrs. Craven, which the Fair 
heirs pronounce forgeries. All the Fair 
children who at first stipported the pencil will 
now declare it a forgery also. They joined in 
a petition for the probating of the trust 
will, dated three days earlier than the pencil 
will. The trust will was admitted to probate 
on Monday of last week, and it is believed 
that litigation, which bids fair to be intermin- 
able, is now practically ended. The trust 
feature of the probated will was declared il- 
legal so far as the real estate involved is con- 
cerned. A similar decision regarding the per- 
' sonal property of the estate is now anticipated. 
The trust will, with the trustee provisions 
eliminated, would be eminently satisfactory to 
the childr<Mi of James (V Fair. 
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A queer complication has arisen in tUe 
Brown-Clermont district, on account of the ac- 
tion of the Idst legislature, detaching Adams 
county from this district and transferring- it to 
the second subdivision of the. seventh district 
the new subdivision to date from September 1, 
1896. The act provided that Judge Collins ':R ), 
of Adams county, who had l>een elected com- 
mon pleas judge in 1891 for the 6rst subdivis- 
ion of the fifth district, comprising Adams, 
Brown, and Clermont counties, should serve 
the remainder of his term from September to 
February 8, 1897, in the new subdivision. ' The 
democrats, very naturally, construed this act 
to create a vacancy in the Brown-Clermont sub- 
division fbr this period, and nominated and 
elected D. B. Pearson, of Brown county, to fill 
this alleged short term. 

Pearson, having been refused his commis- 
sion as judge, filed a petition in mandamus in 
the supreme court The petition is styled : 
The State of Ohio, ex rel, D'. V, Pearson v. 
Asa S. Bushnetty and S. M. Taylor, The ques- 
tion at issue, as presented in the petition, is : 
can the legislature deport a judge from one 
district to . another, and compel him to serve 
out his term in a district to which he was not 
elected, thus leaving a vacancy in the district 
to which he was elected. 



ADMISSION OF PRISONERS TO THB MANS- 
FIELD REFORMATORY. 

Some time ago we published a short opin- 
ion, delivered by Judge Miller of the Clark 
county common pleas court, and which will be 
found on page 328 of vol. IV, O. D. The ques- 
tion involved in this case involves the peculiar 
and somewhat muddled condition of our law.« 
relating to the inmates of our State reforma- 
toiy, located at Mansfield. The Court in this 
case held, that "under the present condition of 
the laws relating to inmates of the Ohio State 
reformatory, at Mansfield, none can be sent 
to said reformatory but males between sixteen 
and thirty years of age, convicted for the first 
time for an offense punishable by imprison- 
ment in the pemtentiary, and that being dis- 
cretionary with the court passing sentence." 

Since the opinion as announced byJudgeMil 
ler has been handed down, Attorney-General 
Monnett has had the question of the interpreta- 
tion of the law governing the relations exist- 
ng between the reformatory at Mansfield and 



the state penitentiary submitted to him, and 
and; to which question the attorney- general 
has filed a very learned and exhaustive 
opinion, which will be found in this week's 
issue of the Legal News. 

It is hard to tell just exactly what the law 
regulating tlie admission of prisoners to the 
Mausfield reformatory is, and just at present 
this is a question that is perplexing the minds 
of the officials of that institution, and the law- 
yers in general throughout the state, and is 
causing wrinkles of care and worry to come 
over their brows. It seems after a careful 
search of the laws relating to the reformatory, 
that the legislature through successive aes- 
sioiiA has amended, abridged and revised laws 
and sections of laws, regarding this insti- 
tution, in such a disinterested and 
generous way that now, when the institution 
is open and ready for business, nobody is ex- 
actly clear on the main tnd vital question that 
has been raised, as to who can l>e legally sent 
to such institution under the present condition 
of the laws governing. the same. It is really a^ 
bad case of mixed up legislation, and nothing 
but the clear headed act of a new legislature 
can, eventually, straighten it out. The first 
law regarding this institution was passed in 
1884, and since then every legislature that hi^s ' 
met, with but few exceptions, seemed to feel 
as though it was not doing its duty or was not 
keeping apace with the preceding legislature, 
unless they in turn passed a law regarding th6 
reformatory before adjournment, so that now 
through the generosity of our law makers, we 
have on our statute books no less thaa 
half a dozen conflicting measures, some of 
which have been amended either in part or im 
whole, and some of which were even forgottem 
by our omnipotent legislators in their free-for- 
all eagerness to get through a new measure, 
which only addei more confusion to the then 
existing la\&. 

The law as passed April 14, 1891, is the only 
one now in force, and the one which must be 
observed in sentencing prisoners to the re- 
formatory, but by this law as it now stands the 
very puriK)se for which the institution , 
wns built is defeated, since under it 
neither women nor boys under sixteen can be 
sent to the reformatory, but only males* be- 
tween the ages of sixteen and thirty, and who 
have never been convicted of a previous of- 
fense, and the offense for which they are to be 
sentenced to the reformatory be not that of 
murder in any degree. So that now nothing 
remains for the officials of that institution 
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but to patiently wait for the next legislature, 
and when that omnipotent body of law makers 
convene, they can eclipse all previous legisla- 
tures and -add fame to their names by wiping 
from the statute books all laws applying t6 the 
reformatory, and then by their great wisdotn 
.pass a new law which can be understood by 
everyone and which will obviate all present 
difficulties. 



STATE REFORMATORY* 

[.\N OPINION.] 

CotUMBUS, O., November IS, T896. 
Hon. ]V. C. Chetringion, R, IV. C. Gregg, 

C. S. ' Mt^croft and L. F. Limberi, foint 

Committee : 

Dear Sirs : This department is iu receipt 
of a coniniunicalion from you as a committee 
apointed by the joint boards of the Ohio peni- 
tentiary and the Ohio State reformatory, re- 
questing a written opinion as to certain prop- 
ositions and a construction of certain sec- 
tions of the act passed April 24, 1891, govern- 
ing the Ohio State reformatory'. 

Your first inquiry is : "Can the mana- 
gers of the Ohio State reformatory receive 
prisoners Of any different ages than those 
specified in section 7 of the act passed April 
24, 1891 ?" 

Section 7, of s> mu::h thereof as is per- 
tinent to your inquiry, provides that said 
board of managers shall receive all male crimi- 
nals between the ages of IG and 30, and not 
known to have been previously sentenced to a 
state prison in this or any other state, who 
shall be legally sentenced to said Ohio State 
reformatory on conviction of any criiniua 
offense in any court having jurisdiction there- 
of. And any such court may, in \\t discre- 
tion, sentenced to said Ohio State reformatory 
any such male person convicted of a crime 
punishable by imprisontiient in the Ohio peni- 
tentiary between the ages of 10 and 30 as 
aforesaid. 

This section st.iuding alone might bear a 
somewhat different construction than that to 
be given it when taken in connection with 
other sections of the same act, and sections 
governing t!*e same subject matter in other 
parts of the statutes. 

Section 7oH, Revised Statutes, provides 
that a mal^youth not over 16 nor under 10 
years of a^e, may be committed to the Boys' 
Industrial school by an/ judge of police 



court, judge of common pleas court or of 
probate court, upon conviction of any offense 
against the laws of the state. 

Section 761, as amended April 21, 1893, 
provides that the governor may cause any 
juvenile offender confined in the penitentiary 
or sentenced to the penitentiary, to *l>e trans- 
ported to the Boys* Industrial school. And 
the governor may for satisfactory reasons re- 
mand the transfer from the school to the peni- 
tentiary in compliance with that statute. 

Section 751 of the statutes provides that 
any such youth convicted of any crime or 
offense, the punishment of which is in whole 
or in part confinement in jail or the peniten- 
tiary, may at the discretion of the court giving 
sentence, in lieu of being sentenced to 
the jail or penitentiary, be committed to the 
Boys* Industrial school. But section 14 of the 
act of April 24, 1891, provides that said mana- 
gers also upon the order of the governor, shall 
receive from the Ohio Industrial school for 
boys, such of its inmates as he may deem ad- 
visable to transfer to the Ohio State reforma- 
tory, and hereafter no prisoners shall be trans- 
ferred from the 01\io penitentiary to the Boyb* 
Industrial school. 

-Prom this it would appear that at present 
there is, as to one element in this inquiry, a 
direct contradiction by the statute in defining 
the governor's duties as to the transfer of 
prisoners from the Boys' Industrial school. 
The last clause of section 14 of the act of 1S)>I 
indicates that the governor is prohibited from 
transfering any prisoner from the Ohio peni- 
entiary to the Boys' Industrial school, and the 
act of 1893, as above cited, says the governor 
may remand or transfer to the penitentiary, 
offenders sentenced thereto, and so transfer to 
the BoyS* Industrial school back to the peni- 
tentiary to serve out their remaining sentence. 
And the governor may also, under ^aid law of 
1893, cause any juvenihe offenders to be trans- 
ferred from the penitentiary to the Boys* In- 
dustrial school. 

, The old rule of construction in cases of this 
kind would apply, namely, where two statutes 
passed at different times, both relating to the 
same subject matter, but inconsistent with 
each other, the court will inquire as to the 
dates of the irrespective enactments and will 
give effect to that which is last in point of time, 
rejecting the other. And in cases of a conflict 
between the two parts or provisions of such 
statute which is not so radical as to require 
that one or the other shall be absolutely disre- 
garded, the court will endeavor to so modify 
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Uie earlier provisions as to bring them into 
harmony and consistency with the latter. — 10 
Fed.. 751 ; 52 Fed., 652 ; fi \rk . 24. 

Applying this rule, I must hold that the 
powers granted the governor under section 
761, passed April 21, 1893, must Control in the 
construction as to the subject matter of trans- 
ferring juvenile prisoners from the peniten- 
tiary to the Boys' Industrial school. 

Taking the view of the statutes as they now 
stand, both the court and the governor have a 
right to transfer prisoners to the Boys* Indus- 
trial school between the ages of 10 and 16. 
And the age defined in section 7 applies only 
to the court in its sentencing of pris- 
oners in the first instance to the 
Ohio State reformatory. And the gov- 
ernor shall have the right, under section '14, to. 
order the managers, in accordance with that 
section, to receive from the Ohio Industrial 
school for boys such of its inmates as he may 
deem advisable to transfer to the Ohio State 
reformatory, clearly between the ages of 10 
and 16 years; or any other age that they may 
legally be in the Ohio Industrial school for 
boys. 

It would seem the proper course, to save 
further confusion between courts and the 
boards of managers and the governor's duties 
for the judges of our respective courts, as far 
as possible, to sentence all eligible criminals 
to the Industrial school between the ages of 
ten and sixteen, leaving it to the discretion of 
the governor, under section 14 of this act re- 
ferred to, to direct and recommend the trans- 
fer to the Ohio State reformatory from such 
school. 

Your said joint committee asks under your 
second proposition, in what manner boys who 
have already been sentenced to the Ohio peni- 
tentiary may legally be removed or transferred 
to the reformatory. By this inquiry I suppose 
you refer to juvenile criminals between the 
ages of ten and sixteen, who would be eligible 
in any event to such reformatory. Having 
already held that prisoners may be transferred 
to the reformatory from the Industrial school 
regardless of the age limit, upon the order of 
the governor under section 14 of the act of 
1691, would answer the proposition as to one 
means or mode of transfer. 

A second mode would be under the powers 
granted to the board of managers of the Ohio/ 
State reformatory in section 14, which provides 
that such board of managers shall have author- 
ity to make requisitions upon the manager of 
he Ohio penitentiary, who .shall select the 



number required ♦ ♦ ♦ and transfer them 
to swd reformatory » * ♦ under the rules 
and regulations thereof. And the board of 
managers are hereby authorized to receive and 
detain ♦ * » such prisoners so transferred. 
Inasmuch as they use the plural " requisi- 
tions " and the term ** youthful,') and inasmuch 
as the age limit is not confined to from sixteen 
to thirty of prisoners transferred from, the In^ 
dustrial school, and the clear intention of the 
law seems to be for the reformatory to take 
charge of and provide for the youths under 
sixteen, I am of the opinion that the board of 
managers of the reformatory can make re- 
peated requisitions upon the Ohio penitentiary 
under section 14 for any criminals under thirty 
years of age. And that their original requisi- 
tion heretofore made did not exhaust their 
powers under said act. 

The third mode in which prisoners from the 
Ohio state penitentiary under sixteen years of 
age may reach the Ohio State reformatory, 
would be for the govempr to remand them to 
the Industrial school and then, under the other 
statute, from the Industrial school to the re- 
formatory. There are many othier contradict- 
ory statements or questions that might be 
raised, kindred to those inquired tabout, but I 
have confined my replies closeSy to your in-, 
quiries. 

Respectfully submitted, 

F. S. MONNKTT, 

Attorney- Cetieral. 



halicious prosecution— damaobs. 

[Franklin Common Pleas Court, 1896.J 
Fannik L. JOHN.SON V. McDanibl 8l Johnson 

1. Thr Que tion ofProbabi«h Cause is for. 
THE Jury. 

Following the decision in Ash v. Marlow ( 20 
Ohio 110), the question of probable cause 
in a malicious prosecution case, being a 
mixed question of law and fact, is submitted 
to the jurv for decision. 

2. Evidence Competent to Negative 
Mauce in a Maucious Prosecution. 

The proof of the advice of an attorney ad- 
vising the defendant that he had reasona- 
ble cause for instituting the alleged mali- 
cious prosecution is competent to negative 
the malice and mitigate the damages. 
{IVhile V. Tucker, 16 O. S.. 7()8.) 

3. Estimating Exemplary Damages. 

In estinifating the exemplary- damages, the 
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TTspective positions occupied in society by 
the plaintift and defendant may be consid- 
ered by the jury. 

Charge to the Jury delivered by Judge Pugh. 

Gbntlkmkn ov the Jury: This action is 
brought by the plaintiff to recover damages 
claimed in consequence of the plain tifTs alleged 
false and illegal arrest and imprisonment. 
False imprisonment is the unlawful restraint 
of a person against his will, either with or 
without, process. It is a trespass to the person, 
committed by one Pgainst another, by nulawf 
fully arresting and detaining him or her against 
his or her will. It is a direct wrong, or illegal 
act, in which the defendants must have partic- 
ipated, or which must have been in their direct 
or indirect procurement. 

The facts axe requisite to constitute the 
wrong ; (1) detention of the person of the plain- 
• tiff ; (2) the unlawfulness of the detention. 

A pure, naked, unlawful detention, unaffected 
by any question of motive or purpose, consti- 
tutes false inprisonment The want of unlaw- 
ful authority js an essential element -of the 
wrong. 

The substance of thie plaintifTs petition is, 
that on the 31st day of August, 1896, the de- 
fendants falsely, maliciously, and, without 
probable cause, charged the plaintiff, in the 
police court of this city with having committed 
the offense of malicious destruction of pi*op- 
erty belonging to the defendants, to the amount 
of $35.00; that tliey procured the clerk of that 
court to issue a warrant for her arrest, which 
he issued ; and thereupon three policemen ar- 
rested her, took her to and confined her, in a 
cell that was filthy and infested with vermin^ 
of the city prison « without anything to eat or 
drink, for the space of eight hours ; and that on 
the trial of the case, before the police court, 
she was acquitted of the charge. She charges 
that she was thereby insulted, humiliated and 
injured in her credit and reputation ;*and that, on 
by reason of the alleged acts of the defendants, 
she suffered great pain and anguish of body 
and mind, and that her health was seriously 
impaired, and that she has since been confined 
to bed under the care of a physician. 

The answer of the defendants admits that 
the plaintiff was arrested on a warrant pro- 
cured by them ; but they deny that they falsely, 
maliciously, and without probable cause, pro- 
cured Wr arrest, or that they had anything to 
do with the time and manner of her arrest, or 
that, as a result of her arrest and imprison- 
ment, and of the treatment to which she was 



subjected, her. Lealth was .serioush' impaired, 
or that she has since lieen confined under the 
care of a physician, or has been subjected to 
much humiliation, physical and mental anguish, 
or that the cell in which she was confined was 
filthy and infested with vermin. 

The defendants, therefore, admit that the 
plaintiff was charged in the criminal case with 
malicious destruction of property to the 
amount of $35.00; that she was arrested by 
three policemen on a warrant whose issuance 
was procured by them; that the plaintiff was 
confined in the city prison about eight hours, 
and compelled to give bail ; and that on the 
trial of the case in police court, she was ac- 
quitted, and that that prosecution is fully 
ended and determined. 

The burden of proving all the facts neces- 
sary to entitle the plaintiff to recover, except 
those which are admitted, rested upon the 
plaintiff, and she could only discharge the bur- 
den by proving them by a preponderance of the 
evidence. 

The defendants, having admitted that the 
plaintiff was arrested and imprisoned on a war- 
rant which they procured to be issued, the 
plaintiff did not have to prove those essential 
facts. 

The first inquiry and determination which 
you will have to make, on the evidence, and 
under this charge, is whether the arrest and 
also imprisonment were without reasonable 
cause. 

The burden of proving the want of reason- 
able cause was upon the plaintiff. 

The question is, did the defendants have 
reasonable or probable cause to warrant them 
in the belief that the plaintiff had committed 
the offense charged in the affidavit of the de- 
fendant, Johnson, and in the warrant, in virtue 
of which she ,wa» arrested by tlie officers, 
namely, malicious destruction of their prop- 
erty ? Probable cause 4s a reasonable ground 
of suspicion,- ^pported by circumstances suf- 
ficiently strong in themselves to warrant a 
cautious man in his belief that the person ac- 
cused is guilty of the offense with M'hich he or 
she is charged. It does not depend upon the 
guilt or innccence of the accused person, or 
upon the fact that the crime has been commit- 
ted. In making the criminal accusation 
against the plaintiff, in the police court, the 
defendants had a right to act upon appear- 
ances; and, if the apparent facts were such 
that a discreet and prudent person would have 
been led to the belief that the offense charged 
had been committed by the plaintiff, they were 
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jnstified, although it turned outsthat they were 
deceived, and that the plaintiff was innocent 
of the offense. This rul^ is founded upon 
j^rounds of public policy in order to enct)ur- 
age the exposure and punishment of crime. 
Public policy requires that a person be pro- 
tected whOp in good faith, and upon reasonable 
grounds, causes an arrest upon a criminal 
charge, and the law will not subject him to 
liability therefor. But a groundless suspi- 
cion, unwarranted by the conduct of tlie ac- 
cused, or by the facts known to the accuser, 
when the accusation is made, and which would 
not be strong enough to warrant a cautious 
person in believing the accused guilty, will not 
exempt the accuser from liability to the ac- 
cused for damages in causing his arrest. It is 
not the right of every citizen to arrest, or to 
cause to be arrested, another, or to deprive 
him, or ner, of his, or her, liberty. That right 
can never exist except a legal justification e3(ist 
for '^ it. The presumption that all men, or 
women, are innocent, makes the treatment of 
them as criminals, without justification, a 
wrong. 

The mere belief of the defendants that they 
had reasonable cause for prosecuting the 
plaintiff^ was not sufficient. It must have been 
an hone^st and sincere belief, and it must have 
been based upon reasonable grounds. 

It appears from the evidence that the de- 
.fendant, Johnson, verified the affidavit upon 
which the warrant in the criminal prosecution 
was issued ; and the affidavit charges that the 
plaintiff, on the 20th day of August, 1896, wil- 
fully and maliciously injured and destroyed 
the property in question, by cutting ten sash 
cords and one panel door and otherwise de- 
stroyed said property. Johnson made the affi- 
davit solely upon representations which had 
been made to him by the defendant, McDan- 
iell McDaniell testified that he obtained and 
knew the following facts : That a hook and 
staple, or hooks and staples were driven into 
one of the doors ; that four or five or six Ifeet 
of the paper had been ,torn off of one of the 
walls of the house, and a good lot of it was 
lying on the floor; that two or three of the 
window cprdfe had been cut off or broken ; that 
Mrs. Lyons had told him that she had heard 
some one who, she supposed, was the plaintiff, 
say that they would do whatever injury to the 
property they cou'd. McDaniell and Johnson 
a'lso testified that the hou^e was in good con- 
dition when the plaintiff and her husband 
moved into it. The plaintiff olfereil the testi- 
mony of herself and others tending to disprove 



some or all of the testimony of McDaniell and 
Johnson. It is not necessary to detail that tes- 
timony, in view of the purpose for which I 
quote the testimony of McDaniell. Whether 
the matters about which McDaniell and John- 
son testified and to which I'liave just referred 
are true or not, and whether, if they were true, 
they knew of them, are questions of fact which 
it is your exclusive province to decide. 

If you disbelieve the testimony of McDaniell 
and Johnson and believe the oppos ng testi- 
mony offered by the plaintiff, as to the matters 
just mentioned, there was no probable cause 
for the criminal prosecution of tne plaintiff. 

Rut if yon should believe the testimony 
of McDaniell and Johnson ; in other words. 
If you should believe that McDaniell, after the 
plaintiff and her husband vacated the house, . 
found that two or mo'-e window cords had been^ 
cut or broken ; that lour or five or six feet of 
the wall paper had been torn off and a good 
lot of it was lying on the floor ; that a hook or 
staple, or hooks and staples, had been driven 
into the door; that Mrs. Lyons told McDan- 
iell that the plaintiff had threatened to do all 
the harm they could to the property ; and, if 
you further believe from the testimony that the 
said Mel 'aniells. imparted these facts to John- 
son before he verified the affidavit; and, if you 
further believe from the evidence that the 
house was in good condition, when the plaintiff 
and her husband moved into it, and it is not 
probable that other persons had access to the 
house, and had cut or broken the -window 
cords, and had driven hooks, staples into the 
door, and had torn- off the paper from the wall, 
then, the question for you to determine is, 
whether an ordinarily prudent person would 
havfi been led to believe, from these facts, that 
the plaintiff was. guilty of the • ffense charged 
in the affidavit. If your conclusion should be 
that an ordinarily prudent person would not, 
by these facts have been persuaded to believe 
that the plaintiff was thus guilty, then, there 
was no probable cause for the prosecution. 
On the other hand, if you should conclude that 
an ordinarily prudent person would have be- 
lieved, from these facts, that she was guilty, 
tlien, there was reasonable cause for the prose- 
cution. 

Again, if you should fi d from the evidence 
that the defendants omitted to make such in- 
quiry and investigation into the conduct of 
the plaintiff as would have suggested itself to 
an ordinarily prudent person, and th«t such 
investigation would have discovered the fact 
thai the plaintiff was not guilty of the offense 
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charged in the affidavit, then, the defendant 
can not be absolved on the groaud that there 
waA reasonable cause to believe that she was 
guilty. 

If you believe from the evidence that the 
plaintiff, up to the time of her arrest, had uni- 
formly borne a good reputation 9S a law abid- 
ing and well behaved person, and that the de- 
fendants knew that such was her reputation, 
then, that fact is a proper one to be considered, 
in connection with all the other facts in the 
case, in determining whether or not the de- 
fendants had a reasonable cause to believe, and 
did believe, in good faith, that the pUintiff was 
guilty of the oftense charged agains»t her. 

It was also incumbent upon the plaintiff in 
this qase to prove that the defendants were 
actuated bjr malice in their conduct, namely, in 
instituting and carr>'iug on the criminal prose- 
cution against her, in the police court. 

It is not easy to define what the law means 
by malice. It embraces ill-will, hatred, jeal- 
ousy, revenge, and like feelings. This is called 
iu:tua] malice. If the defendants were impelled 
b^ such feelings against the plaintiff, this 
branch of the case is made out. 

But this is not all the law means by malice. 
It was not necessary to prove that the defend- 
ants had any personal grudge or ill-will or 
hatred for the plaintiff when they prosecuted 
her. If the evidence satisfies you that the de- 
fendants, in beginning and conducting the 
criminal prosecution against the plaintiff, 
showed a gross, wanton, reckless disregard of 
the plaintiff^s rights; if you find that there was 
no excuse for such a proceeding upon their 
part; if you find there was no reasonable 
ground for it— then, although the evidence 
fails to prove that they entertained any per- 
sonal ill-will or hatred toward the plaintiff, 
you would be justified in finding that their 
action was malicious. That would be evidence 
tending to prove legal malice. While this is 
true^ still you must be satisfied th&t the prose- 
cution was instituted and carried on malicious- 
ly, by tlie defen<lants. 

The questions for you to decide, on this 
branch of the case, are : Had the defendants, 
or either of them, any ili-feeling, any ill-will, 
towards the plaintiff, or any desire to wrong- 
fully prosecute and punish the plaintiff? 

Was it to wrong or injure her in any way 
that that prosecution was instituted and car- 
ried on? Or was it done simply from an 
honest, sincere htfliel erroneous though it 
might 1>e - that she was guilty of the offense 
charged ? 



You will see from what I have said that the 
plaintiff had to prove two facts to entitle her 
to a verdict. The law does not allow her to 
recover damages simply because a criminal 
prosecution was begun and carried on against 
her. It requires more than this fact She has 
to prove that there was no probable, or reason- 
able, cause for the prosecution, and that the 
defendants were actuated by malice. These 
two facts must co-exist, they must concur, to 
sustain this action. The existence and proof 
of either of them, without the other, is not 
enough to authorize a verdict. 

It is competent for you to infer malice, legal 
malice, from the want of prolmble cause for the 
prosecution, if you find that to be a fact. 

As part of tlieir defense, the defendants 
rely upon the advice of an attorney. 
They claim that, before they beg^n 
the criminal prosecution against the 
plaintiff, they consulted with, and were 
advise<l by, an attorney to institute the pros- 
ecution. 

Whether this can avail them an3'thing de- 
pends upon whether they did what the law, in 
such a case, required of them. If they took 
the pains to tnform> themselves of all the facts 
which, by reasonable diligence, could be ol>- 
tained,. submitted them all truthfully to their 
counsel, a reputable attorney, omitting none; 
and if the attorney advised them that they had 
ground for prosecuting the plaintiff; and, 
then, if the defendants, taking the advice of 
the attorney, instituted the criminal prosecu- 
tion and carried it on afterwards, in the honest 
belief that they had reasonable ground for it, 
relieves them from the imputation of malice, 
although the prosecution failed, and, as a mat- 
ter of fact the advice of the attorney was er- 
roneous; If the evidence satisfied you that it 
rebuts the charge of malice, it defeats the 
plaintiff's case; because there can be no ver- 
dict in her favor uirless malice has been 
proved. 

The fact that the defendants consulted an 
attorney, and acted on his advice, if it has 
been proved, may be considered i|lso as miti- 
gating the damages. 

Rut, if you are satisfied, from all the facts 
proved in the case, that, nothwithstanding the 
advice of the attorney, there was a malicious 
intention on the part of the defendants to in- 
jure the plaintiff, or that there was an unrea- 
sonable and reckless disregard to her rights by 
them, or that the true facts >Vere not stated to 
the attorney ; or ♦hat there was no honest Ix:- 
lief entertained by them in the existence of a 
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cause for the prosecution, and no dofia fide 
reliance upon the advice of the attorney, but 
that it was sought merely as a cloak to do the 
plaintiff a wrong, you should not conclude that 
the charge of malice has been negatived or 
disproved ; nor should you in that case con- 
sider it as mitigating the damages. 

The value and effect of obtaining and botia 
fide relying upon the advice of a reputable 
lawyer is, as I have told you, to prima facie 
rebut the charge of malice against the defend- 
ants; and it imposes the duty upou the 
plaintiff to bring home to the defendants the 
existence of malice as the true motive of their 
conduct. 

Whether these facts, if they are proved, are 
to have that effect and value is for you to de- 
termine. Like all of the other facts in the 
case they are to have that effect which you, 
taking all of the other facts proved, .choose to 
Kive them. 

It is for your wisdom to determine their 
weight and value, under the circumstances of 
the case, as bearing upon the question of 
malice and the amount of the damages. 

If you find that there was reasonable cause 
for the arrest and the prosecution of the plain- 
tiff, you will return a verdict for the defend- 
ants. Your verdict will also be for them, if 
you find that they were not actuated by malice, 
although you may conclude that the prosecu- 
tion was without reasonable cause. j 

If, however, you find, from the whole | 
evidence, and under these instructions, that 
the plaintiff is entitled to recover, you will 
proceed to the consideration and decision of 
the question of damages. Damages may be 
compensatory, and they may be exemplary or 
punitive. Compensatory damages are for the 
purpose of making the plaintiff whole for the 
injury done to her character and reputation, 
and for injury to her feelings, for humilation, 
and uiguish of mind. 

There is no inflexible standard by which the 
damages can be measured or estimated. 

Characters have no market price, as horses, 
cattle, and other property have. 

The extent of the injury must be determined 
from the evidence. You must exercise your 
sound judgment and discretion and defer to 
your sense of justice. You have a right, and it 
is your duty to consider all of the circumstan- 
ces of the case. 

As part of the compensatory damages, you 
can assess a reasonable attorney's fee for the 
plaintiff to pay counsel for defending her in 
the police coart, and also whatever may be the 



value of the time that was consumed by her in 
making that defense. 

As part of the compensatory damages, you 
can also assess damages which will compensate 
her for the injury that may have Iwen done tb 
her character, reputation and credit by the in- 
itiation and prosecution of the charge in the 
police court 

You can also incorporate in your verdict, as 
compensatory damages, what will remunerate 
the plaintiff for the mortification, humiliation 
and shame suffered by her by reason of the 
arrest and imprisonment 

If you find the fact to be that the plaintiff 
was incarcerated in a filthy cell, and was not 
allowed any food or water for eight hours, and 
together with her husband, was separated dur- 
ing that time from her young child, you can 
consider that in determining whether the arrest 
and imprisonment were a personal insult and 
indignity to her. which could necessarily, or 
probably, impair her bodily health and wound 
her feelings, producing mental angu'sh. 

Should you conclude that the defendants, in 
beginning and conducting the criminal prose- 
cution against the plaintiff, were swayed by 
actual malice, in contradistinction from legal 
malice, then, computing the damages, you may 
give what in law are called exemplary or puni- 
tive damages, or what is sometimes called 
"smart money." Such damages may l)e award- 
ed to vindicate the law, to punish the defend- 
ants, and to deter others from doing like 
wrongs, and hence these names for such ad- 
ditional damages. But you should not be de- 
coyed by the terms that I have used, or by the 
principle of punishment in exemplary dama- 
ges, into assessing excessive damages, or into 
rendering an unjust verdict. The court would 
not tolerate an excessive verdict for damages 
awarded by way of punishment. 

In estimating the exemplary damages, it is 
competent for you to consider the standing of 
the defendants. A. man of high character and 
of known force and influence in the commun- 
ity, may injure another by wrongfully prose- 
cuting him in a criminal case more than a 
man of less character can do. There was evi- 
dence tending to show how much the defend- 
ants were worth, introduced That evidence 
was admitted, and it is to be considered b}' you, 
for the purpose of showing the standiag of the 
defendants in the community, "to enable yon 
to determine how much the plaintiff has been 
injured." (21 O. S , 545-6.) It is not to be used, 
however, for the purpose of determining their 
ability to respond in damages. 
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So you may also consider the character and 
standi n)2: of the pla utiff. If she had a well 
established character or reputation, there is 
-less prc^babiHty of the wrongful criminal pros- 
ecution injuring ^er than there would be if 
she had been a new woman just starting in 
the effort to build up a reputation. 

I have all eady told you, and now reiterate it, 
that you may consider in mitigation of the 
damages the fact— if it is a fact proved— that 
the defendants consulted and were advised by 
a reputable attorney that they had reasonable 
ground for prosecuting the plaintiff. 

The plaintiff can not claim ana recover dam- 
ages for the publicity given to the alleged 
wrong done to het by the bringing of this suit, 
because it was brought of her own choice. 

Unless you find from* the entire evidence, 
and under the instructions of this charge, that 
the plaintiff is entitled to recover, you can not 
and must not award her damages out of mere 
sympathy. You have no right to award dam- 
ages against the defendants merely because 
they may have sufficient means with which to 
pay any judgment entered on the verdict. You 
can only consider their pecuniary ability for 
the purpose already explained. 

On the other hand, you should not withhold 
justice from the plaintiff because she occupies 
an>humble position in life and is not shown to 
be wealthy. . 

You should decide this case precisely as you 
would or ought to do between two individuals 
who are strangers to you, and neither sympa- 
thy nor prejudice should be allowed to influ- 
ence your verdict in the slightest degree. 

Without fear, favor, sympathy, prejudice or 
passion you should render such a verdict on 
all the facts and circumstances of the case as 
you, in the exercise of a souud judgment, and 
guided by the law as cont^ned in the charge, 
consider the case entitled to. 

y. /..C/tesUrsLnd A. T. Seymour, for Plaintiff. 

IVood 6f De Witty for Defendants. 

Note.— In Pa^e v. Milter (3 Ohio Decisions. 
«o40), according to the second syllabus, the cir 
cuit court of the sixth circuit decided that the 
advice of counsel " is not a full defense, but 
only goes to the mitigation of damages," while 
the supreme court in White v. Tucker, 16 O. 
S., 468 (second syllabus), decided that the de- 
fendant may prove that fact as " tending to re- 
but malice and to mitigate damages." -True, 
the advice there considered was that of a 
magistrate, otill, there is no difference in 
principle between such advice and the advice 
of an attorney. 



SUPREME COURT PROCEEDINGS. 

Tuesday, November 24, 1896. 
General Docket. 

No. 3o4o. Mark B. Wells, Treas., v. Mary O. 
Adair. Error to the circuit court of Scioto 
county. Judgment afhrmed, one ground of 
reversal by* the circuit court being that the 
verdict was against the right of evidence. Other 
questions not passed upon. 

3G37. Jane Clark et al. v. The Cleveland Re- 
fining Co. firror to the circuit court of Cuya- 
hoga county. Judgment modified. 

3645. Bartholomew Lucy v. The Metropolitan 
Life Insurance Co. Error to the circuit court 
of Cuyahoga county. Judgment affirmed. 

36C9. William C. Sibley et al,, Ex*rs., v. Carl 
Lehman et al. Error to the circuit court of 
Scioto county. Judgment affirmed, it appear- 
ing that one ground of reversal is. that the 
finding of fact is against the evidence. Other 
questions not passed upon. 

3690. Simeon M. Winn and William S. 
O'Neal, Assignee, etc. etal., v. fc dward Prook et 
al. Error to the circuit court of Muskingum 
county. Judgment affirmed. 

3713. James L. Taylor, Adm., etc., v. Filmore 
Musser, Auditor, etc. Error to the circuit 
court of Scioto county. Judocment affirmed. 

3721. The Pioneer Savings and Loan Co. v. 
Sarah C. McCormick et al. Error tQ the cir- 
cuit court of Hancock county. Judgment af- 
firmed. 

3722. Tne Pioneer Savings and Loan Co. v. 
Edith Lichtig et al. Error to the circuit court 
of Hancock county. Judgment affirmed. 

3732. John Wright et al. v. iGeorge Hobson, 
Recorder of Hamilton county. Error to the 
circuit court of Hamilton county. Judgment 
affirmed. 

3783. Edwin Mansfield et al., Trustees, etc., 
V. Mills, Spellman & Co. Error to the cir- 
cuit court of Hamilton county. Judgment af- 
firmed. 

3784. Edwin Mansfield et al.. Trustees, etc., v, 
Michael Heberger et al. Error to the circuit 
court of Hamilton county. Judgment af- 
firmed. 

3857. Margaret Griffith v. The City of Find- 
lay. Error to the circuit court of Hancock 
county. Judgment affirmed. 
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4154. Henry C DeRhodes v. Fannie Peters. 
Error to the circnit court of Wood county. 
Judgment affirmed. Burket and Shauck, JJ., 
dissent. 

4:>>4. W. W. Dunnavant et al. v. Clara T. 
Howlett Error to the circuit court of Rich- 
land county. Judgmeut affirmed. 

4356. George G. McCrea et al. v. The First 
National Bank of St. Paris, O., et al. Error to 
the circuit court of Champaign county. Dis- 
missed by consent at costs of plaintiffs in 
erron 

4:ii<7. Tohn Diley v. Charles Diley et al. Error 
to the circuit court of Fairfield county. Judg- 
ment affirmed. 

4o!>0. Alexander Glockner v. William New- 
land et al. Error to the circuit court of Scioto 
county. Judgment affirmed. 

4406. Lewis Brant v. Oren J. Lyon. Error to 
the circuit court of Clinton county. Judgment 
affirmed. 

4484. William C. Williamson et al., Trus- 
tees, V. Beriah Johnson, Admr. Error to the 
circuit court of Tuscarawas county. Judgment 
affirmed. 

4436. John S. Smith v. Abram King. Error 
to the circuit court of Richland county. J udg 
nient affirmed on the authority of Newman v. 
Becker. H L. N., 1»». 

4427. John S. Smith v. The Mansfield Sav- 
ings Bank. Error to the. circuit court of 
Richland county. Judgment affirmed on the 
authority of Newman v. Baker, li L. N., 130. 

44.>». John Y. Detwiler et al. v. Harriet J. 
St. John et al. Error to the circuit court of 
Wood county. Judgment affirmed. 

4456. Jesse Bray ton et al. v. E. H. Buckland. 
Error to the circuit court of Putnam county. 
Judgment affirmed. 

4564. Mark Richardson v. A. J. Sandford. 
Error to the circuit court of Cuyahoga county. 
Dismissed by plaintiff in error at his costs. 

4673. The C, C, C. & St. L. Ry. Co. v. 
Alvin Ivins. Error to the circuit court of 
Warren county. Judgment affirmed. 

4822. The C. H. & D. R. R. Co. v. Theodore 
Rradshaw. Error to the circuit court of Lucas 
county. Judgment reversed, ground stated in 
the journal entry. 



4829. George P. Elliott, Treas., v. Nelson 
Cummins, Ex'r, etc. Error to the circuit court 
of Williams county. Judgment affirmed. 

4864. The City of Cincinnati v. The Cin- 
cinnati Street Ry. Co. Error to the circuit 
court of Hamilton county. Judgment affirmed. 

Motion Docket. 

277U. The Rock Plaster Manufacturing Co. 
et al. V. Gustavus H. Schleyer. Motion by de- 
fendant to strike the petition in error from the 
files and the case from the docket in cause No. 

4950, on the general docket. Motion over- 
ruled. 

2780. Herbert R. Gill v. The Consolidated 
Rock Plaster Co. et al. Motion by defendant 
to strike the petition in error from the files 
and the cause from the docket in cause No- 

4951 , on the general docket Motion allowed. 

2781. The Massillon Bridge Co., Leander F. 
Black et al. v. The Cambria Iron Co., Samuel 
B. Smath et al.. Motion by plaintiff to dis- 
pense with printing record in cause No. 5318 
on the general docket Motion allowed, ex- 
cept as to petition, cross-petition and master s 
report 

2782. Philip Kiel v. Benjamin Thoinas. 
Motion by plaintiff for leave to omit printing 
bill of exceptions and to extend time sixty 
days for printing record in cause No. 5255, on 
the general docket. Motion allowed by con- 
sent 

27H3. Jacob Henn v. William Horn and The 
Board of Publication of the Evangelical Asso- 
ciation of North America. Motion by defend- 
ant to dismiss petition in error in causes Nos. 
4637 and 4638, on the general docket Motion 
overruled. 

2784. The SUte of Ohio ex rel., Attorney 
Genera] v. George C. Serrill. Motion by plain- 
tiff to advance cause No. o222, on the general 
docket. Motion allowed. Plaintiff's evidence 
to be filed by December 15, 1896, that of de- 
fendant by January 5, 1897, and by plaintiff in 
rebuttal by January 15, 1897. 

2785. Frank Tierney v. The State of Ohio. 
Motion for leave to file petition in error to the 
circuit court of Erie county Motion over- 
ruled. 

New Cases. 

New cases filed in the supreme court since 
November 19, 1896: 

5327. John J. Winn, Admr., v. Louis Drach 
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et al. Error to the circuit court of Hamilton 
county. S. J. Crawford, lor plaintiff. Von 
Seggem^Phars & Dewald, for defendants. 

5328. H. Netzorg et al. v. Daniel E. Child. 
Error to the circuit court of Wood county. 
Parker & Fries and C. H. Westenhaven, for 
plaintiffs. Barber & Puller, for defendant. 

8629. Daniel Henne, Guard., v. Isaac W. 
Snell et al. Error to the circuit court of 
Darke county. Elliott & Chenoworth for 
plaintiff. Cole, Sater, Robeson, Anderson, 
Bowman and Elliott Chenoworth, for de- 
fendants. 

5330. The State of Ohio ex ret. Daniel B. 
Pearson v. Asa S. Bushnell, Governor et al. 
Mandamus. G. Bambach & Son, for plaintiff. 



F. S. Monnett, Attorney General, for defend- 
ants. 

rm\, H. B. Anderson et al. v. J. M. Kirk- 
bride et al. Error to the circuit court of San- 
dusky county. Jacob S. Hart, A Shanrenfs- 
ley and Garver & Garver, for plaintiffs. 
Frankfort & Sarver, for defendants. 

5332. David Davis v. The Pittsburgh & 
Wheeling CorI Co. Error to the circuit court 
of Belmont county. Talhnan & .\mistrong, 
for plaintiff. N. K. Keunon, for defendant. 

5333. The City of Wellston, Ohio, v. Thomas 
J. Morgan. Error to the circuit court of 
Jackson county. Moore & Smith, E. B. Brij^fh- 
ton and Jas. M. Tripp, for platntiff. J. M, Mc- 
Gillivray and J. W. Bannon, for defendant. 
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vember 23. 1805. 
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Bound copies of Vol. 1. Vol. 2 and Vol. 8 of the Ohio 
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THE FOREMOST OHIO LAW PAPER. 

T/m; growth of this paper iluiHng 
1S9G has been so tnarked that we con- 
fidentiy iissert that it now has a greater 
circulation than any other Ohio law 
paper. It also contains so much more 
legal matter that ive are justifUnl in 
claiming it to be the leading paper in 
its class* 



COMMENDATIONS. 

The following selections give the pith of 
some of the many commendatory letters we 
have received from lime to time. Want of 
space prevents our giving all the letters, and 
we siibtiiit these few as specimens of the 
whole. 

A well k I own lawyer in northern Ohio 
I wr»les: 

" The Ohio Legal News, I believe is the best 
legal paper ever published in Ohio." 

Another says : 

'*I have been a subscriber lo all. the other 

Ohio law papers published within the last 

thirty-five years, and am frank to say that yours 

is ahead of any one of them." 

I A leading member of the Cincinnati bar 

! says : 

" You have made hustling times with your 
competitor, and although you have ma.ie him 
improve his paper considera ly, it is vet far 
l^ehiud yours." 

An attorney of prominence at Columbus 
says: 

*• I learn that your journal is regarded by the 
legal profession as the leading one, and as I 
desire to keep up with the procession, so I 
send yo\i my subscription." 

A distinguished attorney in central Ohio 
writes : 

" Allow me to congratulate you on the ex- 
cellency of the Ohio Legal News. I consider 
it the best law journal in existence to-day." 

A %(*ell known ex-judge, upon return to prac 
tice wrote : 

•* I have beconje in the habit of relying upon 
your Legal News to keep myself posted in the 
matter of current decisions, and items of news, 
while upon the bench, and I should be unable 
while in the practice to go ahead with proper 
assurance, if I did not subscribe for the News." 

A retiring circuit court judge wrote us : 

" You have not only set the pace for com- 
petitors, but made it so rapid that they do not 
appear to be in the race. I am unable to see 
how a lawyer can be without your paper." 

Another member of the bench says : 

*' Containing as it does so, many of the cur- 
rent decisions of interest not published else- 
where, it seems impossible tliat a lawyer who 
aims at success can permit himself to go with- 
out it." 

Another writes : 

•* I like your plan of publishing the dicisions 
It will be a good thing to furnish the profession 
with the bound volumes as rapidly as com- 
pleted. I like also the good fat vohimes you 
are publishing." 
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The next annual convention of the American 
Bar Association is to be held in Cleveland 
ne^t year in the mouth of August The exact 
date not having- been determined yet. 



With the issue of this week's Legai« Nkws 
we close volume one of our Circuit Decisions. 
Advance sheets of volume two, Circuit Decis- 
ions, will be sent out commencing with the 
first issue of the News in January. 



'The supreme court, late Monday evening 
appointed a committee consisting of Colonel 
J. T. Holmes, of Columbus; General J. Warren 
Keifer, of Springfield ; Hon. John A. McMa- 
hon, of Dayton, and Hon. Elam Fisher, of 
Baton, to prepare a suit&ble memorial on the 
death of the late Judge William T. Gilmore, 
who for many years wps a member of the 
supreme court of this state. 

The committe i3 to make its report to the 
court appointing it. 



Judge Edward S. Dowell, judge of the Wayne 
county court of common pleas, died at his resi- 
dence in Wooster Tuesday morning of last 
week. The deceased was fifty years old, was 
born in Salt Creek township. Holmes county, 
and was a lawyer of marked ability. At the 
time of his death he was serving his second 
term as common pleas judge, and had over one 
year yet to serve, his term expiring February 
6, 1898. The deceased leaves a wife, a son and. 
a daughter to mourn his loss, together with a 
host of sympathizing friends. 



The supreme court on Tuesday ailernoon 
heard arguments in the mandamus pro- 
ceedings brought to compel Governor Bush- 
nell to issue a certificate of election to Judge 
Pearson, who was recently elected by the dem- 
ocrats to fill a supposed vacancy on the com- 
mon pleas bench in the Fifth judicial district. 
The governor on the advice of the attorney 
gen' ral, had refused, claiming no vacancy ex- 
isted, despite the action of the last legislature 
in removing Adams county from the Fifth into 
the Seventh district, leaving no resfdent judge 
in t]be former and declaring that an election 
should be held to fill the vacancy created.. The 
attorney general held that the act, so far as it 
made a vacancy, was unconstitutional. The 
supreme court upheld him in this, and Judge 
Collins, the present judge, who was transferred, 
will fill out the unexpired term. 



Judge Munson, of the couit of common 
pleas of Zanesville, gave judgment in a unique 
case last week, in which a lawyer of that city 
claimed that his client had no right to dis- 
charge him . The client, a woman, had secured 
the services of two lawyers to conduct a case 
for her, but tired of one of them and told him 
that she desired his counsel no lorger. Where- 
upon the lawyer refused to go. saying that the 
conditions of their contract was that he should 
receive a fee in ca.se the snit was won. He 
claimed a $100 fee. Judge Munsoti decided 
against the lawyer. 



The supreme court this week, Tuesday, 
handed down a decision in the case of the 
Pennsylvania Raiiroad Company vi.tK\n^\. Jesae 
Snyder ^ an action upon error from the cir- 
cuit court of Lucas county. .The decision 
establishes the principle that where the em- 
ployee of a railroad company, is injured 
through the negligence of the latter com- 
pany, the employing company cannot be held 
liable. Snyder was a brakeman in the em- 
ploy of the Lake Shore company. While 
working on. what is known as one of the cars 
of the Empire Freight Line of the Pennsyl- 
vania company, in the yards qf the Air Line 
Junction, at Toledo, November 17, 1893, he 
was injured by reason of a defective hand- 
hold or iron rod. Action was brought against 
the Lake Shore company and dismissed. He 
then sued the Pennsylvania company and se- 
cured a judgment of $2,500. This was affirmed 
by the circuit and supreme courts. 

The court also decided the case of The City 
of Haviilton v. L, P, Clausen et aL, the sewer 
commissioners of that city. The decision af- 
firms the circuit court and holds to be consti- 
tutional the acts passed by the legislature pro- 
viding for certain street improvements to be 
made at Hamilton. 

The court also rendered a decision which 
Dr. McNeal, State Dairy and Food Commis- 
sioner, fears makes his department powerless 
to successfully prosecute sellers of impure 
drugs hereafter. The case comes from To- 
ledo. Glen A. Emory was arrested for selling 
what was alleged to l>e impure cochineal, and 
the usual question arose as to what is thef 
standard: The department insisted that the 
formula of the United States pharmacopoeia 
of 1890 is the standard, but the defense raised 
the point that the book was not in existence 
at the time the pure food law was paaaed, 
and could not, therefore, be the -standard. 
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The justice of the peace who was trying the 
case finally admitted the pharmacopoeia of 1890 
as evidence, and the defense promptly appealed 
to the court of common pleas. The outcome 
was that the justice was reversed. The case 
was then taken to the supreme court. Now 
the supreme court has overruled the decisions 
and seemingly established the point that the 
edition of 1890 cannot be made the standard 
of drug purity, owing to its having been pub- 
lished since the law became operative. 



THE DEATH PENALTY. 

As the act providing electrocution of crimi- 
nals is about to be put into 'operation, it might 
not be an inopportune time to make a few prac- 
tical suggestions in regard to the same. It has 
always been a serious doubt in the writers; mind, 
as to whether the authority to punish with 
death penalty ever in fact existed in this state, 
if a reasonable and proper construction be 
placed upon section 9, article 1 of our constitu- 
tion, which provides, ^'Excessive bail shall not 
be required, nor excessive fines imposed; 
nor cruel and unusual punishments in- 
flicted." It seems clearly evident from 
this last clause which is copied from the fed- 
eral constitution that ^n^/ and «»i^»/z/ punish- 
ments were intended to be forbidden. Now it 
seems evident from the fact that the use of 
that language by the framers of the federal 
constitution, just at the time that the death 
penalty was so universally prevalent in Prance, 
during the reign of terror, that it was intended 
in this country to do away entirely with the 
death penalty, because it seems that nothing 
in the way of punishment can be considered so 
cruel as that which necessarily results in death. 
So, notwithstanding' the custom it seems an 
opportune time to amend, and since the law 
providing for execution of death penalty by 
hanging has been repealed, and the experi- 
ment in the state of New York has demon- 
strated that the system of electrocution is 
cruel to the highest degree and has been con- 
demned, on that account, it would be well to 
have the question raised and determined 
judicially as lo whether the mode provided for 
is not only cruel but also unusual and on that 
account in violation of both the letter and 
spirit of the above section of the constitution. 
I do not think any number of wrongs can make 
a right, and notwithstanding the fact that 
capital punishment has been approved for a 



century it does not make it right if such be the 
intent of that section of the constitution. 
There certainly can be no doubt but this sys- 
tem of electrocution is unusual, it was not 
even resorted to in the reign of terror when 
nothing seemed too cruel to be inflicted on 
persons charged with crime. It may be claimed 
that it is only meant that cruel and unusual 
punishments are not to be inflicted for 
petty offenses, but in capital cases no limitation 
exists. It seems this is answered by the plain 
provisions of the section itself as it is evident 
that it was intended to cover all cases whether 
felonies or otherwise. True the section men- 
tions capital offenses but only in a way to for-: 
bid bail in such cases and it will be presumed 
that was only descriptive of the kinds of offen- 
ses as understood by common law, and was 
not intended to authorize the infliction of 
capita] punishment in this country, and this is 
the more evident from the closing part of the 
section which forbids the infliction of cruel 
and unusual punishments. It is hoped the 
profession will take up this discussion with a 
view to moulding public sentiment in the. prop- 
er shape to wholly dispense with that relic of 
barbarism and conform our criminal laws with 
both the letter and spirit of the constitution. 
Yours respectfuly, 

D. P. Reinorhi^.^ 
Springfield O. 



VALIDITY OF T^S OHIO TORRENS LAW. 

The Torrens system of registration of land 
titles went into effect in Ohio in September 
last and goes into operation in January, 1897. 

No one is compelled by law to register his 
title in that system. It it is ever adopted to 
any wide extent it will be solely on its merit 

The commission which spent two laborious 
years in framing it, and the legislature which 
enacted it, believed that not only was there 
ample occasion for it, but that the system would 
commend itself to the great body of land own- 
ers and business men of the state whenever 
the law and the conditions that suggested it 
should bome to be well kuQwn and understood. 

It is not a newly devised system. It has beein 
for years in successful operation in Canadian 
and Au.Htralian provinces, and in a limited form 
in Germany and England. The law in this 
state is designated the "Ohio Torrens System," 
because while on the general plan devised by 
Sir Henry Torrens, it is specially and carefully 
adapted to this state and embraces all the best 
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features of the system in other states, worked 
out through actual exj>erience. It is not to be 
confouniied or classed with the so called Tor- 
rens law of Illinois, which was recently and 
most justly pronounced unconstitutional by the 
supreme court. That was the Torrens law only 
in name. Some of the ablest jurists of the 
land, inside and outside of Ohio, have, alter 



average man, and sometimes to the ordinary 
law3*er, it is apMo be treated as a triflug thing 
unworthy serious attention or bu>iiiess objec- 
tion.* There are great nninbers ol c.«ses in 
which just such trifling errois have cut a large 
figure in the fortunes of those who invested in 
property whose title they never inquired into, 
or who disregarded the "trifling defects'* if 



critical and adverse examination, pronounced ; pointid out. 



the Ohio Torrens law not only constitutional 
but effective and practical. At the earliest op 
portunity the Ohio law, destined to so pro- 
foundly a£fect valuable interests, should and 
doubtless will be submitted in a proper case to 
the supreme court in order that its validity may 
be Settled. 
The purpose of the system is fourfold : 

1. To afford a speedy aftd certain method of 
definitely settling the titles to such lands in 
Ohio as may be offered for registration. 

2. To afford an easy means of removing from 
titles defects which may not be fatal, but which 
are troublesome clouds. 

3. To give an absolutely indefeasible title to 
, registered lands, actively defended by the state 

of Ohio. 

4. Tb provide a method of conveying title to 
land with greater security, with about the same 
ease and at nearly as little cost as personal 
property may be transferred. 

The land titles in Ohio wholly free from de- 
fect are very rare. 



Actual cases will better serve to illustrate 
the point, and ma> put ns all on inquiry. 

A farm of 2<H» acres in central Ohio was in 
1S47 mortgaged by the owner, the wife joining. 
Th mortgage not being paid at maturity was 
foreclosed, an<l in ISo.S the pioperty was sold 
by the sheriff, the purchaser taking a "court 
title," ignorantly regarded by many as a guaranty 
that it is full and good. Rut in the suit to 
foreclose, the wife was not made a party de- 
fendant, and so her coutingent right to dower 
was not cut off. In 1878 the husband died. 
His wife, who survived him, afterward claimed 
and recove.ed her life estate in the one-third 
part of the property with rents and profits 
thereon from the d ite of ht r husband's death. 
The title hail several times changed hands, and 
the property had become very valuable; but 
no one had thought it worth while to have the 
title thoroughly examined by a competent per- 
son. The probability also is, that if it had 
been examined, very few. would have looked 
! upon a mortgrige dated in 1H47 and foreclosed 



The experience of professional abstracters ; in 1858 as having any possible danger lurking 
and legal examiners of titles shows that not I in it. 
more than one in ten titles is wholly free from 
defect As many as seven out of every ten 



titled has one or more defects, which unre- 
moved or unexplained, should in the eyes of a 
prudent purchaser cast a cloud upon it. About 
Que-fourth of all titles are so defective as to 
be incurable, and a purchaser must take them 
at his risk. 

As many as seven out of every ten land 
owners believe their titles free from defect. 
As a rule the less a man Jcnows about his title 
the more positive he is that it is absolutely per- 
fect Not until a desirable sale of his land or 
a much-needed mortgage loau is hanging fire 
for full and satisfactory evidences of perfect 
record title, does he become enlightened on 
the general subject And if he does not en- 
tirely miss his loan or lose the sale by reason 
of some discovered defect of title which' can- 
not be removed, still he will have been vexed 
to the last degree . and injuriously delayed in 
clearing it up. 

When a defect of title is pointed out to the , 



In 18-18 a tract of land of .several hundred 
acres was conveyed by a nian, non-resident, 
with whom no wife joined in the cleed. The 
deed did not state whether he was m rried or 
single. In 1878 he died. The property had 
become valuable, had been divided and sub- 
divided, and comprised many fine farms with 
beautiful homes. But no one had bothered to 
investigate whether this grantor when he made 
the deed in 1848 w«is married or single. As a 
matter of fact he was married at the date of 
his deed. In 1884 his widow, with a probable 
twenty good years of life ahead made and 
maintained her legal claim against all the 
property, with an account of one-third of the 
rents and profits since her husband's death. 

In 1825 a married woman owning a tract of 
land in her own right gave birth to a daughter 
named Agnes and then died. The husband 
continued to live on the property, being enti- 
tled to his life estate theVein, and in two years 
again married. In 1832 he sold and conveyed 
the property by warranty deed in fee, his then 
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wife joining him therein ; and they with the 
infant Agnes moved to a distant part of the 
country. In those early dpys there was a vil 
laj^e near the land, which in later years grew 
to a city, embracing this property in its cen- 
tral portion. It became very valuable, was 
subdivided, and many business blocks and 
residences were erected upon it. In 1883 Ag- 
nes came and asserted her absolute ownership 
in and right to the possession of all that land ; 
which \ipon due proof the courts gave her with 
an account of the rents and profits thereof 
since the deUh of her father in 187'{. 

It is interesting to note that not one of the 
many owners of that property had gone to the 
trouble and expense of having a full, narrative 
abstract of title made and examined Ly com- 
petent counsel. For more than fift}' years peo- 
ple had occupied that property in unquestion- 
ing security^ had paid their money for a full 
title, had warranted it with impunity and 
would have been indignant at the request of a 
new purchaser or a money lender for proof of 
perfect title. Some savings banks .which had 
loans on parts of the property were content 
with the simple certificate of an abstracter, 
who was not a lawyer, that he '* had examined 
the record and found the chain of title good 
in the borrower." It is likely that not any of 
those people would willingly have given a dol- 
lar for complete evidence of title, much less 
would they have thought a Torrens svstem of 
any possible use to them. 

There is not now, outside of the provisions 
of the Torrens system, any law, and never has 
been any law in Ohio, requiring reco^rd evi- 
dence to be made of who are the heirs of a 
deceased person and to whom his land shall 
descend. Purchasers of property which has 
thus descended must either take what they get 
without question, or depend on evidence out- 
side of the public records that they are getting 
the^ interest of all the heirs. 
. Latent defects of title growing out of this 
inadequacy of the law are numerous and often 
turn out to be very serious. 

A tract of 160 acres in a populous part of one 
of Ohio*8 largest cities was thus recently in- 
volved. The supreme court of the United 
States found the claim of the heir, whose title 
had never been obtained, good and indefeasi- 
ble, although many more than twenty-one 
years had elapsed, and decreed that possession 
be given with rents and profits. 

In 1841 a man living in Maryland, yet owning 
a large body of land in Ohio, died intestate, 
leaving a son and a daughter who were of age 



and married, and one sou Lester, an infant, 
less than a year old. In 1842 the elder son 
with his wife, and the daughter with her hus- 
band, conveyed the land by warranty in fee, 
describing themselves in the deed as heirs of 
the deceased ancestor, who had owned the 
land. The property was subdivided and resold 
and passed through numerous jiauHs, but no 
purchaser took the pains to get proof that all 
the heirs had joined in the original deed. 
Thirty- seven years afterward Lester brought 
suit and recovered the one-third of the prop- 
erty; and the people who had paid out their 
money and spent their strength in building 
their homes, were remediless. 

Seventy per cent of the titles not already 
cleared up have defects similar on their faces 
to some of thof e mentioned. 

Are they all alike fatal ? By no means. 

But who shall know what are fatal until the 
defects have been investigated and removed 
by satisfactory evidence? 

Can all those which may possibly never prove 
fatal be deared up ? Certainly not, except by 
sufficient lapse of time or the intervention of 
the court. 

It is very apparent that a lapse of twenty-one 
years does not, as is commonly supposed, 
always and absolutely bar out all adverse 
claims to land titles. And who can afford to 
wait even that time with a threatening cloud 
impending over his title, imt>eriling the prop- 
erty he claims and the coming years of oppor- 
tunity? 

Hitherto the relief by court procedure has 
not been adequate because not comprehensive 
or immediately conclusive. In order to clear 
up by ordinary court proceeding a title havflig 
the average number of defects requires as a 
rule as many separate actions as there are de- 
fects. And when all that is done, still there is 
no guaranty that the title is conclusively good. 
With each transfer or mortgage of the land 
the title has to be overhauled, re-examined and 
recertified from the beginning. 

The fundamental basis of the Ohio Torrens 
system is the settlement of title by a decree of 
court. 

The Illinois law omitted the intervention of 
the court, and for that reason was found un- 
constitutional. The Ohio law is so wisely 
framed that in a single and simple action all 
that rdates to or affects a man's title to his 
land may be investigatetl, and, if his title is 
found to be in fee, may be, at once and forever 
settled by the court's decree and due registra- 
tion in the Torrens system. 
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And that is not all : the state itself gets be- 
hind and defends the title. If it shall ever be 
attacked by an adverse claimant — as by some 
undiscovered heir, whose titlt had neither 
passed nor been barred by. limitation or by 
re)2[istration, the state does not wait for the 
owner to ])e dispossessed. He cannot be dis- 
possessed. He has nothing further to do in 
the defense of his title. The state defends it. 
If it shall happen that an adverse claimant to 
registered lauds shall establish his claim it is 
paid by the state out of the assurance fund. 

For there have happened and will continue 
to happen cases in which all reasonable dili- 
gence may not be able to discover fatal defects 
in a title. Of that class are those defects 
which arise out of the inadequacy of the Hw 
hitherto existing for the conveyance and record 
of land titles, as in cases where title descends 
to heirs, examples of which are given above. 
And the titles to nearly all lands in Ohio have 
within' the last fifty years passed, one or more 
times,- by descent from ancestor dying intes- 
tate, to his heirs, of which no record was ever 
made. 

There also was until recently a law of Ohio 
which has been, and will continue to be for 
years to come, a proline source of defect in 
titles which may not with diligence be found 
out It was the law which, until 18jv4, provided 
that no married woman could convey any title 
to land in Ohio unless her husband joined in 
the deed with her. 

Recently the supreme court of tlje United 
States rendered a decree in ejectment against 
people who had, .with their grantors, been in 
possession of valuable and highly improved 
lands in Ohio for over forty years. The chain 
of titles disclo ed no apparent defect. There 
was, however, a deed made in the early part of 
the century in which the signature and 
acknowledgment of the husband was a few 
months subsequent to that of the wife. And 
thesein lurked the trouble; she had died in 
the meantime. At her death the title to the 
land described in the <lee<l descended imme- 
diately to her children subject only to the life 
estate of her husband therein. When he signed 
the deed his life estate alone was conveyed and 
thfet was the only title the guaranty obtained. 
The hu.sband lived to a great age. The^ heirs 
of the wife brought their suit in ejecinient 
within 21 years after the death of the husband 
and recovered the land; which had been occu- 
pied by people who had paid full consideration 
for it and greatly improved it as a home. It 
was by no fault of these people that their prop- 



erty was taken ; and the stat^ through whose 
inadequate laws they had lost it, had no law or 
remedy for their relief 

It is a grievious ill that a man should thus 
suffer the ruin of a life work and through no 
fault or lack of diligence on his part. The 
same misfortune has happened many times 
in Ohio. It is liable to happen many times 
more. 

It would be but simple jus ice that the state 
should step into the breach and not only 
amend the faulty law, but provide a means of 
safety to its land holders, still imperiled by 
hidden defects of title. 

This it has done in the Torrens law for all 
who will avail themselves of its security. 

The njcthods by which a Torrens title is 
conveyed from seller to biiyer, or is mort- 
gaged, are very simple and very inexpensive. 

The time which it takes to find out all the 
various liens and incumbrances, and the full 
condition of the Torrens title, is about five 
minutes. 

Albert Hoi'ghton. 



SUPREME COURT OF OHIO. 
Official Record of Proceedings. 



Tuesday, December 7, 189S. 
General Docket. 

.•i594. Oliver 'C. Shurtz, Adm'r, v. James Col- 
vin et al. Error to the circuit court of Mus- 
kingum county. 

MiNSHAI.I., J. 

1. A vendor who takes a mortg'^ge on the. 
premises, including other lauds of the vendee, 
thereby waives his lien for the' purchase money. 

2. Where an owner of land, under a verbal 
agreement for, the sale of it, places the pur- 
chaser in possession and executes a deed and 
places it in the hands, of a third person, w^ith 
direction to deliver it on the purehase money 
being paid or secured by mortgage ; and the 
grantee induces the holder of the deed to de- 
liver it to him that he may exhibit as evidence 
of title, and the grantee does so to one ignor- 
ant of the facts, and who in good faith makes 
him a loan secured by mortgage on the prop- 
erty, the grantor in such case is estopped from 
setting up his claim to the laud or a lien on it 
for purchase money, against such innocent 
mortgagee. Ogden v. Og<len, -I Ohio St., 1 82. 
distinguished. 

3. The rule that one who would avail him- 
self of an estoppel must plead it. is fairly 
complied with, where, upon the whole case 
made by the pleadings, it appears that the party 
intends to rely on it, if^ certain facts averred by 
the other party, and denied by him for want of 
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knowledge, are made to appear. And iu any 
cuse the rule only applies where the party has 
had an opportunity to plead it. 

Judgment reversed and judgment on the 
facts lound for the plaintiff in error. 

3602. Abram C. Uouey v. John K. Clark, 
Adm'r. Brror to the circuit court of Franklin 
county. 

Shauck, J. 

1. By the provisions of section U139, Re- 
vised Statutes, the administrator of an insol- 
vent estate is a trustee for the creditors of his 
decedent with respect to lands conveyed by 
said decedent in fraud of his creditors, anil he 
may maintain a suit to subject them to the 
payment of the demands of such creditors, 
unless the rights of a purchaser in good faith 
from the fraudulent grantee have intervened. 

2. Such administrator may maintain an 
action against the fraudulent grantee to recover 
the value of the lands, if the latter has con- 
veyed them to an innocent purchaser. 

3. The time within which such action may 
be brought is not fixed by the general statute 
for the limitations of actions, but by the spe 
cial provision ol sa d section, which pcrtnits it 
to be brought within lour years from the 
death of the fraudulent grantor. 

4. On the trial of issues of fact joined in 
an action .so brought to recover the value of 
the lands, either party is entitled to demand a 
jury. 

0. The action to recover the value of the 
lamls so conveyed " involves the validity of a 
deed." and the grantee is competent to testify 
generally under the provisions of sections 
5240-2 of the Revised Statutes. 

Judgments of the circuit and common pleas 
courts reversed. 

427»Tr. The Cleveland. Cincinnati, Chicago 
and St. Louis Railway Compiny v. Maggie 
Kemochan, admx. Error to the circuit C(»urt 
of Crawford county. 

oBradburv, J. 

1. One who engages in a h.'izardous em- 
ployment assumes all risks incident thereto ; 
but is not bound to anticipate such dangers 
connected therewith, as arise solely front ilie 
negligence of others, not in law his fellow 
servants; and therefore his failure to foresee 
and guard against dangers or the latter class, 
does not arise against him, nor his personal 
representatives, a presumption of contributory 
negligence. 

2. An entry in the following terms: "This 
day came the defendant and filed its bill of ex 
ceptions» duly allowed, signed and seale*!, and 
the same at its request is ordered to be made a 
part of the record tn this case, all of which is 
done within the fifty days* allowed.** made on 
th9 journal of a court of common pleas, shows 
with sufficient certainty that the bdl of excep- 
tions therein referred to was presented to and 
signed, sealed and allowed by the trial judge. 

3.* Where, in a proceeding in error in a cir- 
cuit court, the bill of exceptions i.< the predi- 



cate of a ntimber of distinct assignments of 
error, one of which is ' that' the verdict and 
judgment are against the weight of the evi- 
dence — it being the special province of thft 
circuit court ot this state to consider and de- 
termine that question the plaintiff in error is 
entitled, of right, to a decision of the circuit 
conns thereon. Should that court erroneous- 
ly dismiss, or erroneously decline to consider, 
a bill of exceptions on the >rr'unnd that it had 
not been .egally allowed, and thereupon 'affirm 
the judgment l>elow, such judgment of affirm- 
ance will be reserved by this court, withont 
passing on any question arising out of the bill 
or exceptions, and the cause remanded to the 
circuit court with instructions that it consider 
and decide all questions that may arise out of 
the same. 

Judgment reversed and cause remanded. 

43G4. The village of Bellefontaine v. Louis 
Vassaux. F.rror to the circuit court of T^ogan 
county. 

Sprak, J. 

1. A judgment of conviction by a mayor, of 
an offense made punishable by a village ordi- 
nance, ii^ reviewable upon questions ot law,but 
not upon the weight of the evidence. 

2. The geperal rule is thit tit e to goods 
intended to be transported pisses from the 
vendor to the pnrcliAsernp mi delivery i by the 
former to a common carrier consigned to the 
purchaser, whether paid lor or not. But if the 
vendor consigns the goods noni nally to the 
purcha.ser, but actually in care of his own 
storekeeper, who is to retain t leni in control 
and give possession to the purchaser only on 
payment of the purchase price. then the de- 
livery to the common carrier, is not, in law, 
delivery to the purchaser. 

3. Under such circum.sunces, the shipment 
being in effect to the vendor himself, the de- 
livery, when it occurs, would l^ . at the store 
house of the vendor; and the transaction 
would not be a completed sale at the point of 
shipment. 

4. As a general rule, a sale of personal 
property is not completed when anything re- 
mains to be done to identify the thing sold, 
or discriminate it from other like things. 

Judgment reversed . 

'M\H\) The Standard Oil Company v. George 
G, Suowden, assiifiiee, et'al. Error to the cir- 
cuit court of Cuyahoga county. 

BURKKT. J. 

Upon comjiletion of a Structure, three notes 
were taken by the contractors from the owner, 
for the balance due, which notes were indorsed 
and sold to a bank, and within four months 
alter the completion of the stru.!turc, and 
while the bank was the owner and holder of 
the notes, theeontraciors made and filed with 
the county recorder an affidavit in thw lorni 
for perfecting a mechanic's lien to r»ccure the 
indebtedness lor crectiug tlie slrncture. 
Held, that such lien is valid. 

Judgment affirmed. 

4949. Pennsylvania Railroad Company v. 
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Jesse Suyder. Error' to the circuit court of 
;Lucas countj. 

Williams, C. J. 

1. Where companies controlling connecting 
lines of railway transport over their respec- 

'tive lines loaded freight cars of the other, un- 
der a traffic arrangement by which they share 
the earnings, and one company delivers to the 
other to be transported over its line a car that 
is so defective in its equipments as to be tlan- 
gerous to handle, which should have been in- 
spected and repaired before being so delivered, 
and in consequence of such defective condi- 
J^ion of the car an employee of. the latter com- 
pany leceives an injury while handling it in 
the course of his employment, the negligence, 
of the former company in delivering the car 
for transportation without proper inspection 
and repair is the proximate cause of the in- 
jury, although the employer company should 
also have made an inspection of the car when 
it was received, and was negligent in that 
dutv; the negligence of the- latter company, 
while contributing to produce. the injury, is not 
an independent cause breaking the causal con- 
nection between the injury and origMial negli- 
gence of the company furnishing the car for 
transportation ; and either company, or both, 
may be held responsible ft the election of the 
party injured. 

2. The company delivering the car to the 
other company should have anticipated that 
employees of the latter would go upon and 
handle the car and thereby be expjsed to 
the danger of receiving injury, as a natural 
and probable consequence of its defective 
condition, and owed such employees a duty 
to use reasonable care to discover au'l remove 
its dangerous defects be ore it was so de- 
livered. The services of such employees being 
necessary to accomplish tlie transportation in- 
tended, the delivery of the car for that pur- 
pose amounted to an invitation to them to go 
upon and handle the car in the course of their 
employment, and an assurance that they could 
safely do so. 

3. When a person without his faults, is 
placed in a situation of danger, he is not to be 
held to the exercise of the same care and cir- 
cumspection that prudent persons would ex- 
ercise where no danger is present; nor can it 
be sai'i that, as matter of law. he is gniity of 
contributory nejiligence because 'he fails to 
malce the .most judicious choice between 
hazards presented, or would have escaped in 
jury il he had chosen differently. The ques- 
tion in such case is not what a careful person 
would do under onliuary circumstances, but 
wh It would he be likely to do, or mij^ht rea 
son ably expected to do in tlie presence of such 
existing peril, and is one of fact lor the jury. 

Judgment affirmed. 

.')274 The State of Ohio V. Glen A. Kmery. 
Exceptions bv the prosecutin>^ ailorney t > the 
• ruling of the court of common pieas of Lucas 
coiinly. 

By thk Colkt. 

1. The reference in section 3, of the pure 



drug statute (87 Ohio Laws, 248), to the 
United States Pharmacopoeia, is to the edition 
in general use wheii the statute was .enacted, 
which was that of l.S8(). 

2. The sale of a drug which was equal to 
the standard of strength quality and purity 
laid down in that edition, is not rendered un- 
lawiul because it is, below a higher stand.ird 
laid down in a subsequently revised edition, 
though that edition was in general use when 
the sale was made. 

3. A cop)' of the subsequent revised edition 
is not competent evidence in the trial of a 
prosecution under the .statute. 

Exceptions overruled. 

3(596. Hiram D. Peck, adnir., etc., v. Peter 
Cavagna. Error to the general term of the 
superior court of Cincinnati. Judgment af- 
firmed. 

3701. Mattie S. Kirby ct al. v. D miel D. 
Dowdle et al. Error to the circuit court of 
Hamilton county. Judgment affirmed. 

372(5. The B.' & O. R. R. Co. v. Esther Grif- 
fith, admx. Error to the circuit court of Lick- 
ing county. ludgment affirmed. 

3t)6L W. H Mandeville et al. v. Diarca A. 
Dye. Error to the circuit court o/ Washington 
county. Judgment affirmed. 

43«6. The American Kxpress Co. v. Irvin H. 
McPherson. Error to the circuit court of Mi- 
ami county. Judgment affirmed. 

4446. Charles Reite r v. The State of OHio 
ex rel. Rosa Reiter. Error to the circuit court 
of Putnam county. Judgment affirmed. 

5052. The City of Hamilton v. L. P. Claw- 
son et al. Error to the circuit court of Butler 
county. Judgment affirmed. 

5274. State of Ohio v. Glen A. Emery. Ex- 
ceptions to the prosecuting attorney to the 
court of common pleas of Lucas county. Ex- 
ceptions overruled. Per curiam, report. 

5232. Elisha Ciarrison et al. v Rufus K. 
Betts. Error to the circuit court of Ross 
county. Dismi.ssed for failure to file printed 
record. 

5234. F. L. Allen, Receiver, v. A. J. Douds. 
Error to the circuit court of Portage county. 
Dismi.ssed for failure to file printed record. 

5S30. The State of .Ohio ex rel. David V. 
Feason v. Asa S. Bi,ishnell, Governor et al. 
Mandamus. Depiurrer to petition sustained 
and writ refused. 

New Cases. 

New cases filed in the supreme court since 
November 25, \HM\: 

5334. Ilutsin l\ McGliee et al. v. George W. 
Poor, Auditor. Error to the circuit court of 
Jackson county. James M. Tripp, for plaintiffs 
in error. T. A. Jones, for defendant. 

5335. 1, B. Poyer, Guardian, v. Jacob Ht»rnig 
et al., Kx'rs. Error to the circmt court of 
^ne county. C. P. Wickham, for plaintiff.. 
H. W. Peck, for defendants. 
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THE FOKEMOST OHIO LAW PAPER. 



The grofvth of this paper during 
1896 has been so marked that we conr- 
ftdenUy assert that it now has a greater 
eircuUUion than any other Ohio law 
paper. It also contains so much more 
legal matter that we are justi/Ud in 
claiming U to be the leading paper in 
its class. 



COMKEIIDATIOHS. 

The following selections give the pith of 
some of the many commendatory letters we 
have received from time to time. Want of 
space prevents our giving all the letters, and 
we submit these few as specimens of the 

A well known lawyer in northern Ohio 

writes: . *_ u x 

" The Ohio Legal News, I believe is the best 
legal paper ever published in Ohio." 

Another says : ». \..t. 

•*I have been a subscriber lo all the other 
Ohio law papers published within the last 
thirty-five years, and am frank to say that yours 
-is ahead of any one of them.'* 

A leading member of the Cincinnati bar 

»*You have made hustling times with your 
competitor, and although you have made him 
improve his paper considerably, it is yet far 
behind yours." 

An attorney of prominence at Columhus 

" I learn that your journal is regarded by the 
legal profession as the leading one, and as I 
desire to keep up with the procession, so I 
send you my subscription." 

A distinguished attorney in central Ohio 

writes : 

"Allow me to congratulate you on the ex- 
cellency of the Ohio Legal News. I consider 
it the best law journal in existence to-day." 

A well known ex-judge, upon return to prac- 
tice wrote : , 

*» I have become in the habit of relying upon 
your Legal News to keep myself posted in the 
matter of current decisions, and items of news, 
while upon the bench, and I shpuld be unable 
while in the practice to go ahead with proper 
assurance, if I did not subscribe for the News." 

A retiring circuit court judge wrote us : 

" You have not only set the pace for com- 
petitors, but made it so rapid that they do not 
appear to be in the race. I am unable to see 
how a lawyer can be without your paper." 

Another member of the bench says : 

"Conteiningasit does so many of the cur- 
rent decisions of interest not published else- 
where, it seems impossible that a lawyer wto 

.• 4. «..^M<>ea g^an n^rmit Himself tO SO WKH- 



aims at success can permit himself to go wKH- 
out it" 

Another writes: 

'* I likeyour plan of publishing the dicisions 
It will be a good thing to furnish the profession 
with the bound volumes as rapidly as com- 
pleted. I like also the good fat volumes you 
areipublishing." 
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Ez-jndge P&trick Mallon, one of the elder 
members of the Cincinnati bar, died at his 
home Tuesday of this week. 



A test case is to be bronght against the city 
of Urbana, in which it will be. sought to test 
the law authorizing that city to issue bonds for 
the purpose of bringing natural gas to . the 
city. 



The trial of Bx-Senator Gear, of Upper San- 
dusky, who was charged Mrith haying solicited 
a bribe, was brought to a close Wednesday after- 
noon, and resulted in an acquittal, the jury be- 
ing out only one hour. 



Governor Bushnel on Monday afternoon of 
this week, announced the appointment of Prank 
Taggart, of Wooster, for common pleas judge 
for the third subdivision of the sixth judicial 
district Mr. Taggart takes the place of Judge 
£. S. Dowell, deceased. He is a graduate of 
Wooster University, and has been engaged in the 
practice of law for the past twenty years. 



A rather novel and unprecedented proceeding 
was recently instituted in the Cuyahoga court 
of common pleas, in which the administrator 
of the estate of a deceased wife, who had been 
murdered by her husband, brought suit against 
the administrator of the estate of the de- 
ceased husband for $10,000 damages for 
the unlawful killing of his wife. The case 
was tried before the jury in Judge Stone's 
room, which rendered a verdict for $3,000, in 
favor of the administrator of the estate of the 
deceased wife. 



The circuit court of the fifth circuit, sitting 
in Perry county, Wednesday of this week, in 
the case of Manly L, McGee v. the PerCoun 
ty Oil Co.t et al.^ on appeal from the common 
pleas, heldy the Mechanic's Lien law unconsti- 
tutional; following the case of Palmar dr* 
Crawford v. linj^le, 3 O. D., 573, and which 
was affirmed by the supreme court this week. 
No lengthy opinion was given, the court sim- 
ply announced that it would follow the case in 
3, O. D., 573, as it believed the act as amended 
April 13, 1894, in 91 O. L., page 135, was 
contrary to the spirit of sections 1 and 2, of the 
Bill of Rights. 



In the mandamus suit of Dr. W. A. Prance 
against the state board of medical registration 
and examination, which was subAiitted to 
Judge Badger, of Columbus, the judge upon a 
demurrer to the petition and alternative writ, 
overruled the demurrer and gave the board 
until December 26, to answer. In rendering 
his decision the judge said : '^Mandamus may 
be awarded for the purpose of requiring offi- 
cers to proceed to act upon matters required 
by law to be acted upon by them. The ques- 
tion as to whether a court will interfere by a 
mandamus after the board has acted in a case 
and exercised its jndgment and finally dis- 
posed of the case, is not now before the court 
and is not passed on by the court. The board 
in this case, according to the averments of 
the petition, have neglected to act, and it is 
quite clear that a court of equity may grant 
mandamus to put the discretion of such a 
board into motion." 



MXCHAinC'^ LI8N LAW. 
A decison of great importance was handed 
down by the supreme court this week, by which 
the mechanic's lien law passed three years ago, 
was declared unconstitutional. The case in 
which this question was raised and decided was 
that of Paltner <Sf Crawford v. WilliatH C, 
TingUt which came to the supreme court on 
error from the circuit court of Putnam county. 
The decision is understood to apply to material 
men only, and is based on the doctrine that a 
man cannot be made a party to a contract with- 
out his consent, and that the claim of the man 
who has sold the material to a contractor, is 
not good as against the owner of the premises, 
because the latter*s consent was not received to 
the contract. 



THB NIQHOLS LAW. 

The state of Ohio has practically won a 
victory in the United States supreme court re- 
garding the Nichols law. The so-called Nich- 
ols law tax cases were taken up by the supreme 
court Thursday. The attorneys for the West- 
ern Union Telegraph company offered to settle 
with the sUte of Ohio, providing that the 
state would accept in settlement an amount 
somewhat less than*that claimed by the state, 
but this proposition was declined; and when 
the court convened on Thursday morning, at- 
torney Maxwell, representing the Western 
Union, rose to address the court, offering a 
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motion to dismiss the appeal so far as the 
Western Union was concerned, which motion 
the court granted. 

This action of the Western Union is fdr 
reaching in its effect, as by it the constitutional- 
ity of the Nichols law is conceded and it will 
therefore stand for all time, and by it, also, 
the state of Ohio wins in the court of last re- 
sort in its suits agiinst the Western Union, 
and that corporation will have to pay in taxes, 
^e aggregate amount of |220,000, which in- 
cludes the tdxes for four years. 

After the settlement of the cases against 
the Western Union, the cases against the vari- 
ous express companies were taken up. A de- 
cision in these cases will be reached sometime 
next week. 



THE DEATH PENALTY. 

rCommnnicatioii to Ohio Legal News.] 

In your publication of December 5, on page 
63, is an article on " The Death Penalty," by 
Mr. D. F. Reinoehl, of Springfield, Ohio. 

The spirit of Mr. Reinoehl's remarks is com- 
mendable, and, I am sure, worthy of most se- 
rious consideration. A little lapse in one of 
his historical ' allusions, however, should not 
go unnoticed. 

Commenting upon the source of the clause, 
'* cruel and unusual punishment/* found in sec. 
9, art. 1, of our state constitution, he refers it, 
properly enough, to the federal constitution, 
8th amend. 

Discussing further, he goes on to say : "Now 
it seems evident from the fact that the use of 
that language (referring to the clause, * cruel 
and unusual punishment,' found in the 8th 
amend of the federal constitution) by the 
framers of that document, just at the time that 
the death penalty was so universally prevalent 
in France, during the reign of terror, that it 
was intended in this country to do away with 
the death penalty," etc., etc. 

Now' as to the possibly misleading character 
of the passage quoted, it is worth while to 
note, first, that the framers of the federal con- 
stitution met and accomplished their historic 
task during the year 1787; second, that the 
first ten amendments were proposed by con- 
gress, Sept. 25, 1789. and were ratified not 
later than Dec 15, 1791 ; third, that nearly all 
the popular excess of the French people came 
at a date later than Dec, 1791, and "The Reign 
of "Terror" specifically mentioned by Mr. 
Reinoehl, was in 1793. 



If this particular anachronism had not been 
brought to my attention the second time dur- 
ing the last few years, and each time in a cred* 
itable journal, I should not have taken the 
trouble to correct it. 

Very truly yours, 

B. F. Maidkn« 
Marietta, Ohio, Dec, 7, 1896, 



GETTING EVEN WITH THE LAWYERS. 

A magistrate was dealing with a vagrant, and 
in a severe tone addressed him thus : " You 
have been up before me half a dozen times this 
year," thereby giving him to understand he had 
appeared too often on the scene. The prisoner, 
however, was ^qual to the occasion, for he 're- 
plied : " Come, now. Judge, none of that Every 
time IVe been here I*ve seen you here. You 
are here more than I am. People who live in 
glass houses shouldn't throw stones." 

Curran, the Irish advocate, was one day exam- 
ining a witness, and failing to get a direct answer 
said: ''There is in no use asking you questions, for 
I see the villian in your face." "Do you, sir?" 
said the man with a smile. "Faix, I never 
knew before that my face was a looking glass." 

"Prisoner at the bar," said the judge, is thcr^ 
anything you wish to say before sentence 
is passed upon you.'" The prisoner looked to- 
ward the door and remarked that he would 
like to say "good evening," if it was agr <uible 
to the company. 

''I remember" said Lord Eldon, "Mr. Justice 
Gould tried a case at York, and. when he had 
proceeded for about two hours he obseved-, 
'Here are only eleven jurymen in the bo±j 
where is the twelfth?' 'Please you, my lord,' 
said one of the eleven, 'he has gone away abotit 
some business, but he has left his verdict with 
me.* ''—Chambers' Journal, 



HOW CASES ARE DECIDED. 

The way cases are considered and disposed 
of by the supreme court of the United States 
was described by Mr. Justice Brewer in the 
course of his response to a toast at a banquet 
given by the bar of the sixth federal circuit at 
Cincinnati, October 3, 1896. On this point he 
said: 

"In my intercourse with the members of the 
bar I have found to my great surprise that the 
impression prevails with some that cases, after 
being submitted, are divided among the judges, 



72 



OHIO LEGAL NEWa 



and that the court bases its judgment in each 
one wholly upon the report made by some one 
judge to whom that case has been assigned for 
examination and report I have met with law- 
jrers who actually believed that the opinion 
was written before the case was decided in 
conference, and that the only member of the 
court who fully examined the record and 
briefs was the one who prepared the opinion. 

"It is my duty to say that the business in 
our court is not conducted in any such mode. 
Bach justice*i8 furnished with a printed copy 
of the record, and with a copy of each brief, 
filed, and each ^one examines the records and 
briefs at his chambers before the case is taken 
4ip for consideration. The cases are thorough- 
ly discussed in conference — the discussion in 
some being necessarily more extended than 
in others. The discussion being concluded — 
and it is never concluded until each member 
of the court has said all that he desires to 
say — ^the roll is called, and each justice pres- 
ent and participating in the decision votes to 
affirm, reverse, or modify, as his examination 
and reflection suggest The chief justice, 
after the conference, and without consulting 
his brethren, distributes the cases so decided 
for opinions. No justice knows, at the time 
he votes in a particular case, that he will be 
asked to become the organ of the court in 
that case ; nor does any member of the court 
ask that a particular case be assigned to him. 
"The next step is the preparation of the 
opinion by the justice to whom it has been 
assigned. The opinion, when ptepared, is pri- 
vately printed, and a copy placed in the hands 
of each member of the court for examination 
and criticism. It is examined by each justice, 
and returned to the author, with such criti- 
cisms and objections as are deemed necessary. 
If these objections are of a serious kind, 
affecting the general trend of the opinion, the 
writer calls the attention of tlie justices to 
them, that they may be passed upon. The 
author adopts such suggestions of mere form 
as meet his views. If objections are made to 
which the writer does not agree, they are con- 
sidered in conference, and are sustained or 
overruled as the majority may determine. The 
opinion is reprinted so as to express the final 
conclusions of the court, and is then filed. 

"Thus, you will observe, not only is the 
utmost care taken to make the opinion express 
the view of the court, but that the final judg- 
ment rests, in every case decided, upon the ex- 
amination by each member of the court of the 
record and briefs. Let me say that, during 



my entire ser\'ice in the supreme court, I have 
not known a single instance in which the court 
has determined a case merely upon the report 
of one or more justices as to what was con- 
tained in the record and as to what questions 
were properly presented by it. When you find 
an opinion of the court on file, and published, 
the profession have the right to take it rs> ex- 
pressing the deliberate views of the court, 
based upon a careful examination of the rec- 
ords and briefs by each justice participating in 
the judgment Case and Comment. 



N£W JUDGES. 

Following is a complete list of judges elected 
on November 3. Judges that were re-elected 
are designated by having a star prefixed to 
their names : 

SUPREME COURT. 

•Marshall J. Williams, Washington C. H. 

CIRCUIT COURTS. 

•Peter F. Swing, Batavia, 1st circuit 
•Harrison Wilson, Sidney, 2d circuit 
Caleb H. Norris, Marion, 3d circuit 
Hiram L. Sibley, Marietta, 4th circuit 
S. M. Douglas, Mansfield, dth circuit 
•Geo. R. Haynes, Toledo, 6th circuit 
•Jerome B. Burrows, Painesville, 7th circuit 
•H. J. Caldwell, Cleveland, 8th circuit 

COMMON PI,BAS COURTS. 

David Davis, Cincinnati, 1st district 
Ferdinand Jelke, jr., Cincinnati, 1st district 
Jno. P. Murphy, Cincinnati, 1st district 
Samuel W. Smith, jr., Cincinnati, 1st district 
Frederick S. Spiegel, Cincinnati, 1st district 
John F. Neilan, Hamilton, 2d district, 1st 
subdivision. 

♦Theodore Sullivan, Troy, 2d district 2<l 
subdivision. 

Owen Brett Brown,. Dayton, 2d district, 3d 
subdivision . 

.Alvin W. Kumler, Dayton, 'id district, 8d 
subdivision. 

♦Milton Clark, Lebanou, 2<l district, Zd sub- 
division. 

William H. Hubbard, , 3d district, 2d 

subdivision. 

S. A. Wildman, Norwalk, 4th district 1st 
subdivision. 

Linn W. Hull, Sandusky. 4th district, 1st 
subdivision. 

Jason A. Barber, Toledo, 4th district, 1st sub- 
division. 
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*David J. Nye. Elyria, 4th district. 2d sub- 
division. 

P. E. Delleiibaugh, Cleveland, 4th district, 
:\i\ subdivision. 

Jno. M. Markley, , 5th district, 1st sub- 

division. 

*Cyrus Newby, Hillsboro. 5th district, 2d 
subdivision. 

Thos. M. Biggar, Columbus, 5th district, 3d 
subdivision. ^ 

John D. Jones, , 6th district, 1st sub- 
division. 

Enuiiett M. Wickham, Delaware, 6th district, 
1st subdivision. 

^Norman -M. Wolfe, Mansfield, 6th district, 
1st subdivision. 

Jno. L. Maxwell, , 6th district, 3d sub- 

• division. 

^Tall Slough, Lancaster, 7th district, 1st sub- 
division. 

Oliver W. H. Wright, , 7th district, 1st 

subdivision. 

•Henry Collings, Manchester, 7th district, 2d 
subdivision. 

John C. Wilner, . 7th district, 2d sub- 
division. 

Joseph M. Wood, , 7th district, 3d sub- 
division. 

«Wm. Chanibers, Caldwell, 8th district, 1st 
subdivision. 

^William B. Crew, McConnellsville, 8th dis- 
trict, 1st subdivision) 

Jno. W. Hollingsworth, , 8th district, 

2d subdivision. 

Jno. A. Mansfield, Steuben ville, 8th district, 
3d sul)di vision. 

^Fletcher Doutliitt, New Philadelphia, 8th 
district, 3d subdivision. 

^Thomas T. McCarty, Canton, 9th district, 
1st subdivision. 

P. M. Smith, W*»llsville. 9th district, 1st 
subdivision. 

Jas. B. Kennedy, Youngstown, 9th district, 
2d subdivision. 

•Wni. P. Howland, Jeflferson, 9th district, 1st 
subdivision. 

James C. Tobias, , 10th district, 2d sub- 
division. 

Duncan Dow, Belle fontaine, 10th district. 3d 
subdivision. 

SUPRSMS COURT PR0C£EDIN6S. 

Tuesday, December *. 1S96. 
General Docket 
4228. The P., C. C. & St. L. Ry. Co. v. 
James G. Reynolds. Error to the circuit 
court of Warren county. 



MiNSHALL, J. 

Where a person has a ticket purchased from 
a company engaged in the business of a com- 
mon carrier of passengers, entitling him to be 
carried from a certain station to another on 
the line of its road, and is good only on trains 
stopping at his destination, is by the fault of 
the company's station agent, induced to take a- 
tr^in that does not, under its schedule, stop at 
such place, and as a cotisequence, is ejected by 
the conductor on calling for his ticket and lie- 
fore reaching his destination, such facts show 
a right in the passenger against the cpinpany 
to recover as for a tort, and not merely for a 
breach of contract 

Judgment affirmed. 

5284. SUte of Ohio ex rel. Thomas G. Fitz- 
simons v. Samuel M. Taylor, Secretary ol State. 
In Mandamus. 

Sbauck, J. 

1. It is the' imperative duty of the secretary 
of state, as state supervisor of elections, to 
send to the deputy supervisors the form of 
ballot to be used at an approaching election 
immediately upon the expiration of the time 
allowed for correcting certificates of nomina- 
tion. 

2. The secretary, having rightly performed 
that duty, properly refused to instruct the 
deputy supervisors to omit from the ticjcet the 
name of a candidate who subsequently with- 
drew, there being no nomination to fill the 
vacancy. 

Writ refused. \ 

4C27. The City of Galion v. William Lauer. 
Error to the circuit court of Crawford county. 

Bradbury, J. 

1. In an action against a municipal corpo- 
ration to recover for injuries caused hv & der 
fective sidewalk, evidence that the plaintiff 
was married and had a family of small chil- 
dren depending on him for support, is incom- 
petent. The tendency of such evidence is to 
enhance the damages "beyond the sum legally 
recoverable. 

2. Whether or not a presumption would 
arise from such evidence, alone, that the ver- 
dict had been affected thereby, and the evi- 
dence therefore prejudicial ;^et such presump- 
tion should be held to exist where in suoh 
case the court said in its charge that the jury, 
in estimating the damages, might, among 
other matters, consider the ability of the 
plaintiff "to labor and earn money • • ♦ 
and provide for himself and family before and 
after the accident" 

Judgment reversed. 

. 3880. The Stranahan Catering Co. v. Prank 
R. Coit Error to the circuit court of Portage 
county. 
Spear, J. 

1. A master is liable for the malicious acts 
of his servant whereby others are injured, if 
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the acts arc done within the scope of the em- 
ployment and in the execution of the service 
for which he was engaged by the master. 

2. Where a master owes to a third person 
the performance of some duty, as to do or not 
to do a particular act, and commits the per- 
formance of the duty to a servant, the master 
cannot escape responsibility if the servant 
fails to perform it whether such failure 
be accidental or willful, or whether it be 
the result of negligence or malice. Nor 
is the case altered if it appear that 
the malice was directed to the master, 

3. Where a master is under contract to de- 
liver to the proprietor of a cheese and butter 
factory, pure milk, and has knowledge that the 
milk so delivered is to be mixed with the milk 
of other patrons, and intrusts the delivery to a 
servant who, in the course of such employ- 
ment, delivers adulterated milk, the master is 
liable for damages necesi^rily and directly re- 
sulting by reason of such delivery, and it is 
not a defense to show that the servant, without 
authority and purposely, and to gratify his 
malice towards his Employer, and with intent 
to injure him, adulterated the milk so delivered 
by mixing it with water, and that the master 
had no knowledge of such adulteration. In 
such case the rule of damages is compensation 
for the injury. 

Judgments reversed and cause remanded. 

Bradbury, J., dissents. 

4839. Palmer & Crawford v. William C. 
Tingle. Error to the circuit court of Putnam 
county. 

And— 

4968. L- F- Young v. The Lion Hardware 
Company. Error to the circuit court of Clark 
county. 

BURKRT, J. 

1. The inalienable right of enjoying liberty 
and acquiring property, guaranteed by the first 
section of the bill of rights of the constitu- 
tion, embraces the right to be free in the en- 
joyment of our faculties, subject only to such 
restraints as are necessary for the common 
welfare. 

2. Liberty to acquire property by contract, 
can be restrained by the general assembly only 
so far as such re straint is for the common wel- 
fare and equal protection and benefit of the 
people, and such restraining statute must be 
of such a character, that a court may see that 
it is for such general welfare, protection and 
benefit The judgment of the general assem- 
bly in such cases is not conclusive. 

3. While a valid statute regulating con- 
tracts, is, by its own force, read into, and made 
a part of, ^uch contracts, it is otherwise as to 
invalid statutes. 

4. The act of April 13th, 1894, 91 O. L.', 135, 
in so far as it gives a lien on the property 
of the owner to subcontractors, laborers, and 
those who furnish machinery, material, or tile 
to the contractor, is unconstitutional and void. 
AH to whom the contractor becomes indebted 



in the performance of his contract, are bound 
by the terms of the contract between htm and 
the owner. 

Judgment of the circuit court of Putnam 
countv afiirmed, and that of Clark county re- 
versed. 

MiNSHAix, J., dissents. 

4429. Lewis Meier & Co. ^/ al, v. First 
National Bank of Cardington et al.. Error to 
the circuit court of Franklin county. 
Williams, C. J. 

1. A promissory note signed hj all the 
members of a copartnership, when pven for a 
consideration received by the firm, is as eflfect- 
ual to create a partnership debt as if signed in 
the firm name. 

2. The tecovery of a judgment against the 
makers, on such a note, does not extinguish 
the partus rshi|) liability/nor exclude the cred- 
itor from participation in the distribution of 
the eflfects ol the firm, in case of its insolvency, 
among the partnership creditors. 

3. Equity will look behind the form of a 
judgment, and inquire into the nature of the 
demand on which it is founded, and the relation 
of the parties, when necessary for the preserva- 
tion of^equitable rights. 

4. The provision of section 6382, of the Re- 
vised Statutes, which forbids preference 
among executions against the same debtor, 
sued out during the term in which the judg- 
ment was rendered, or within ten days Uiere- 
after, applies^ only to executions sued out on 
judgments of the same court 

6 The rule of equality established by that 
provision is not defeated or affected by the in- 
vention of anoth^ lien having legal priority 
over the judgments and executions that are 
subsequent to such lien; if the amount of 
money made, is insufficient to satisfy all the 
executions, the whole amount applipable to 
each and all of them, must, notwithstanding 
such intervening lien, be distributed to all the 
execution creditors, in proportion to the 
amounts of their respective demands. 

Judgment reversed and judgment for plain- 
tiffs in error. 

3520. The State of Ohio ex rel. Attorney 
General v. The People's Industrial Fire As- 
sociation of Cincinnati, Ohio. In Quo War- 
ranto. Judgment for defendant. 

3743. John Corrigan v. David H. Kiraberly, 
Treas. Error to the circuit court of Cuyahoga 
county. Judgment affirmed. 

3754. Lillian Burnett et al. V. Mary M. Felt 
Error to the circuit court of Summit county. 
Judgment affirmed. 

3756. L. E. Stevens v. John C. Wheeler. 
Error to the circuit court of Huron countv. 
judgment affirmed. 

3773. Thomas H. Wells v. The Lawrence 
Railroad Co. Error to the circuit court of 
Mahoning county. Judgment affirmed. 

3789. John Ream et al. v. Peter Ramlow et 
al. Error to the circuit court of Franklin 
county. Judgment affirmed on the authority 
of Dengenhart v. Cracraft (36 Ohio St, 549). 
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3791. The Baltimore & Ohio Southwestern 
Railroad Company v. Charles Ault. Error to 
the circuit 'court of Ross county. Judgment 
of the common pleas reduced to $100 with in- 
terest from the date of its rendition. In other 
respects the judgment of the circuit court is 
affirmed. 

3793. Charles G. Hickox, AdmV, etc. v. J. 
C Shields, Treasurer. Error to the circuit 
court of Cuyahoga county. Judj^ntent affrnied 
on the authority of Gager, Treas., v. Prout et 
al., 48 Ohio St, 89,and Probasco v. Raine,Audi- 
.tor, 50 Ohio St,378. 

3811. C. Dieringer V. Carlisle building & 
Loan Co. Error to the general term of the 
superior court of Cincinnati. Judgment 
amrmed. 

4988. The Findlay Street Railway Co. v. 
The Citv of Pindlay. Error to the circuit 
zourt of Hancock county. Judgment of the 
circuit court, as to the tst, 2nd and 3rd causes 
>f action, reversed, and that of the common 
pleas affirmed, and as to the 4th cause of ac- 
:ion, judgment of the circuit court is affirmed. 

Burket, J., not sitting. 

5227. Jacob C. Halm et al. v. Henry A. 
Brown. Error to the circuit court of Williams 
county. Dismissed by consent of parties at 
costs of plaintiffs in error. 

Motion Docket. 

2719. George Policy et al., Adm'r, v. Eliza- 
l)eth A. Hicks. Motion by defendant to strike 
bill of exceptions from files and to dismiss 
cause No. 5032, on the general docket. Motion 
overruled. Questions raised may be submitted 
on final hearing of the case. 

2720. George Policy et al., Adm'r, v. Eliza- 
beth A. Hicks. Motion by John Hicks, one of 
the plaintiffs in error to dismiss cause No. 
5032 on the general docket. Motion over- 
ruled. Questions raised may be submitted on 
the fiuai hearing of the case. 

2786. Mark Hutchinson v. Robert H. Jenks 
et al. Motion by plaintiff to reinstate cause 
No. 4554 on the general docket. Motion al- 
lowed. 

2787. John G. H *er et al. v. J. E. Williams. 
Motion by plaintiffs to reinstate cause No. 4553 
on the general docket. Motion allowed. 

2788. Mary S. Black et al. v. William B. 
Hiatt et al. Motion by plaintiffs to reinstate 
cause No. 4552 on the general docket. Motion 
overruled. 

2789. The Lawrence Furnace Co. v. The 
Trustees of Oiiginal Survey, Township 2, 
Range 18. Motion by plaintiff to reinstate 
cause No. 4503 on the general docket. Motion 
allowed by consent 

2790. The State of Ohio v. James G. Lowe. 
Motion for leave to file a petition in error to 
the circuit court of Washington county. Mo- 
tion allowed and cause advanced. 

2791. Joseph Pfitzer v. The C, C, C. & St. 
L. Ry. Co. et al. Motion by plaintiff for tem- 
porary injunctioif-in cause No. 5344 on the gen- 
eral docket Motion overruled. 



2792. The State of Ohio v. John Ruedy. 
Motion by plaintiff for leave to file a bill of ex- 
ceptions to the court of com *« on pleas of Port- 
age county. Motion allowed and cause ad- 
vanced. 

New Cases. 

New cases filed in the supreme court since 
November 25, 1896. 

5:^<>. James Reed et al. v. The State of Ohio 
ex re I. Thomas J. McDermott, etc.. Error to 
the circuit court of Muskingum county L. 
E Dodd, F. S. Gates and H. P. Willey, for 
plaintiffs. Thomas J. McDermott, for delend- 
ant 

53^7. Levi L. Dunlavy v. The Dennison De- 
posit Bank and Edward M. Bailey as Assignee. 
Error to the circuit court of Tuscarawas coun- 
ty. Lusk & Ronig, for plaintiff. 

5338. John M. Curry et al. v. William Koh- 
ler et al. Error to the circuit court of Tusca- 
rawas county. Lusk & Ronig, for plaintiffs. 

5339. Walttr J. Lockwood et al. v. Elizabeth 
S. Marvin et al. Error to the circuit court of 
Erie county. Bentley & Stewart, Stewart & 
.Rowley and Andrews Bros., lor plaintiffs. R. 
M. Lockwood, Horace Andrews and A. Phin- 
ney, for dtfendants. 

5340. The C, H. & D. R. R. Co. v. Ella 
Hickey, Adm'x. Error to the circuit court of 
Lawrence county. R. D. Marshall, lor plain- 
tiff. E. F. Williams and A. J. Johnson, for de- 
fendant 

5341. The Bellaire. Bridgeport and Martin's 
Ferry Street Ry. Co. Vf Martha E. Smith. Er- 
ror to the circuit court of Belmont county. J. 
C. Heinlein, for plaintiff. W. B. Francis, for 
defendant. 

5342. Emil Lehrke et al. v. C. I.Taylor, 
president, etc., et al. Error to the circuit court 
of Cuyahoga county. Wilson & David, for 
plaintiffs. 

5343. The Northwestern Ohio Natural Gas 
Co. v. The City of Tiffin et al. Error to the 
circuit court of Hancock county Doyle & 
Lewis and H. P. Burket, for plaintiff; Lutes 
& Lutes and J. A. & E. U. Bope, for defendants. 

5344. Joseph Pfitzer v. The C. C. C. & St L. 
Ry. Co. et al. Error to the circuit court of 
Hamilton county. H. P. Lloyd and Joseph W. 
O'Hara, for plaintiff; Harmon, Colston, Gold- 
smith & Hoadly, Frank F. Finsmore and D. 
Thu. Wright, for defendants. 

5345. William L. Phillips, Exr., v. Myrtle S. 
McConica, Guardian. Error to the circuit 
court of Morrow county. McConica & Banker 
and S. C. Kingman, for plaintiff; L. K. Pow- 
ell and J A. Garver, for defendant 

5346. Florence Hoffman, Exr., et al. v. The 
Traveling Men's Beneficial Association, etc. 
Error to the circut court of Montgomery 
county* Gottschall & Crawford, for plaintiffs : 
Dickson & Clark, for defendant 

5347. Curtis T. Johnson, Adtiir,, v. Alice H. 
Tucker et al. Error to the circuit court of 
Lucas county. Seuey & Johnson & Tried- 
man, for plaintiff. 
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5348. Lewis Hobletz et al. v. T. D. Crocker. 
Error to the circuit court of Cuyahoga county. 
Caxpenter & Young, for plaintiffs. 

5349. Merchant Carter et al. v. Joseph Day. 
Error to the circuit court of Richland county. 
W. L. Sewell & Cummings and McBride, for 
plaintiffs ; Donnell, Marriott, and Bradford and 
Morehouse, for defendant. 

5350. The Ohio Oil Co. v. Thomas A. Law. 
Error to the circuit court of Auglaize county. 
La^rton & Stuve and Wheeler & Price, for 
plaintiff; Goeke & Culiton, for defendant 

5351. The Ohio Oil Co. vs. Delilah M. 
Swergart. Error to the circuit court of Au- 
glaize county. Layton & Stuve and Wheeler 
& Price, for plaintiff; Goeke & Culiton, for 
defendant 

New cases filed in the supreme court since 
December 2, 1896. 

5862. SUte of Ohio ex rel. James Ray 
Stellings v. Asa S. Bushnell, Governor. Man- 
damus. Dan. J. Ryan, for plaintiff. 

5363. The Village of Dennison^ Ohio v. 
Ouney Daugherty. Error to the circuit court 
o Tuscarawas county. T. H. Loller, (or plain- 
tiff. Healea & Green, for defendant 

5354. The City of Fremont, Oluo, v. W. V. 

B. Ames. Brror to the circuit court of San- 
dusky county. Tames Hunt, for plaintiff. Bar- 
tlett &, Wilson for defendant 

5355. H. A. Williams v. Henry Stearns et 
al. Error to the circuit court of Crawford 
county. L. C. Peighner, for plaintiff. R. V. 
Sears and Harris & Monnett, for defendants. 

5356. James C. Bolon v. Cephas W. Starr. 
Error to the circuit court of Belmont county. 
O. T. Hofsrard, for plaintiff. J. W. Walton, for 
defendant 

5357. The B. & O. R. R. Co. v. Walker Pul- 
ton, Admr. Error to the circuit court of Bel- 
mont county. J. H. Collins, for plaintiff. A. 
G. & W. Mitchell, for defendant 

5858. James R. Todhunter v. James Priddy. 
Error to the circuit court of Fayette county. 
Post & Reid, . for plaintiff. Joseph Hidey, for 
defendant. 

5359. Rueben Rankins, Admr, v. Mary 
Claine et al. Error to the circuit court of Fay- 
ette county. Post & Reid, for plaintiff. H. 
H. Sanderson and Humphrey Jones, for de- 
fendants. 

5860. Adelia Morris v. Harriet Woodbunn. 
Error to the circuit court of Columbiana coun- 
ty. A. G. Smith and A. H. Clark, for plain- 
tiff. J. H. Brooks and J. G. Moore, for defen- 
dknt 

5361. Earl Brocket, a Minor, et al. v. Free- 
man Gates, Ezr. et al. Error to the circuit 
courc of Cuyahoga county. A. J. Mitchael and 

C. E. Pcnneville for plaintiffs. G. H. Poster 
and W. W. Boynton, for defendants. 

5362. William E. AUen v. William £. Rus- 
sell et al. Error to the circuit court of Sum- 
mit county. Tebbals & Frank,* for plaintiff. 
Musser &Kohler; G. M. Anderson and Tib- 
bitt & Prank, for defendants. 



5368. Jacob Kramer v. Mahlon C. Rouch et 
al. Error to'the circuit court of Wayne coun- 
ty. John McSweeney, for plaintiff.' Mahlon C. 
Rouch and M. L. Smyser, for defendants. 

5364. Jirdena Conner v, Frank Conner et 
al., Guard., et al. Error to the circuit court of 
Fayette county. D. L Worthington and H. M. 
Daugherty and Nye Gregg, for plaintiff. Post 
& Reid, for defendants. 

5865. Harry Silverman et al. v. Levi Hey. 
Error to the circuit court of Cuyahoga county. 
W. C. Rogers, for plaintiffs. Emil Joseph for 
defendant 

6366. The SUte of Ohio ex rel. Sidney 
Moore V. Cyrus B. Adatns, Treas. of Delaware 
county. Er^or to the circuit court of Delaware 
county. J. S. Jones & Son for plaintiff. 
George Coyner for defendant 

5367. Claribel Ivfes v. Margaret C Mc- 
^icoll. Error to the circuit court of Hamilton 
county. Kittredge & Wilby, for plaintiff. 
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vember 28. 18B6. 
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.Bound copies of VoL 1, Vol. 2 and Vol. 8 of the Ohio 
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Bound volumes of Vol. 1, Ohio Lbgal Nbws (Toledo 
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THB FORXMOST OHIO LAW PAPSR. 

The growth of this paper during 
189tf h€M been so f narked thtU we con- 
fidentiy assert that it now has a greater 
eireuiation than any other Ohio law 
paper. It also contains so tnuch more 
legal matter thai we are Justi/U.d in 
claiming it to be the leading paper in 
its class. 



COMMENDATIONS. 

The following selection;^ give the pith of 
some of the many commendatory letters we 
have received from time to time. Want of 
space prevents our giving all the letters, and 
we submit portions of a few of them^ as speci- 
mens of the whole. 

A well known lawyer in Northern Ohio 
writes : 

'The Ohio ItWiAU Nbwr, I believe, is the best legal 
paper ever 'published In Ohio." 

Another says : 

"I have ^een a subncrfber to all the other Ohio law 
papers published within the last thirty years, and am 
frank to say that yours is ahead of any one of them.*' 

A leading member of the Cincinnati bar says: 
"You have made hustling times with your compet- 
itor, and although have made him improve his paper 
considerably, it is yet far behind youx^.'* 

' An attorney of prominence at Columbus 
says : 

'*I learn that your Journal is regarded by the profes- 
sion as the leading one. and as Idesire to keep up with 
the procession, so I send you my subscription." 

A distinguished attorney in Central Ohio 
writes : 

"Allow me to congratulate yuuon the excellency 
of the Ohio Lbgal Nawa I consider it the best local 
law Journal in existence today." 

A well known ex-judge, upon return to^prac-* 
tice, wrote : 

"I have become in the habit of relying. on your 
Lbgal Nbws to keep myself posted in the matter of 
current declKions.and Items of news while upon the 
bench, and I should be unnble while in practice, to go 
ahead with proper assurance if I did not subscribe for 
the Nbws.** 

A retiring circuit court judge wrote -^s : 

"You have not only set the pace foi competitors, 
but made it so rapid that they do not appear to-be in 
the race. I am unable to see how a lawyer can be 
without your paper." ;tr^ •""^^ .. . .- . 

r. Another member of the bench says ; ^- 

'Containing, as it does, so many of the current de- . 
cislons of Interest, not published elsewhere, it seems 
impossible that a lawyer who aims at success csn per- 
mit himself to go without it.** 

Another judge writes : 

"I like your plan of publishing the decisions. It will 
be a good thing to furnish the profession with the 
bound volumes as rapidly as completed. I like, also, 
the good fat volumes you are publishing.'* 

A*n able attorney in a prominent inland city 
writes : 

"Your subscribers, so far as I have heard, have 
nothing but good words for the Ohio Lboal Nbws. 
Your efforts seem to have met the'r unqualiHed 
approval." 

Another well known attorney from an inland 
citj', having been a subscriber for some time 
writes : 

"I take this opportunity to express my great appre- 
ciation of the Lbgal Nbws. I consider it by far the 
best legal publicsatlon in Ohio, and if you continue to 
improve as you have in the past year, it will have no 
superior in any state.*' 

A Mell known law firm in Northern Ohio 
writes : 

"We find the Lbgal Nbws indispensable in our prac- 
tice. It is a work of superior merit, and the most 
complete ahd ably edited law magazine in ihe state.*' 
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Roscoe Conkling, describini? a witness on 
the other side of the case : *' Gentlemen, I 
thiak I can see that witness now — his month 
stretching across the wide desolation of his 
lace, a fountain of falsehood and a sepulchre 
of ruin. 



A German court in .Berlin, Germany, made 
an odd ruling this week. A man was accused 
of stealing electricity by tapping an electrib 
light company's wires. The court ruled that 
only moveable material could be stolen which 
electricity was not, and therefore the man was 
acquitted. 

In an action by a husband to recover dam- 
ages for the alienation of his wife's affections, 
and for criminal conversations, a letter written 
by the wife to her paramour, after the allege d 
intercourse but during the period of aliena- 
tion, is admissible to show her feelings toward 
him during that time; Puih y. Zimbletnan, 
(Iowa ). 68 N. W. Rep., 895. 



Hon. Theodore K. Funk, a criminal law3^er 
of Portsmouth, has decided to test the consti- 
tutionality of the law defining burglary. He 
has been defending a person charged with burg- 
lary, and had moved to quash the indictment 
on the ground that the words ^'or any other 
building," used in the statute defining the 
crime renders it vague and not specific, which 
mo. ion the trial judge promptly overruled. 



A sheriff to whom a chattel mortgage is 
delivered for the purpose of executing the 
power of sale therein, is authorized to sell only 
for cash, and the mortgagee is not bound by a 
sale on credit under an agreement made by his 
agent and the sheriff and bidder without the 
knowledge, consent, or subsequent ratification 
of such mortgagee; Maddox v. 7a^f^,(Mont.), 
46 Pac. Rep., 536. 

1 he publisher of a libel is liable for all the 
damages which the injured party sustained 
thereby, including not only the ii\jury to his 
character, but also the injury to his feelinrs. 
and for the mental sufferings caused by the 
libel, and for such other damages as wefe the 
direct or necessary result of such publica- 
tion, though he believed the publication to be 
true; l^hret v. Elmore, (Ky.), 37 S, W. Rep., 
292. 



Neither the possession or occupancy of land 
by a daughter of the owner, with her husband 
and children, nor the making of improvements 
thereon by them will be held such a part per- 
formance of a parol promise by the father to 
make a gift of the land to the I'aughter as to 
render such promise enforceable against a-sub- 
sequent grantee of the father, without clear and 
positive proof of the promise, and that the 
possession was taken with sole reference there- 
to; Meigsv. Mortis, (Ark.), 37 S. W. Rep., 302. 



One who has been induced to enter into a 
marriage contract by the misrepresentations of 
another that the woman was virtuous and re- 
spectable, when in fact she was pregnant at the 
time by the party inducing the marriage, may 
maintain an action against him for the damage 
thereby sustained, and in such case exemplary 
damages may be awarded, such action being 
maintainable upon the ground of the loss of 
consortium, as well as that of pecuniary loss. 
Kyek V. Goldman, N. Y. court of appeals. 



Attorney-general Monnett, in an opinion 
rendered Wednesday regarding the question 
submitted to him by school commissioner Cor- 
son, relating to the compulsory education law, 
holds that every minor between fourteen and 
sixteen years of age, whether he can read and 
write the English language or not, is obliged 
to attend school, unless he is engaged in some 
regular employment, and that upon proper 
notice being served, penalties can be 'inflicted 
under the statutes upon parents, guirdians, 
etc., for neglecting to send such children to 
school. 



The suit in mandamus to test the constitu- 
tionality of the Torrens land transfer act, was 
filed in the supreme court last Monday, by 
Attorney General Monnett, against Auditor of 
State Guilbert and Secretary of Stete Taylor, 
and other members of the board appointed by 
the act to prepare blanks to be distributed 
among the county officers. 

The question is raised by the state auditor 
refusing to prepare the forms required by law. 
The suit is brought by agreement between the 
attorney general and auditor of state, as it was 
deemed best to have the validity of the law 
tested before it goes into operation, and 
thereby Save any unnecessary' delay and ex- 
pense, that would naturally result should, the 
law be tested after going into operation. 
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In an action for the conversion of certain 
notes collnsively transferred to defendant by 
plaintiff's agent, it appeared that under the 
contract of agency all notes were to be taken 
in plaintiff's name, and that the agent, con- 
trary to his agreement, had taken the notes in 
his own name ; it was held, that the plaintiff, 
by bringing the action, sufficiently ratified the 
act of the agent in taking the notes in his own 
name to entitle him to recover for their con- 
version ; Warder^ Bushnell & Glessner Co, v. 
Cuihbert, ( Iowa), eJ8 N. W. Rep., 917. 



With an evident fancy for jokes that are re- 
versible, a judge in a recent case says : "Jokes 
are sometimes taken seriously by the young 
and inexperienced in the deceptive ways of the 
business world, and if such is the case, and 
thereby the person deceived is led to give valu- 
able services in the full belief and expectation 
that the joker is in earnest, the law will also 
take the joker at his word, and give him good 
reason to smile. The law discountenances de- 
ceit, even practiced under the form of a jest, if 
the weak, immature, or confiding are thereby 
imposed on to their injury.'* 



The death of Judge Anson Pease, of Massil- 
lon, occurred in that city Wednesday morning 
at 9 o'clock. -He had l^en ill for more than a 
month, and at the time of his death, he had 
reac)ied the remarkable age of 77 years. 
Judge Pease was senior member of the law 
firm of Pease. Baldwin and Young, and he was 
one of the most able members of the Stark 
county bar. As a citizen he was honored and 
respected. When news of his death reached 
Canton, the county seat, court was immediately 
adjourned. 

Judge Pease had served two terms as com- 
mon pleas judge, and while on the bench, his 
ability and integrity were never questioned. 

The constitutionality of the law known in 
Cuyahoga county as the "special road law," was 
bitterly attacked in the circuit court of that 
county, this week, by Attorney Prentiss, who 
claimed that the legislation was special, and 
therefore unconstitutional, it being passed for 
tlie benefit of Cuyahoga county, and applied 
only to this ccmnty. Attorneys White and 
Stewart, represc nting the other side vigorous- 
ly insisted that vhe law was constitutional, de- 
claring that the law applied to any county, pro- 
viding that county contained a city of the 
second grade, first class. They showed that 



it was possible for another county to have a 
city of that grade and class, and thereby rea- 
soned that the law was a general law and not a 
part of the obnoxious special legislation. 



Judge McNeil, of the Hamilton court of in> 
solvency, recently held that where the wife of 
an assignor joined in a mortgage, and at the 
hearing for a distribution claimed lier inchoate 
right of dower, and then assigned this right to 
another in payment of a debt, that she was en- 
titled to have her inchoate right of dower 
ascertained, but inasmuch as she joined in the 
mortgage, which although unrecorded, is good 
as between the mortgagors and mortgagees, 
and her assignee having knowledge of the ex- 
istence of the mortgage, by reason of -Ifcing a 
witness to its execution, the dower uf on dis- 
tribution must be subrogated to the mortgage 
so far as necessarv to satisfy his claim. 



BAR COMMITTEE. 

The following committee for the examina- 
tion of candidates for admission to the bar 
during the ensuing year was appointed by the 
supreme court last week : 

A. D. Pollett, chairman, Marietta. 

Paul Howland, Cleveland. 

Edmund B. Dillon, Columbus. 

Geo. C. Kohler, Akron. 

Lyman Cunningham, Chillicothe. 

J. P. Cadwell, Jefferson. 

L. A. Koons, Athens. 

J. P. Stockdale. Cambridge. 

Hiram Van Camp, Toledo. 

The committee is entirely new, with the sin- 
gle exception of Mr. Follett. 



AN EXPLANATION. 

[Communicatiou to Ohio Legal Nbvts.] 

I frankly confess the anachronism refeired 
to by Mr. Maiden in your issue of Dec. 12th and 
beg leave to say that I only used the illustration 
more to emphazise the fact that at that time 
and for centuries prior thereto the death pen- 
alty was regarded cruel and atrocious by all 
persons, except the rulers of the kingdoms and 
governments. And feeling that in this country 
under our constitution, the people are recog- 
nized as the true rulers and they are the ones 
who determine what the government may do. 
Therefore when they determined that cruel and 
unusual punishments should not be inflicted, 
without further definition it seems that it is 
not unreasonable to define the term in the 
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light of what the peop e in other countries 
regarded cruel punishments. It is certainly a 
fact that any punishment purposely adminis- 
tered to cause death must lie considered cruel. 
It also seems reasonable to apply the same rule 
to a state or government that is applied to per- 
sons and allow the right to take life only in 
cases of self defense. As the rule of self preser- 
vation is the first law of nature; yet that rule is 
limited as to persons and only hIIows a person 
the right of taking the life of his assailant 
while in eminent danger of life or limb, but 
does not extend to taking life after the assail- 
ant has been taken into custody and no immi- 
nent danger exists. If this doctrine be applied 
to the state, the right to take life for self pro- 
tection would cease as soon as the state had 
the victim fully underwits control so as to 
prevent further injury. So it was the cruel 
and barbarous doctrine which I desired to 
have considered and not the historical event 
and the criticising is kindly acknowledged. 
Very truly yours, 

D. F. Ubinokhi«. 



DEATH OF JUDGE MALLON. 

Former Judge Patrick Mallon,. of Cincinnati, 
died Tuesday morning of last wetfk at 9:30, at 
his home on Mt Auburn. It had been noticed 
by the bar that he had been slowly failing ever 
since tlie death of his wife three years ago, but 
he had'been about "until very recently, and the 
news of his death came as a surprise and a 
shock. The immediate cause of his death was 
heart failure. 

Judge Mallon was born in the county of Ty- 
rone, in the north of Ireland, March 17, 1823. 
He would therefore have been seventy-four 
years of age on his next birthday. His par- 
ents removed to this country when he was four 
years of age. His early education was obtained 
in the vicinity of Saratoga Springs, New York, 
where his parents had taken up their resi- 
dence. He began the study of the law in 
Troy, New York, completing it in the office of 
the late Alphonso Taft, in this city, in 1848, 
when he was admitted to practice. His first 
law partnership was with Judge Taft and 
Thomas M. Key, which was continued until 
1857, when Judge Mallon took his seat on the 
commdn pleas bench. {|e was defeated for a 
second term and retired from the bench in 
1862, when a law partnership was formed with 
Christopher Von Seggern, which was continued 
for six years. In 1 870 a pnrtnership was formed 
with John Coffey, and in 1888 Hon. Guy Mallon, 



the Judge's son, was admitted to the firm, 
which became Mallon, Coffey & Mallon, and 
has been continued to the present time. Mrs. 
Mallon was a daughter of Thomas D. Beadle, 
of Revolutionary stock. Their children are 
four in nnmber— Howard T., a business man 
in Spokane Falls, Washington ; Guy W., who 
has just been alluded to ; Mrs. E. B. Sargent, 
and Neil, a student at Yule, judge Mallon was 
a Ciireful and able lawyer, and a man of the 
highest integrity and of a loveuble disposi- 
tion. He leaves no enemies, but many who 
admired and honored him. — Com ( [miex. 



CITIVG AKBSICAN REPORTS IN ENGLAND. 

The increasing? and popular practice of citing 
American reports in English courts, is the 
subject of much adverse criticism. The Ijmdoti 
So/icilor's fournal says : 

'*The American reports have this month 
attained the dignity of a place in a head note 
to Kennedy v. Trafford, 18%. 1 Ch. 763. says: 
• Van Home v. Fofidu, 5 Johns. Ch. (N. Y.) 388, 
not followed.' A decision of Chancellor Kent 
is cited as authority to the English court of 
appeal, and is not followed. Why not ? Be- 
cause in spite of the great attainments, judg- 
ment and skill in the application of principles 
of Chancellor Kent, the English court of appeal 
did not know how far the law of the state of 
New York and the law of England were alike 
in these matters. And hurely it is not their 
business to know. 

• It is quite bad enough to cite foreign deci- 
sions Arguendo tm^ by way of analogy, unless 
the foreign law is proved as a fact ; the citation 
is even then fairly useless. But the citation of 
such foreign decisions as authorities in an 
English court should be repressed with severity 
as both dangerous and misleading. On this 
point we can 'not do better than recall the 
strong remark of Lord Halsbury and Cotton 
and Fry, L. JJ., In re Missouri Steamship Co, 
(42 Ch. Div. 321, 330). On counsel proceeding 
to read the judgment of the supreme court of 
the United States in the Montana case. Lord 
Halsbury, C, .said : 'We should treat with 
great respect the opinion of eminent American 
laviryers on points which arise before us, but 
the practice, which seems to be increasing, of 
quoting American decisions as authorities, in 
the same way as if they were decisions in our . 
own courts, is wrong. Among other things, 
it involves an inquiry, which often is 
not an easy one, whether the law of America 
on the subject on which the point arises is the 
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same as onr own.' Pry L. J., said : * I also have 
been struck by the waste of time occasioned 
by the growing practice of citinj^ American 
authorities.* 

"And Cotton, L. J., added : * I have often pro- 
tested against the citation of American author- 
ities. If the practice gets thoroughly estab- 
lished we shall soon have counsel contending 
that a well-considered decision of an English 
judge was wrong because some out-of-the-way 
American case was not cited to him or that 
another case has been overruled by an Ameri- 
can court. We have such an abundance 06 case 
law on every subject in our own reports, that 
principle has very seldom an opportunity of 
coming to the front. When, however, that 
case does arise, for the law's sake, do not let 
us allow English principle to be stifled by 
foreign competition.' " 



IHPROVSMBNT LAW. 

Some doubt has arisen as to the validity of 
the improvement law, passed ty our last legis- 
lature and which provided for the improve- 
ment of the state house. The chief objection 
as to its validity seems to be, that the law did 
not receive the necessary two-thirds vote as 
required by sjsction 29, article 2, of the consti- 
tution. In our opinion this section of the con- 
stitution requiring a two-thirds vote of the mem- 
bers of both h mses.of the legislature, in certain 
cases, does notapply to the state house improve- 
ment law. The section above mentioned 
applies merely to cases where there is a claim 
existing against the state at the time an act is 
passed providing for the payment 6f such 
claims. 

In the case of Ohio ex rel. v. Oglevee et al,^ 
37 O. S., 1, which was brought to test the 
constitutionality of an act appropriating 
money for an improvement at the Ohio 
University, the bill having received Jess 
than a two-thirds vote, the writ of mandam- 
us was allowed and the law sustained in the 
following decision, the syllabus of which is as 
follows : 

** 1. The act of March 21, 1881, Appropriating 
money to repair the buildings of the Ohio uni- 
versity, is not within the operation of section 
29, article 2, of the constitution, requiring the 
allowance, by two-thirds of the members elect- 
ed to each branch of the general assembly, of 
claims, the subject matter of which was not 
provided for by a pre-existing law. 

"2. The fact that there was no existing fund 
in the treasury to which the sum so appropri- 



ated c »uld be added, does not prevent the op- 
eration of the statute. 

** 3. Funds in ihe state treasury, arising from 
taxes levied and collected for * the expenses of 
the state,* may be subjected to the payment of 
such appropriation." 

The court further says, that, " To sustain the 
objection to the act, that it is in conflict with 
the constitution, it must appear that the appro- 
priation is to a claim, the subject matter of 
which had been provided for by pre-existing 
law." 

This case, we think removes all doubt as to 
the invalidity of the improvement law passed 
by the legislature last winter. 



COMPULSORY BDUCATION LAW. 

[an opinion.] 

Columbus, O., December 16, 1896, 

Hon. O. T. Corson, Commissioner of Common 
Schools, Coiumdus, O.: 

Dbar'Sir: This department has the hon- 
or to be in receipt of a communication from 
your office, requesting an opinion in writing 
regarding the power of a board of education 
under the compulsory education law, to com- 
pel the attendance of a minor over fourteen 
and under sixteen years of age, who can read 
and write the English lan^age, and is not 
employed at some regular employment 

This question involves the construction and 
harmonizing of the present act, entitled '* An 
act to compel the elementary* education of 
children." 

Section 1 of said act provides that all chil- 
dren between the ages of eight and sixteen, not 
engaged at some regular employment, shall at- 
tend school for the full term of the schools of 
the district in which they reside, during the 
school year, unless excused for the reason 
above named. Section 3 also provides that all 
minors over fourteen and under sixteen years 
of age, who cannot read and write the English 
language, shall attend school at least one-half 
of each day, etc., unless provision is made for 
such minors to have private instruction as in 
said act provided, while so employed. 

Section 4 further states that every child be- 
tween the ages of fourteen and sixteen years, 
unable to read and write the English language, 
or not engaged in some regular employment, 
being guilty of the defaults set forth in said 
section, may be punished according to that 
act 
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Again, section 7 treats of the two classes of 
minors, namely, those between the ages of 
S and 14, and the class inquired about, tho^ 
between 14 and 16 years of age, and provides 
that when any child between the ages of 14 and 
16 years cannot read and write the English 
language, or if such child is not engaged in 
some regular employment or being discharged 
is not attending school without lawful excuse, 
the truant officer shall notify the parent, guar- 
dian or other person in charge of such child 
of that fact 

Taking these sections all together and try- 
ing to read them harmoniously, and using the 
plainer clauses to explain the ambiguous ones, 
I am of the opinion that section 1 elucidates 
the ambiguity of section 7, and the true read- 
ing should be, that every minor between 14 and 
16 years oi age, whether he can read and write 
the English language or not,, is obliged to at- 
tend school unless he is engaged in some regu- 
lar employment And that because he can read 
and write and is above 14 and under 16 years 
of age, will not justify him in remaining with- 
out regular employment for that reason alone. 
.And upon the proper notice being served upon 
.the parent, guardian, etc., like liabilities would 
^anse, and punishment should be inflicted upon 
.such person for neglect 

Any other construction would not give full 
-meaning to all parts of the act, and this one is 
in the interests of good government and 
order. 

Respectfully submitted, 

F. S. MONNETT. 

Attorney General, 



A NBW CRIMES ACT. 

Attorney General Harmon, in his annual re- 
port to congress, calls the attention of that 
body to the defects existing in criminal pro- 
cedure in the federal courts, an4 iu further 
suggesting Ihe necessity of enacting a new 
crimes act, says : 

*'I think that a new crimes act should be 
passed as speedily as possible, which should 
contain provisions simple, easily understood, 
and general in their scope; that a uniform 
83rstem of punishment should thus be provided, 
and that as the cases arising in the future 
present laws relating to these crimes should be 
repealed. THis work could be easily and 
quickly performed by a commission. 

"The increasing repugnance on the part of 
juries to inflict the death penalty, in connec- 
tion with the fact that the law makes no de- 



grees in murder, constantly leads to the ac- 
quittal of persons charged witii capital crimes 
in cases where the facts proven not duly war- 
rant conviction for murder, but oblige the 
court to charge that they do not permit a con- 
viction for mere manslaugtiter. This danger 
to society can be at least mitigated by the 
establishment by statute of different degrees of 
murder with corresponding appropriate grades 
of punishment Juries will not then be con- 
fronted with the alternative of a verdict which 
carries the death penalty or a verdict of ac- 
quittal in cases where they think the accused 
guilty of murder, but not deserving of the ex- 
treme punishment. 

•*The second defect is in the unfortunate re- 
sults of the present law governing writs of 
error to the supreme court in criminal cases. 
Defendants in criminal cases are generally 
poor. It is hard for them to obtain counsel to 
defend them at home, but it is generally be- 
yond their power to obtain counsel to argue 
their cases before the supreme court While 
the criminal jurisdiction of that court is now 
so extensive as to take up a considerable part 
of the time spent by the justices in the study 
of records and briefs yet, the arguments of the 
cases are largely for the reason above stated, 
comparatively few. They are mainly confined 
to cases against the wealthier classes of de- 
fendants, such as smugglers and bank officers. 

"The questions in these criminal cases are 
for the most part comparatively trivial and not 
of general importance. I think that a transfer 
of the criminal appeals to the circuit court of 
appeals, with the present system of permitting 
important questions to be presented to the su- 
preme court by certification is highly desirable. 

"The cases of the United States against Rider 
and the United States against Hewecker dis- 
close another grave defect in our criminal pro- 
cedure. The decisions are that the statute 
permitting the supreme court to review ques- 
tions of criminal law 4ipon certificate of divis- 
ion between the circuit and district judges has 
been implicitly repealed. The court had pre- 
viously ruled that there can be no writ of er- 
ror on behalf of the United States, in a crimi- 
nal case. The consequence is, that when a 
doubtful point arises in a criminal case, there 
is no way in which it can be taken to the su- 
preme court except by resolving the doubt in 
the first instance against the prisoner, permit- 
ting a conviction, and casting upon him the 
burden and expense of prosecuting a writ of 
error. Formerly, when a question arose on 
demurrer or motion in arrest of judgment, the 



OHIO LEGAI, NEWS. 



88 



judges could certify a difference in opinion. 
This certificate was submitted to the supreme 
court, which could thus in a cheap and expe- 
ditious manner, dispose of the question. I 
think that the present statute of the law is un- 
fair, both to the government and to defendants 
in criminal cases. 

"I recommend either that the right to certify 
division of opinion in such cases be restored, 
or that a writ of error be allowed to the United 
States upon questions as arising on demurrer 
or motion in arrest of judgment." 



FORMAL OPENIIIG OF THS FRANKLIN T. 

BACKUS LAW SCHOOL OF WESTERN 

RESERVE UNIVERSITY. 

On Wednesday evening of this week there 
occurred in Cleveland an event of no small 
interest to the legal profession of the state of 
Ohio as well as of adjoining states. The open- 
ning of the beautiful new building of the 
Franklin T. Backus Law school of the Western 
Reserve university, we believe, is the begin- 
ning of an era in the histoiy of legal edu- 
cation in the state of Ohio, which promises 
great good not only to the profession but to 
the public at large. 

In the fall of 1892 the Law school of Western 
Reserve university was organized with a 
single class numbering 24 students. It was 
the aim of the trustees of the Western Re- 
serve university in establishing this school 
to found an institution which should in every 
' way be a-worthy member of an American uni- 
versity giving great promise for the future. 
The first aim of the trustees was to Establish 
an institution which should aim to train good 
lawyers rather than many lawyers. With this 
in view they determined to establish a three 
years* course giving the degree of LL. B. 
only for three years' work. It is believed thnt 
this was the first school west of New York 
which established a three-year course and re- 
quired «three full school years of nine months 
each for the granting of the degree of LL. B. 
The plan then and now in vogae at Harvard 
and Columbia was for the greater part adopted. 
And for the purpose of doing the work 
thoroughly it was decided to offer only the 
work of the first year course in the opening 
of the school, adding the second and third 
year course in the next two years. A great 
deal of time and careful consideration was 
given first of all to the selection of teachers 
and the trustees finally decided to select for 
|he w0rk of the first year, Hon. 



Charles B. Pennewell, formerly judge of 
the common pleas court of Huron 
county; Hon. Augustus J. Ricks, judge of 
the district court for the northern district of 
Ohio ; Harry A. Garfield, who had received his 
training in law first at Columbia law school and ' 
then at the English Universities and Evan H. 
Hopkins, who had graduated Irom Harvard law 
school. The work of the first year was charac- 
terized by its thoroughness and by the en- 
thusiasm of the students, all of whom became 
firm and lasting friends of the school and mani- 
fested unbound faith in the future of the insti- 
tution. In the second year of the school the 
work for a second-year class was provided 
and the following men were selected for this 
additional work : Hon. Henry C. White, who 
for nine years has been judge of the probate 
court of Cuyahoga county and who received the 
degree of LL. B. from tl-e university of Mich- 
igan ; Hon. Theodore E. Burton, formerly one 
of the instructors at Obe lin College, then and 
now a member of Congre ^ ; Hon. Peter Henry 
Kaiser, at present the county solicitor of Cuya- 
hoga county, and Homer H. Johnson, Esq., who 
had received the degree of A. M. and LL. B. 
from Harvard. The attendance of school this 
year numbered thirty-four. In the third year 
of the school a third-year course was adopted 
and the following men were selected for addi- 
tional teaching : Hon. A. T. Brewer, one of the 
joint authors of the work on Ohio Corporations ; 
Hon. Alexander Hadden, who had for six years 
been the county prosecutor of Cuyahoga 
county ; A. A. Steams^ Esq., who had received 
his legal education at Harvard ; Roger M. Lee 
and Frederick A. Henry botii of whom had re- 
ceived the degree of LL. B. at the university 
of Michigan. The attendance of school during 
this year was thirty-seven and in the following 
June the first commencement exercises of the 
school were held. Since then there has been 
added to the faculty , Hon James H. Lawrence, 
formerly attorney general of Ohio and director 
of law of the city of Cleveland; E. L. Thura- 
ton, Esq., for many years a patent attorney of 
Cleveland ; Paul Howland, Esq., who graduated 
from Harvard Law School in 1891 ; and A. G. 
Carpenter, who graduated from the law depart 
ment of the university of Michigan and for 
many years a successful practitioner at the 
Cuyahoga county bar. The attendance this 
year has leaped to the number ofsixty-eight, 
being an increase of about sixty-five per cent, 
over the attendance of the preceding 3rears. 

During the past two years there has been 
published by the law school a law journal known 
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lis .The Western Reserve Law Journal, whiqh 
has already acquired an enviable rt-pntation and 
which is fast becoming recogn zeti as one of 
the leading law journals oi the country. 

The building into which the school has just 
moved is a beautiful building constructed of 
Ohio buff sandstone and has a cop er roof. 

The entrfince is through a portico in the 
main hall nineteen feet wide. The stairs, 
down, lead to toilet and recreation rooms. On 
each side of the main hall, first story, are reci- 
tation rooms 25 feet by 40 feet, 13 feet high 
and on the second story a recitation room 25 
feet by 40 feet, 15 feet high ; also two profes- 
sor's rooms nine feet by 12 feet Bach room 
is abundantly lighted with spacious windows 
and finished in Flemish oak. A broad flight of 
stone steps flanked with buttresses form the 
approach to the portico. The ftoor of the por- 
tico is Italian white marble, the walls being 
Pompeiau brick, the ceiling paneled in' quar- 
tered oak. On the frieze -of the portico are the 
letters Lex and over this portico is the seal of 
the University cut in relief. 
'A broad frieze extends around under the 
main cornice on which is cut in Roman letters 
this inscription ; "According to the sentence 
of the law which they shall teach thee, and ac- 
/ cording to the judgment which they shall tell 
thee, thou shalt do." 

**The absolute justice of the State,, enlight 

ened by the perfect reason pf the State, that is 

V law." *'The law is the last result of human 

wisdom acting upon human experience for 

the benefit of the public." 

The effect in the architecture is Italian Re- 
naissance. The building is heated with steam 
and lighted with gas, the fixtures correspond- 
ing in design to the bui'ding and are very hand- 
some. The architect is Mr. C. ••F. Schwein- 
furth. 

In the basement there is to be found a large 
number of lockers giving each student a place 
where he caji keep his coat, books, etc. under 
lock and key. The recreation rooms furnish 
an admirable place for men to meet and dis 
cuss topics of fnterest to each other and more 
than one bitterly contested legal battle has 
already been waged here. Each one of the 
recitation rooms is large enough to accom- 
modate without any crowding whatever 70 stu- 
dents and in each room there is furnished for 
each student a small flat topped table on which 
to lay his books and take notes. The chairs 
in the room being made specially for this 
school. The floors are all highly polished 
through the entire building from the basement 



up. The library is already well suplied with 
law books and. additions are being constantly 
made to it. The building is so cotistructed 
that it is possible in the future to put a wing 
on the rear which will almost double the ca- 
pacity of the present building. As at present 
constructed the building can accommodate one 
hundred and fifty to two hundred students; with 
the new wing added the building will be capable 
of accommodating at least four hundred stu- 
dents. Many of the friends of the school do 
not hesitate to express the opinion that it is 
only a matter of a very few years when the new 
wing will become a necessity and when the 
school will enroll at least four hundred mem- 
bers. 



MODERN ABSTRACTS OF TITLE AS 
REQUIRED IN OHIO. 

General observations: " It is a matter of 
surprise," says Mr. Preston, concerning con- 
veyancing in England, " that more titles do not 
prove defective, and it is a greater surprise to 
the American lawyer who thinks of the knowl- 
edge of the law of fines, and .recoveries, feofif- 
ments, covenants to stand seized, contingent 
remainders, executory devises, and springing, 
contingent, shifting or resulting uses, that the 
English lawyer must have had, in order to 
have been competent to pass upon a title, and 
the complex and useless machinery of English 
convey^^ncing that must have been understood 
ti draft a conveyance, much of whicTi is un- 
known in this country. It is thought by many 
that conveyancing, and a knowledge of titles 
is too simple in America, and that much less 
attention is paid to them thata the subject de- 
serves. 

The examination of a title here, in many 
plFces, has been suppo<%ed to be a matter of so 
little difficulty, tha^. most any lawyer could do 
it. and pass upon its Validi'y. or to be a matter 
of so little importance as to rarely be thought 
of at all. To commence with the original 
sourte of title and examine the parts of every 
deed with minuteness of detail, and to make 
inquiry into extraneous facts, has been a de- 
gree of diligence seldom exhibited by a pur- 
chaser, and generally regarded as a process 
hardly worth paying for. While this conrst 
has been the practice in the past, in late years 
land has become more valuable, and costly les- 
sons of negligence in this particular have 
forced upon the people the necessity of exer- 
cisiiig more care in taking title to real estate. 
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The subject of abstractiug has become on/e 
of importance within the past few years, and 
it will grow in importance as fast as land 
purchasers become educated to* the necessity 
of taking no title that is not vouched for by a 
carefully prepared abstract, an4 which has 
not been passed upon and approved by some 
competent examiner or counsel. 

It may be that with the adoption of the Tor- 
rens system of lend titles the business of the 
abstracter will be undone and the necessity for 
abstracts.be removed, but if so it will be far in 
the future, and In getting the land registered 
and the defects of title removed, the abstracter 
will be a very important personage, and his 
services in great demand. 

As this subject possesses so much import- 
ance, and as abstracting is so poorly under- 
stood, even among attorneys, we have been 
prompted to prepare this article. And we 
may here observe, that not only has the Eng- 
lish niceties and difficulties in conveyancing 
been removed in this country, but along with 
the reform has come a methodical and sys- 
tematic form of ikbstracting, in which the re- 
sults of the examination are presented with 
simplicity and clearness, «nd the progress in 
preparing abstracts is fully as marked fts 
is the improvement in the transfer of land 
titles. Abstracts prepared upon printed forms, 
with plats to show the land described, and 
in which questions bring out in their an- 
swers every defect in the chain of title .have 
taken the place of the old prolix form of 
written out abstracts, which were scarcely ever 
so prepared that the examiner could com- 
prehend one without exacting study, and never 
was clear that it gave the purchaser a proper 
title. 

Who should furnish. It is the duty of the 
vendor to furnish the vendee ¥rith an abstract 
of the title, to- the land purchased. The 
purchaser may require this, and if not com- 
plied with, he would be under no obligation 
to take the property. In England it has been 
the rule that if an abstract was withheld, it 
could be compelled in a court of equity, under 
a decree for specific performance. 

Scope of an abstract. The abstract should 
contain a correct and faithful statement of all 
the circumstances disclosed by the deeds, or 
other evidences of title, and when it depends 
upon extraneous facts, such as marriage, pos- 
session, descent, identity of persons, and the 
like, a carefully prepared and verified' state; 
ment of all extraneous facts necessary to a 



fuU and clear explanation of the condition of 
the title should be given. 

It is true that the records are the repository 
of the title to a piece of land, and the exam- 
ination niust show all the information found 
in them. The examiner must correct, condense, 
and arrange from the records the information 
they contain, giving the facts in thou t any ex- 
pression of opinion as to the rights of any 
of the parties that hold or have held the ti- 
tle, and he must also, when necessary, go far- 
ther and disclose, through auxili&ry state- 
ments, whatever facts he can ascertain which 
will explain any defect or supply a missing 
link in the chain of title. The purchaser has 
a right to require that the abstract should 
state all the evidences of title, or want of . 
title, which it is within the power of the ven^ 
dor to give. 

Form of abstract. As we have suggested^ 
the modem abstract is made upon a blank 
form, and consists merely of answers to perti-' 
nent stated questions about the conveyanced. 
The question« are so arranged and put that, if 
faithfullv answered, all defects in the title will 
be disclosed. 

The advantages of thes0 forms are the ease with 
which the abstract can be examined, and the as- 
surance that the examiner can have that the 
work has been properly done. They have be- 
come so popular that examiners for large loan 
con^panies ¥rill not accept abstracts otherwise 
prepared. 

We give below the information that is sought 
by these blanks, and the questions they con- 
tain, and at the same time present the leading 
points to be observed in preparing a proper 
abstract when the blanks are used. 

Names Of parties. This part of the caption 
of the abstract, id arranged for in the upper left 
hand corner of the sheet The names of the 
parties should be written there in'legible style; 
The character in which the parties severally 
execute the instrument, whether in the capac- 
ity of heir-at law, devisee, executor^ attorney, 
etc., should always be stated with the same 
certainty of identity, as it appears in the 
orlginais. 

All errors and omissions, or imperfect 
designations should be noted in such a man- * 
ner as to bring them to the attention of who- 
ever may peruse the abstract. In case the 
space in the caption is not sufficient to state 
the point clearly, it may be given under the 
question as to defects, further down on the 
blank. 
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The domestic relations of either of the gran- 
tors or grantees, if stated, should be given 
with the same particnlarity as in the original. 
Descriptions of persons, and particulars as to 
residence, marriage, etc, should be given where 
they may become material. 

Special descriptions found in the instrument, 
especially when explanatory of the capacity in 
which the parties act, should be given verba- 
tim, and always when they indicate or repre- 
sent an official character. 

JCind of instrument. The name of the par- 
ticular kind of conveyance has but little efficacy 
or value, in the abstract, except as an introduc- 
tion to the synopsis, and is placed conspicuous- 
ly, at the head, as it apprises the reader at the 
outset, as to the character of the instrument to 
l^ examined. The words ''Warranty," "Quit 
claim," * 'Mortgage'* or other pertinent name, 
will generally be sufficient. 

Instruments of which the legal import can- 
not well be determined by the abstracter, such 
as equitable interests, remainders, reversions, 
estates for life, easements, and the like, may be 
given by the general name "deed," with a full 
description in answer to **what estate is con- 
veyed," and its effect left to counsel. 

Date of instrument. Although the date of 
the instrument, us deeds are now drawn, is 
usually found in the attestation clause, near 
the end, this item is placed next to the kind of 
instrument, as it forms a part of its identity, and 
ordinarily determines when it takes effect, as 
delivery is usually made at the time specified. 

Date of record. As the date of execution 
and of record are usually considered together, 
to facilitate the labors of the examiner they are 
placed together in the abstract. The date of 
record is important in passing on questions of 
priority. This entry should show the kind of 
document in which the record has been made, 
as in records of deeds or of mortgages, and 
the number of the volume and p9ge. 

Consi€ter(Uion. The consideration is usually 
of minor importance, but as it may become a 
factor of interest, it should always be given. 

The consideration can usually be expressed 
in figures, but when other considerations are ex- 
pressed, as "love and affection,'* or "marriage,** 
and the like, the recitals should be quoted, so 
as to show fully whether sufficient to support a 
conveyance. 

If no consideration is expressed, the words 
"no consideration'* or equivalent ones should 
be used. 

When the consideration money is made pay- 
able in a particular manner, or out pt a partic- 



ular fund, or to particular persons, or for par- 
ticular purposes, the words of the clause and 
not their effect should be given, so' that the 
counsel may determine whether the power or 
trust has been complied with, and that the 
money has been paid by or to the proper 
parties. 

Does wife join in granting clause t The 
names of the grantors often appear several 
times in a conveyance of land — first, in the 
premises, accompanied by a description of the 
person and other particuliirs as to residence, 
ctpacity, etc. — next, in the covenani. clause, 
either by name, or an appropriate pronoun, 
and finally in the execution. It is expected 
that the abstracter will compare the nameR, 
wherever found, auv. note existing variances 
under the head of defects, but on account of 
the specific acts which are required by law of 
the wife to divest her of her dower estate, and 
of the close scrutiny required of conveyances 
by married women, or in which they join, a 
special question is commonly asked, so that 
the examiner may be assured of the full facts. 

As the greater part of the formalities con- 
cerning the conveyance by a married woman 
of her interest in realty have been dispensed 
with in most states, by modem legislation, in 
many places abstracts of present convey- 
ances could be made without this question, 
but as the removal of common law disabilities 
has been made by a series of acts eactending 
over a period of years, and often not yet ju- 
dicially determined, it is yet safe to proceed 
only as if former laws were still in force. 

When a married woman joins with her hus- 
band in a conveyance of lands, which purports 
to convey the entire estate therein, she is es- 
topped from afterwards setting up any title 
thereto, whether existing at the time of making 
such conveyance, or having been subsequently 
acquired by her. Hence, a reply to this ques- 
tion, if the conveyanceis of the wile*s property, 
will indi'^ite whether she has become a party 
to the grant and thus lost her estate ; or if of 
the husband's property, whether she has lost 
her inchoate right, as joining in the granting 
clause would have the same effect in either case. 

If she did not join in the granting clause, 
the answer should be " No,** and an explana- 
tion given under defects. 

If the conveyance was of the wife's lands and 
the husband did not join, the defect should fte 
carefully noted. 

Is dower relinquished t This question re- 
fers to the specific release of dower, and is used 
to reach with certainty a class of cases tha 
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might not he covered by the preceding queft- 
tioo. 

Conrts hold that if the wife properly joins 
her husband in a deed as a grantee, it will be 
an effectual eztingrnishment of her dower, 
without mention of the estate conveyed by her 
in a dower clause. But as the joinder of hus- 
band and wife as grantors is often either not 
made at all, or imperfectly done, and the exist- 
ence of a dower clause makes the extinguish- 
ment more certain, this question is asked, and 
should be answered, although the answer to 
the former question may also show that dower 
is barred. 

If the instrument contains no dower clause, 
the answer should be "No," and if no joinder 
w.**s made in the granting clause, the defect 
should be pointed out. 

Granting clause, A deed of bargain and 
sale, if complete in other respects, is a valid 
conA xvance, although technical words of grant 
are om .ted, yet the words of grant, usually 
"give, grant, bargain and sell,'* should usually 
be recited fully, so that it may be known with 
assurance that the intention was to vest a com- 
plete title in the grantee. In a quit claim, the 
words are usually "remise, convey and quit 
claim" but other words indicating conveyance 

will do as well. 

[To be continued.] 



SUPREME COURT OF OHIO. 

Oflicial Record of Proceedings. 

General Docket. 

Tuesday, December 16, 189«. 
3549. Fillmore Musser, Auditor v. Marf O. 
Adair, Error to the circuit court of Scioto 
county. 

MlNSHALI«, J. 

Theproceeding of county auditors, under sec- 
tions 2787 and 27821 Revised Statutes, author- 
izing such auditors, in certain cases, to make 
additions to the valuation of the property of 
individuals, Returned for taxation, cannot be 
reviewed on error under section 6708, Revised 
Statutes. The remedy of the individual for 
errors or mistakes in such cases, prejudicial to 
him, is by injunction under section 5848, Re- 
vised Statutes. 

fudgments of the circuit court and of the 
common pleas, reversed, and petition in com- 
mon pleas dismissed. 

3828. Ovid P. Phillips et al. v. John W. Her- 
ron et al.. Trustees et al. Error to the 
superior court of Cincinnati, 

Shauck, J. 

1. The act to restrict the entailment of real 
estate (Revised Statutes, section 4200,) super- 
sedes the rule' of Uie common law upon the 
subject 



2. It inhibits only devises to persons who 
are in fact more remote than the immediate 
issue of persons in being at the death of the 
testator. 

3. Within the meaning of the act« a child in 
utero at the testator's death is in being. 

Judgment affirmed. 

6002. Charles [. Weaver v. The Columbus, 
Shawnee & Hocking Ry. Co. Error to the cir- 
cuit court of Franklin county. 

Bradbury, J. 

1. Where on the trial of an action in a court 
of common oleas, the court, upon the motion 
of the defendant, arrests the evidence of plain- 
tiff fro n thf junr, discharges the jury ana ren- 
ders judgment (or the defendant, the plaintiff 
may make such action of the court the subject 
of a motion for a new trial. 

2. If, in such case, the motion for a Uew 
trial should be overruled, the period of time 
within which a bill of exceptions may be 
taken should be computed from the dav tbat 
the motion for a new trial was overruled. 

Judgment reversed. 

4550. The P., C, C & St L. Ry. Co. v. 
Charles C. Cox. Error to the circuit court of 
Warren county. 

Spear, J. 

An employee of a railroad company, volun- 
tarily and with full knowledge of the charac- 
ter and effect of the coU tract he was assuming, 
applied for admission to an association com- 
posed of the company and a portion of its 
employees, called the "Voluntanr Relief De- 
partment," and being admittea, con tt acted 
that the company might deduct from hi^ 
wages the sum of seventy-five cents per month 
for the purpose of formins^, with other like 
contributions by other employee members, and 
contributions, which by the contract the com- 
pany was obligated to make a relief fund for 
the benefit of the employees in case of sick- 
ness, accident or death ; and contracted, fur- 
ther that in case • of ccident, the acceptance 
by him thereafter of relief from the relief fund 
so accumulated, should have the effect to re- 
lease the company from lial>ility for damages. 

Held: 1. Such contract is not interdicted 
by the act of April 2, 1890, 87 O. L., 149, **for 
the protectionandrelief of railroad employees/* 
etc. 2. The contract is not contrary to public 
policy. 3. The contract does not lack mutual- 
ity. 4. It is based upon a valid consideration. 

Judgment of the circuit court reversed, and 
that of the common pleas affirmed. 

4880 Amos Wolf. Adm'r, v. The Lake Erie 
& Western Railroad Company. Error to the 
circuit court of Mercer county. 

BURKST, J. 

1. In actions in the name of an administra- 
tor under sections 6134 and 6135, Revised 
Statutes, the administrator is a mere nominal 
party, having no interest in the case for him- 
self or the estate he represents, and such ac- 
tions are for the exclusive benefit of the bene- 
ficiaries in said sections named. 
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2. In arriving at the total amount of dam- 
ages in- such cases, the jury shouhl consider 
the pecuniary injury to each separate benefi- 
ciary, not' found guilty of contributory negli- 
gence, but the verdict should be for a gross 
sum, not exceeding ten thousand dollars. 

3. In such actions the defense of contribu- 
tory negligence, contributed to the death of 
the deceased, but the contributory negligence 
of some of the beneficiaries, will not defeat 
the action as to others, who were not guilty of 
such negligence. 

Judgment affirmed. 

3654. Eliza L. Joyce v. Frederick L. Danntz 
et al. Error to the circuit court of Pickaway 
county. 

WlI^LIAMS. C. J. 

1. As a general rule, any person having an 
interest in property subject to an incumbrance 
which maj defeat or impair his title, has the 
right to disengage the property bv payment of 
the incumbrance, and when he does so, if the 
debt is not one for which he is personally lia- 
ble, he is entitled to be subrogated to the 
rights of the incumbrancer against the prop- 
erty ; and, subrogation arises by operation of 
law, whenever a mortgage debt is extinguished 
by one entitled to redeem, other than the mort- 
gagor or person ultimately liable for the mort- 
gage debt. 

2. Where land encumbered by mortgage has 
^'been sold bv the mortgagor for its full value, 

and the purchase money applied in satisfaction 
of the mortgage debt, equitv will keep the 
mortgage security alive for the benefit of the 
purchaser, and enforce it for his protection as 
against incumbrances subsequent thereto ; and 
where the purchase money so applied is but a 
partial payment on the mortgage debt, the 
purchaser will be entitled to enforce the lien 
to the extent necessary for his reimburse- 
ment, when that will not interfere with the 
mortgagee's security for the unpaid balance. 

3. The right of the purchaser to subroga- 
tion in such case is not affected by notice of 
the incumbrances when he bought and paid 
for the land ; nor is it necessary to his right 
that he show an intention was then present to 
keep the mortgage on foot for his protection, 
for that being to his advantage, the intention 
will,l)e presumed. 

Judgment •affirmed. 

3822. Effie A. Scott v. Katherine Wissler 
et al. Error to the circuit court of Ross 
county. Judgment affirmed. Minshall, J., 
did not sit in the case. 

3823. James M. Glenn et al. v. Fred Rainc, 
Auditor. Error to the general term of the 
superior court of Cincinnati. Judgment af- 
firmed. 

3824. Lewis Fi.scher v. Julius Freil)erg et 
al. Error to -the circuit court of Hamilton 
county. Judgment affirmed on the authoritv 
of Wetzell v. Richcreek, 53 Ohio stat?, liJ. 
it appearing that one ground of the reversal 
of the common pleas by the circuit court may 
have been that the verdict was against the 



weis^ht of the evidence. Other questions not 
passed upon. 

3840. In the matterof the proceedings for con- 
tempt of court against Thomas F. Walsh et 
al. V. William A. Taylor et al. Error to the 
circuit court of Summit county. Judgment 
affirmed. 

3855. The Syndicate Oil and Fuel Com- 
pany V. Rebecca Rlakesle et al. Error to 
the circuit court of Hancock county. Judg- 
ment affirmed. 

38(57. ChJiuncy H. Andrews et al. v. J. Craig 
Smith et al. Error to the circuit court of 
Mahoning county. Judgment affirmed. 

3871. Eiiward Squire v. Lafayette Conkle, 
Treasurer. Error to the circuit court of 
Defiance county. Judgment affirmed. 

5U02. Charles J. Wtaver v. The Columbus, 
Shawnee and Hocking Railway Company. Er- 
ror to the circuit court of Franklin county. 
Judgment reversed and cause remanded to the 
circuit court with instructions to pass upon the 
questions presented by the bill of exceptions. 
To be reported; 

notion Docket. 

2793. Viola A. Casler et al. v. E. H. Bowen. 
Motion by plaiiitiflf to reinstate cause No. 4535 
on the general docket Motion allowed. 

2794. John Tucker v. The Board of Educa- 
tion of St. Albans township. Licking county, 
Ohio. Motion by plaintiff for extension of 
time to print record in cause No. 5231 on the 
general docket. Motion allowed and time ex- 
tended to February I, 18S»7. 

2795. Luther J. Stewart v. The Village of 
Barnesville, Ohio. Motion for leave to file a 
petition in error to the circuit court of Belmont 
county. Motion allowed. 

27%. J.T. Hinton v. The Village of Bames- 
\nlle, O. Motion for leave to file a petition in 
error to the circuit court of Belmont county. 
Motion allowed. 

27i>7. John Ayar v. The Village of Barnes 
ville, O. Motion for leave to -file a petition in 
error to the circuit court of Belmont county. 
Motion allowed. 

2798. The State of Ohio v. Joseph C. Hutch- 
inson. Motion by plaintiff to advance cause 
No. 5302 on the general docket. Motion al- 
lowed and request foe oral arguments noted. 

27il9. The State of Ohio v. Joseph C. Hutch- 
inson. Motion by plaintiff to advance cause 
No. 53(K^ on the general docket. Motion al- 
I lowed and request for oral argument noted. 

New Cases. 

Nexi" cases filed in the supreme court since 
December 9, I89t). 

5.'W8. James Andrews et al. v. Robert C. 
Pinley et al. Error to the circuit court of 
Montgomery count)-. Wychlift& Belville.and 
P. A. Reecei for plaintiffs. Kennedy & Man- 
ger, and All)ert Kerr, for defendants. 

5:569. Lyman P. Lewis et al. v. The State of 
Ohio for, etc. Delaware couiitv. Err<^r to the 
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circuit court of Delaware county. McElroy & 
Carpenter, for plaintiffs. George Goyuer, for 
defendant 

5370. W. IC Ryan et al. v. L. Dean Holden, 
Trustee. Error to the circuit court of Cuyahoga 
county. Arnord Green, for plaintiffs. Kline. 
Carr, Tolles & Goff, for defendant. 

537i. Irvin C. Coe v. D. ?:. Erb, etc. Error 
to the circuit court of Franklin county. J. S. 
Friesner and G. T. Castle, for plaintiff. Thom- 
as E. Steele, for defendant. 

5372. The Fidelity lire & Marine Ins Co. 
V. Francis J. Gastomski. Error to the circuit 
court of Cuyahogi county. James M. Wil- 
liams, for plaintiff. Frank A. Beecher, for 
defendant 

5373. The Citv of Circleville v. Ella M. 
Solm. Error to the circuit court of Pickaway 
county. C. A. Weldon and Clarence Curtain,- 
for plaintiff. Abernathy & Folsoni, and 
Schleyer & Gearha^t, for defendant. 

5374. The State of Ohio v. James G. Love. 
JSrror to the circuit court of Washington coun- 
ty. F. S. Monnett, attorney general and J. C. 



\ Preston, for plaintiff. L. W. Ellenwood, for 
, defendant. 

5375. .iharles Klever et al. v. H. W. Riddle. 
I Error to the circuit court of Madison county. 
I Lincoln & Lincoln, for plaintiffs. DurAinger 

& Emery, for defendant. 

5376. William Evans et al. v. Michael Riley. 
Error to the circuit court of Madison county. 

' Wilson & Smith, and Lincoln & Lincoln, for 
plaintiffs. Booth, Keating & Peters, for de- 
I fen dan t. 

5377. The State of Ohio on application, etc., 
of Charles E. Iliff. Error to the circuit court 

I of Hamilton count3\ Simral & Galvin, for 
plaintiff. Spiegle, .Foraker & Rendigs, for 
defendant. 

5378. Phillip Baker v. Druzilla Rice. Error 
to the circuit court of Knox county. C. S. 
Critchfield & Critcbfield & Graham, for plain- 
tiff. Critchfield & Devin, for defendant 

5379. John J. Ramage et al. v. The State of 
Ohio for the use of, etc., by George Coyner, 
prosecuting attorney. Error to the circuit 
court of Delaware county. McElroy & Car- 
penter, for plaintiffs. George Coyner, for 
defendant. 



We Have a Few Sets of 

HOWPS 




..OF OHIO 



OHIO 

Cii*cuit (jnstt Reports, 

REVISED. 
ONE DOLLAR PER VOL. 



Which We are Selling at Practically a REPRINT OF THIS SERIES OF RE 
Nothing. PORTS AT THIS LOW PRICE. 



PUBLISHERS 



;hers0io our 00 cn 

PRICE OlZa PRICE OOiUU 



Annotationa to Subsequent Decisions, re- 
versing, overruling, affirming or otherwise 
affecting the cases, and other improvements. 



Each Set ContainB 2000 Large Pages Well 
Bound in Half Leather. 



Latest EditloA-Futlr lltustritefl-UnaiiridKed. 



Edition Expected by January I, 1897. 



NOT A STANDING OFFER Don't buy until you can see the Revised 

But TOod only until our supply of 100 sets Edition. 

is sold. If you want a set order at once. q- 1 tr 1* . 1 w 1. . * 

The price is bo low we cannot afford to . ^"^^^^ Volumes to supply broJcen. sets at 
open accounts, so send cash with the order. ^™* prices. 
Satisfaction Guaranteed. 



The Laning Printine Co. 

NORWALK, OHIO. 



E LANING PT6. CO., Pubs.. 

NORWALK. O. 



t«« 111 Cf* 

OHIO LEGAL NEW5. 

FOREMOST OHIO PUBLICATION 

Contains all the Supreme Court Decisions, Circuit Court Decisions, 

Lower Court Decisions, Federal Court Decisions, and 

all the important items of Legal News. 



Subscription Only $2.00 Per Year. 

Or $1.50 if Paid in Advance. 



The Laning Printing Co , Publishers, Norwalk, O. 



THE TORRENS LAND ACT 

For Resistration of Land Titles in Ohio. 

Price, 25 cents per copy. 

Western Law Journal 

Western Law flonthly 

We are publishing a reprint edition of the Ohio Cases in these old publications 

including also, the Weekly Law Gazette, American Law Record, 

Cleveland Law Record, Cleveland Law Reporter, Weekly 

Law Bulletin, and others, the whole to 

be embraced in 

A COMPLE I E SET OF SEVEN VOLUflES. 

Vol. 1. Western Law Journal is now ready. 
Vol. 2. Western Law Monthly^ now ready. 
Additional volumes will follow soon. 

Price, $3.50 per volume. 

5^r. alio Advcrtiseiii€iit oo Inside Page of Cover 



THE LANING PRINTING CO.. Publishers, 

NORWALK. OHIO. 



The Ohio Digest for 1895 



Digests 1 100 Cases Decided l>etween June I, 1894, 
and January 1, 1896. 

Covers Vols. 1 and 2, Legal News. 

Vols. 1, 2 and 3, Ohio Decisions. 

Vols. 51, 62 and 53, Advance to Jan. 1. 1896, Supreme Court. 
Ohio Decisions, Federal, 202 pages; Circuit, 44 pages; and I ower Courts, 
64 pages, bringing the work to January 1, 1896. 

Covers the cases in 8, 9 and 10 Circuit Reports, and 1 and 2 Nist Pritis, arranged 
with comparative paging, so as to be a digest of those volumes. 

DIGESTS 376 CASE5 PUBLISHED ONLY IN OHIO DECISIONS, AND 600 
CASES NOT FOUND IN BATES RECENT DIGEST. 

Price, only $1.50. 

FOR S.U BY .UUW BOOK DEALERS. OR BY JHE LANING PRINTING CO.. NOfWalll, 0. 



THE bAWYER'S CObliEGTlOfl OF OHIO JUDICIRli AUTHORITIES 




THE OHIO DECISIONS SERIES, 

COVERINB EVERY BRANCH OF OHIO CASE LAW. 

aUPrxEME COURTi One volume a year advance sheets of decis- 
ions announced by the Supreme Court. 

PEDElxAL COURTSi One volume a year of cases decided in Federa 
Courts held in Ohio» covering Ohio cases. 

mixCUlT CUURTSi One volume a year containmg all reported 
cases decided by the Circuit Courts of Ohio. 

LOWEf? CDURTSi One volume a year made up of select cases 
decided in the Superior, Common Pleas and PG>bate Courts. 
This series began in 1894, but will I e filled oon by reprints of earlier cases, with additions 
of many uupublisned ones. 

THE PROMINENT FEATURES OF THIS SERIES ARE i 

Large Volutnes* No reports ever published in Ohio have liad half the amount of 
matter, or the completeness and correctness. 

Advance Sheets* The cases decided each week are put in type by us as fast as received, 
and advance sheets of the matter for the different volumes printed, and sent out weekly as a 
aupplement to theOHio Lbgai« 'Snv/s./ree to ail Us subscribers, 

P^frtnanent Hound Volumes take the place of returning the weekly parts for bind- 
ing, as the advance sheets are upon poor paper, not for binding, and may be destroyed when 
the bound volumes are receivea. In this way, instead of having the weekly parts loose about 
the office, some of which become lost, and the whole, inaccessible, you get indexed volumes 
for quick reference, as soon as complete. 

SUBSCRIPTION PRICE. 

Volumes bound in full sheep, delivered to subscribers, $2.50 per volume. With volumes 
one, two and three, the Ohio Digest for 1895 without charge. 

Free from Errors* These volumes will be free from the mistakes, erattas and 
pages reprinted to correct errors, appearing in every volume of the Law Bulletin reports. 

The Cheapest^ Fullest and Hest Ohio Reports^ and as official as possible, as 
every decision is read and approved by the rendering court before final publication. 

THB LANING PRINTING CO., Publishers, 

NOR WALK. OHIO 



OHIO LEGAL NEWS. 



03 



®bto Xeoal flew8. 

A Weekly Leg»l Paper Published by 

THE LANINQ PRINTING CO., 

NoRWALK. Ohio. 



■T - J. p. LANINO. 

linUSD BVSBT FHXIUT AimiNOON. 



Snbsoiiptlona And bualneai eommuxiloatioiis staoald 
be sent to the pa^VJphen. 

SUBSCRIPTION PRICE. $2.00 PER YEAR, IN ADVANCE. 

One Tolnme eaoh year, beglnninir with NoTember. 



Ohio Deelalona. 

The pubUahen of the iJaoAL Nsws pubUsh annually 
three Tolumea. whloh contain the reported decisions 
of the courts of record of the state, under the title of 
Ohio Decisions. Adyance sheets of these Tolumes for 
temporary use of subscrtben are issued each week as 
snppleBtients to the Lboal Nswb, without additional 
charge to subscribers to the volumes. 

Bound Volumes 

of Ohio Decisions subsequent to Tolume S, delivered 
express paid, to subscribers. 18.80 per yolume. 

Supreme Court Reports. 

The pubUshers of the Lioal Nbws now have the 
contract for publishing the Supreme Court Reports of 
the state, and are enabled to attach adrance sheets 
of theee Tolumes to the Lboal Nbws, as a second 
supplement, without charge. These Sheets am only 
for temporary use and do not include indexes. 

New Subscriptions. 

New subscriptions can begin at any time, and back 
numbers of the part deroted to the Uboal Nbwb to 
the beginning of the subscription year will be supplied 
if deilred; but no advance sheets of the Ohio Decis- 
lotts will be supplied back of the commencement of 
the current Toiume. 

VdL 1 of Ohio Decisions, Circuit Courts, began No- 
Tember tS, 18B6. 

Vol. 1 of Ohio Decisions, liower Courts, began No- 
vember SB, 180ft. 

Bound Volumes. 

Bound copies of VoL 1, Vol. t and Vol. S of the Ohio 
Decisions can be had at •S.BO per volume, if bound in 
full sheep, orie.S5 per volume in half sheep. 

Bound volumes of VoL 1, Ohio Lboal Nbwb (Toledo 
Legal News) will be furnished at •B.OO per volume. 

Bound ooptos of Vols. 1, t or 8 of Ohio Decisions, or 
of the LsGAL Nbws will be sent in exchange for the 
advance sheets, at 81.00 per volume in full sheep or 76 
cento in half sheep. 



Entered at thePostofflce, Norwalk, Ohio, as second 
class matter. 



THB FOBXMOST OHIO LAW PAPSR. 

The growth of this paper during 
1896 hoe been so marked that we con^ 
fidenUy assert that it now has a greater 
eireuiation than any other Ohio law 
paper. It also contains so much more 
legal matter that we are JusHfl4:d in 
ekMiming it to be the leading paper in 
its class. 



COMMBirDAtlOVS. 

The following aelectidns pve the pith of 
aome of the many commendatory letters we 
have received from time to time. Want of 
space prevents our giving all the letters, and 
we submit portions of a few of them^ as speci- 
mens of the whole. 

A well known lawyer in Northern Ohio 
writes: 

"The Ohio Lboal N^wb. I believe, is the best legal 
paper ever published in Ohio." 

Another 9Kys : 

"I have been a subscriber to all the other Ohio law 
papers published within the last thirty years, and am 
frank to say that yours is ahead of any one of them** 

A leading member of the Cincinnati bar stLysv 
"You have made hustling times with your compet- 
itor, and although have made him improve his paper 
considerably, it is yet far behind yours. *^ 

An attorney of prominence at Columbus 
s^ys : 

"I learn that your journal is regarded by the profes- 
sion as the leading one, and as Idesire to keep up with 
the procession, so I send you my subscription.*' 

A distinguished attorney in Central Ohio 
writes : 

"Allow me to congratulate you on the excellency 
of the Ohio Lboal Nawa I consider it the best local 
law journal in existence today." 

A well known ez-jndge, upon return to prac- 
tice, wrote : 

"I have become in the -habit of relying on your 
Lboal Nbws to keep myself posted in the matter of 
current decisions.and items of news, while upon the 
bench, and I should be unable, while in i>ractice, to go 
ahead with proper assurance if I did not subscribe for 
the NBwa" 

A retiring circuit court judge wrote us : 

"You have not only set the pace for competitors. 
but nmde it so rapid that they do not appear to be in 
the race. I am unable to see how a lawyer can be 
without your paper.^* 

Qi Another member of the bench shya : 

"Containing, as it does, so many of the curreiC de- 
cisions of Interest, not published elsewhere, it seems 
impossible that a lawyer who aims at success can per- 
mit himself to go without it.** 

Another judge writes : 

"I like your plan of publishing the decisions. It will 
be a good thing to furnish the profession with the 
bound volumes as rapidly as completed. I like, also, 
the good fat volumes you are publishing.** 

An able attorney in a prominent inland city 
writes: 

"Your subscribers, so far as I have heard, have 
nothing but good words for the Ohio Lboal Nbws. 
Your efforts seem to have met the*r unqualified 
approval.*' 

Another well known attorney from an inland 
city, having been a subscriber for some time 
writes : 

"I take this opportunity to express my great appre- 
ciation of the Lboal Nbvtb. I consider it by far the 
best legal publication in Ohio, and if you continue to 
improve as you have in the past year, it win have no 
superior in any state.** 

A well known law firm iniNorthem Ohio 
writes : 

"We find the LaoALNawsindispensablehi oorprac- 
tice. It is a work of superior merit, and the most 
complete and ably, edited law magastne in the state.** 
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Where one party to • contract which had 
been executed, had received money from it 
for the use of another he can not plead ita il- 
legality in defense to an, action to recover such 
money. Andrew v. New Orleans Brewing 
Assn., (Miss.) 20 South. Rep., 887. 

In adjudicating disputes between warring 
church parties, the court ean look into the rules 
of a church organization to ascertain the 
church law; and, if that be not in conflict with' 
the law of the land, all that can be done is to 
protect the right^ of parties under the law they 
have made for themselves; Long v. Harvey^ 
(Penn.), 35 Ati. Rep., 869. 

Where a street railway company, in laying 
its tracks, has failed to conform to the grade 
of the streets, according to an express condi- 
tion of the grant of the right to use such streets, 
the municipality may change such tracks to 
the proper grade, and recover the cost thereof 
from the company; Borough of Shamokin v. 
Shamokin Si, Ry. Co,, (Penn.), 36 Atl. Rep., 
862. 

It is no objection to the validity of a city or- 
dinance that it prohibits acts and omissions 
made penal by the laws of the state, provided 
the Idgislature has expressly authorized such 
municipal legislation; and, while the ordi- 
nance keeps within the limits of the state law, 
it may be valid, notwithstanding it does not 
cover the whole ground occupied by the stat- 
ute. Kansas City v. Grubel, (Kan.), 46 Pac. 
Rep., 714. 

In the case of Hem v. Bevington, heard on 
motion to dismiss proceedings in error in the 
Hamilton common pleas, it appeared thai a 
trial was had before a magistrate and judg- 
ment rendered July 10, 1896; a motion for a 
new trial was overruled, and a bill of excep- 
tions filed, allowed and signed July 13, 1896. 
The petition in error was filed by the 
phiintiff August 8, 1896. It was held by 
Judge Buchwalter that the act amending sec- 
tions 595, 6560 and 6565, Revised SUtutes, 
(90 O. L., 358), does not amend section 
6723, Revised Statutes, or limit to ten days the 
six months* time therein provided- for begin- 
ning proceedings in error to vacate a final 
judgment, and that the amendatory act appears 
to make it the duty of the justice to certify his 
proceeding[S to the clerk of the common pleas 
court withtn ten days, but that the procedure 
in this common pleas court by petition in er- 
ror as theretofore provided to be filed by the 
complainaot, is not amended. 



Where plaintiffs deposited money with third 
persons as stakeholders, for the purpose of be- 
ing used as margins in the mere purchase and 
sale by the defendant of differences in the 
market prices of stocks and grain, without an 
actual purchase or sales, these were mere 
wagering contracts, and illegal; and the 
money could be recovered back while in the 
hands of the stakeholders, and before having 
been paid to defendant Dauler v. Campbell, 
(Penn.), 35 Atl. Rep., 857. 



The Blyria Gas and Water company filed a 
petition in the Lorain common pleas court, 
Thursday morning of last^week, asking for an 
injunction to prevent the city of Blyria from 
selling 9*250,000 worth of bonds for the purpose 
of putting in a new water wofks system. A 
temporary injunction was allowed by Judge 
Hinnian. The company claims that the elec- 
tion regarding the issuance of these bonds was 
illegal The filing of this petition is the re- 
sult of a bitter fight the company has made, 
because Blyria intends to get her water from 
Lake Brie. 



A case of vital importance to the counties of 
Cuyahoga and Hamilton, was filed in the su- 
preme court last week, Thursday, upon the de- 
cision of which rests the validity of the fee 
and salary Wws now in force in these two 
counties. The case comes from Miami county , 
and grows out of a special act passed by the 
legislature giving Miami county a fee and 
salary law, in accordance with .the provisions 
of the bill regulating the counties of Cuya- 
hoga and Hamilton. 

The suit is brought by a taxpayer of Miami 
county, in which he seeks to enjoin the au- 
ditor and commissioners from acting under 
the law, claiming that it is special legislation, 
and therefore contrary to the constitution. In 
the common pleas court a perpetual injunc- 
tion was granted, thus holding the law to be 
unconstitutional, and which decision was sus- 
tained by the circuit court of that county, 
which is an exceptionally good one, and upon 
this it was brought to the supreme court, and 
should the decision of the lower courts be sus- 
tained, it is thought that it will not only make 
invalid the law of Miami county, but that it 
will also apply to the law in Cuyahoga and 
Hamilton counties. 
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WlIX'8 CntCUMSTANTIAI^EviDBNCB. By Arthur 
p. Will, of the Chicago bar. One volume, 
565 pages, full sheet, $5.00 net T. & J. W. 
Johnson & Co., Philadelphia, 1896. 
This book is a treatise on the law of circum- 
stantial evidence, and is fully illustrated by 
nnmerons cases, and prepared with special ref- 
erence to the needs of the American lawyer, be- 
ing just such a work as lias long been called 
for. It is a work of superior merit in every 
detail, and one that should be in the library of 
every lawyer, and as such we can, without hesi- 
tation, recommend it to every member of the 
American bar. 



The case of Scheid v. Scheid, recently de- 
cided by Judge Buchwalter, of the Hamilton 
common pleas, which was heard on application 
by the purchaser of property at a partition sale 
for an order for payment out of the proceeds 
of the taxes for 1897, levied in 1896 ; Held, 
that, by section 2854, Revised Statutes, it was 
the duty of the court in judicial sales to order 
taxes paid out of the proceeds, and that it is 
the duty of the county auditor, under section 
1042, Revised Statutes, to deliver to the county 
treasurer, a tax duplicate for the year's levy on 
or before October 1 of each year, this date be- 
ing fixed by our supreme court, in the case of 
HogUn et al. v. Cohan ei aL, 30 O. S., 43(5. 

In substance the holding of the court is that 
the righta of a purchaser at a judicial sale, as 
to |>ayment of taxes out o( the proceeds are 
fixed, by the date of sale, and after confirma- 
tion relate back to that date. 

On account of the fact that Attorney General 
Monnett will appear in defense of the Torreos 
law in the test case which is to be brought be- 
fore the supreme court, he wUl be unable to 
represent the board, of which he is a member, 
and defend ita position in refusing to issue 
the necessary blanks to the county auditors, 
whereupon the supreme court, upon applica 
tion of Secretary of State Taylor, and Auditor 
of State Guilbert, the other members of the 
board, has appointed Judge R. A. Harrison and 
Hon. J. K. Richards to present the argumenU 
against the constitutionality of the law. The 
counsel for the board have filed a demurrer in 
the case, making the point that the law is un- 
constitutional, and that therefore they cannot 
be compelled to proceed with the work of pre- 
paring the plans to carry out the provisions 
of an unconstitutional measure. The real is- 
sue of the case will arise in the hearing of this 
demurrer early in January, and thereby the 
constitutionality of this law determined. 



Judge Buchwalter sustained a general de- 
murrer to the petition of one Stephen Warren, 
a colored man, who has sued the Fountain 
Square Theater Co., of Cincinnati, for $500 
damages, alleged to have been caused becaiise 
of his exclusion from the parquet of the thea- 
ter on account of his color, although he had 
purchased a ticket for that part of the house, 
which he says was a violation of his constitu- 
tional rights. The ticket was for a performance 
given on October 4, of this year. 

The judge held that courta will take judicial 
notice, of the coincidence of the da3rs of the 
week and the days of the month, and that it 
will accordingly be read into the petition that 
October 4 of this year fell on Sunday, and that 
from this it follows that the contract with the 
defendants was for a theatrical entertainment 
on Sunday, and that therefore it was an illegal 
contract and not enforceable, and therefore no 
recovery can be had for breach of it by exclu- 
sion of the plaintiff from the theater. 



RIGHTS OF AN ACCOUNTANT REGARDING 
THE TAKING OF TESTIMONY. 

Attorney General Monnett rendered an im- 
portant decision last Friday regarding the 
right of an accountant, when directed to make 
certain investigations authorized by law, to 
compel the attendance and the giving of testi- 
mony of witnesses. As the question of the 
power of a special accountant in this regard 
has never been made the subject of judicial de- 
cision, therefore great interest will attach to 
the opinion of the attorney general, as this 
will be found to be the first formal declaration 
of the law on this subject. 

The opinion was in reply to an inquiry from 
state school commissioner Corson, whose 
official duty requires him upon proper appli- 
cation to appoint persons to investigate the 
management of school affairs in any district^ 
where complaint is made, and as the question 
of compelling the attendance of witnesses is 
liable to arise at any time, he desired to ascer- 
tain the precise status of the law, so that he 
would know how to proceed in ^ase the con- 
tingency of refusal to testify should arise. 

The school commissioner asked for the con- 
struction of section 365,of the Revised Statutes 
as to the power of the accountant to compel wit- 
nesses to testify when directed by the school 
commissioner's department on complaint for 
the fraudulent use of money. Two questions 
were presented,y$r5/, in regards to the power 



OHIO LB6AL MBW& 



of the acconBtrat, and second^ as to the course 
he ahould pursue in the eiwnt that a witness 
should refuse to appear and give the testimony 
required by the above mentioned section. 

By section 864, Revised Statutes, when com- 
plaint is made in writing, verified by three 
freeholders, and taxpayers of a school district 
setting forth sufficient grounds, and djemand- 
ing an examination of books, accounts vouch- 
ers, etc, it is made the duty of the school com- 
niissioner to appoint an accountant, who shall 
visit the school district, take possession of 
books, and make an investigation of the finan- 
cial management and condition. 

Section 865 authorizes the accountant to call 
witnesses by written notice, which the attorney 
general holds, takes the place of a subpoena. 
He further interprets this section as giving the 
same powers to the accountant as are vested 
in a notary public and that the only exception 
to the rule requiring a witness to testify is 
based on the principle of law ^nder which no 
man is bound to criminate himself. 

Under section 5263, Revised SUtutes, in case 
of refusal to testify, an attachment may be is- 
sued for the arrest of the person so refusing, 
and should he refuse to testify, he may be fined 
in a sum not exceeding $60, or imprisoned in 
the county jail to remain until he is sworn and 
testifies or gives his deposition. 

The attorney general holds that an account- 
ant appointed under section 364, Revised Sta- 
tutes, has the authority above stated, and that 
without it the section would be of no account, 
and further that the exersise of such authority 
cannot be construed as a judicial act, and any 
person refusing to appear and testify before 
such accountant may be commited for con- 
tempt. 



MODBRH ABSTRACTS OF TITIX AS 
RSQUIRBD IH OHIO. 

[Contlnaed from last week,} 

What estate is conveyed? The nature of the 
estate conve3red is usual^ correctly and suffiri. 
ently answered by the words, "fee simple." 

To ensure certainty, the whole conveyance 
should be carefully read, and its true nature 
ascertained. In answering this question, pro- 
visos, conditions, defeasances, reservations and 
agreements inserted for the purpose of djefeaV 
ing, qualifying, restraining or abridging any 
estate or interest granted by the deed, should 
be stated, verbatim^ to show in what degree 
and to what extent they may operate, by what 
mode they may be discharged or avoided ; and 



if they have been performed or satisfied, the 
material circumstances should be ascertained 
and stated, so that an opinion may be formed 
whether the discharge or performance was duly 
accomplished. 

As the validity, effect and extent of deeds 
conveying special interests and qualified estates 
depend upon their provisions, particularity 
should be observed in giving the words of con- 
veyance, purchase or limitation, the habendum 
with the conditions of grant or restraints upon 
its use and enjoyment, and the covenants that 
kre contained. 

All specifQ .natter, including recitals, refer- 
ences, exceptions, declaration of uses, trusts 
and special agreements, conditions qualifying 
the grant, limitations restricting its use, should 
be set forth in the identical language of the 
deed. 

If the deed does not contain the usual words 
by which a fee is created, as "heirs and assigns" 
or "executors, administrators and assigns," the 
omission should be mentioned. Some exam- 
ine! s prefer to have the words of limitation 
expressed ; as to "A, B, his heirs and assigns ;" 
or "A, B and his assigns ;** or, " A, B and C, D 
and the heirs of A, B." 

If the deed be in the exercise or execution 
of a power or trust, the clause referring to such 
power or trust, should be stated in words as 
near as may be to the language of the deed, 
and when such clause is ambiguously worded 
it should be transcribed literally. It ought 
also to be stated, whenttrustees or mortgagees, 
etc., join in the deed, by and wiUi whoae 
privity, direction or appointment they execute 
it. 

The usual clauses should be examined, to 
see if they differ materially from the common 
forms, or contain any qualification or excep- 
tion, and if so the qualification or exception 
should be shown. As they are for the moat 
part uniform, in modem conveyances, it will 
generally be sufficient to know that they are 
not omitted, or unusual, and unless they are, 
no reference to them is expected. 

The answer to this question, when the deed 
does not convey an unqualified estate in fee 
simple, should indicate that the titie is imper- 
fect, and the matter explained at the desired 
length under the head of ** defects " or at the 
close of the page, as room may best exist 

Covenants, As the covenants of a deed dc 
not change its nature as a conveyance, a quit- 
claim being as effectual to transfer titie as a 
warranty, if there are no words in the cove- 
nant clause restricting the grantor's liability 
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the reference to the deed as a warranty or 
quit-claim will be suihcient. But when the 
usual covenants differ from the language in 
which they are ordinarily framed, the differ- 
ence should be shown. 

When the conveyance is in warranty deed 
form, if any of the austomary covenants are 
omitted; as, of seizin, or of ngitt to sell and 
convey, or if the agreeihent to warrant and de- 
fend excepts a certain claim, or the clause is 
otherwise modified, particular mention of the 
facts should be made. 

Should a quitclaim contain covenants, they 
become material and should be recited, as the 
instrument in effect may be a warranty, al- 
though in the form of a quit-claim. In gen- 
eral, it ipciy be said, that all covenants which 
may affect the vendee should be given, and 
especially, exceptions against incumbrances. 

Is ;t Properly Exbcuted and Attbstbd? 

Execution, The examiner should examine 
the signing, sealing and attestation. If the 
names of the signers are not the same as those 
mentioned as grantors, or one or more of those 
named as grantors did not sign, the variance 
should be noticed. 

Seals are now dispensed with by statute in 
moat states, but this does not do away with the 
necessity of noting the absence of a seal, or 
its defective use, in deeds of some age. 

The examiner is expected to be posted on all 
changes of law in respect to the execution of 
deeds, and carefully note everything that made 
the deed defective at the time of its execution 
although by reason of a change of law it would 
be good at a later time, or at the time the ab- 
stract is being made. 

Extra caution is necessary in deeds of mar- 
ried' women, conveyances by attorneys, or on 
other delegated authority, or of corporations, 
in order that the abstract may show whether 
the execution is faultless. 

Where an instrument has been executed by an 
attorney or other agency, the authority should 
also be abstacted. 

AttestaiioH.—Thit matter of attestation is 
purely statuatory, and whether it is defective, is 
to be determined by reference to the prescribed 
statutory form, if one exists. The usual words 
are, "Signed, sealed and delivered in our pres- 
ence," or, in some places merely "in our pres- 
ence," followed by the signature of the 
witnesses. If it is improperly attested the 
defect'should be indicated by prominent words 
such as "no subscribing witness," or a similar 
statement 



When the instrument requires attestation by 
two witnesses to each signature, if any of the 
subscricers acknowledged at a different time or 
place, the number of subscribing witnesses to 
each signature should be stated, when there is 
not a sufficient number. 

Is it property acknowledged f The ac- 
knowledgment,! to |be effective, must conform 
substantially to the directions of the statute. 
It should state all the facts necessary to cfreate 
a valid official act If the venue is not given, 
so that the location wher^ the act is done may 
be known, it should be so stated. 

The certificate should show that the instru- 
ment was acknowledged, and fix the identity of. 
thbse who acknowledged. A certificate that 
does not show that those who executed it were 
known to the officer as such is defective. 

If all of tl^e parties do not acknowledge, or if 
the grantor's name is not spelled the same as 
in the context, or is otherwise different than in 
the deed, mention should be made of the de- 
fect 

The acknowledgements of married women, 
corporations and persons acting. by delegafed 
power, or in an official capacity, should be 
closely scrutinized, and if defective the errors 
should be pointed out 

Clerical errors are common, and arise mainly 
in the use of printed forms containing blanks 
which are improperly filled, or not filled at all. 

The official act of a notary should be authen- 
ticated by his seal. The officer should state 
his official title at the close of his signature. 
The absence of a seal, or official designation 
should be noted. 

Is separate examtnation of wije certified. 
When the separate examination of the yrife is 
required to be taken and certified by the offi- 
cer, it is essential to divest the wife of her es- 
tate. The importance of this is such that in 
order that this defect, where it exists, may not 
be passed over, a special question, is given, 
which compels the examiner, in order to answer 
it, to see if this important provision has been 
complied with. 

In case of an acknowledgment without the 
state where the land is, the abstract should 
show whether the instrument has a proper cer- 
tificate of the officers* authority and that the 
work conforms to local regulations. The form 
may be "A certificate of authority and conform- 
ity by B. clerk of the court of A. county ap- 
pears," or if such is the case "no certificate of 
authority appears." But where a foreign no- 
tary's certificate is in conformity with local law, 
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no certificate of authority need be noticed in 
the abstract 

The certificate of a commissioner for a state, 
if in conformity to the laws of the state from 
which he derives his authority, .if properly 
sealed, needs no further certificate. 

When the instrument is acknowledged within 
the state where the land is situated, the answer 
to this questiou may be, "yes," or ''no," as the 
case may be. If the latter, the defect should 
be given where space is left below. 

Before what officer^ and where t In case the 
acknowledgment has been taken out of the 
state where the land is situated, the name and 
official character of the magistrate and the ve- 
nue should always be given, and it is not out 
of place when it has been taken within the 
jurisdiction. The answer should be like this : 
'John Doe, a Notary Public, Antwerp county, 
Mich." 

Description of Property Conveyed, If the 
parts of a deed were followed iir their order in 
compiling the abstract, the description would 
be introduced after the words of conveyance, 
but for convenience, it is placed near the close, 
where proper space can be had for a long one, 
when such exists. 

The entire description, as set forth in the first 
deed abstracted, should be transcribed literally. 
As often as subsequent deeds contain the same 
description, or one intimately corresponding 
to it, a short reference is sufficient, without a 
full repetition. But this practice is dangerous 
unless the work is done with care, as when any 
substantial variation or more particular de- 
scription occurs or any doubt arises as to the 
identity of the parcels it should be set forth 
fully. 

Plats, Space is provided upon each blank 
for a plat of the parcel under consideration, and 
is a matter of great assistance to counsel in 
keeping the different lots in view in. passing up- 
on the title, i(|i plat of the land described on each 
sheet is prepared, the particular lot being 
colored distinctively with a pencil. The plat 
should be repeated on each sheet, notwithstand- 
ing that the parcel is the same as the previous 
one. 

Nearly- all of the lands in this country were 
first surveyed by the authority of the state or 
general government, and divided into rectangu- 
lar tracts, plats of which became public records. 
Rural landft, iu most instance^ are no further 
subdivided, but in cities, villages and hamlets 
the original lots have been further cut up into 
lots and blocks. 



Plata are not only desirable as a visual rep- 
resentation of the land the title to which is 
under consideration, but they often 'form an 
important element in both conveyancing and 
the examination of titles. As lands are often 
conveyed and described with reference to them, 
they are an essential feature in preparing an 
abstract 

Where the description in a conveyance is of 
a lot by number, the plat of the survey it aa 
much a part of the deed aa if aet out in it In 
such cases the recorded plata should be exam- 
ined to see if the statutory regulattona con- 
cerning the certificates of the snrvejror and 
owner are appended. 

So much of the recorded plat, in such caaes^ 
must be given on the abstract as shows the 
relative location, shape, boundaries, etc, of the 
particular lot or lota under examination and it 
is generally desirable to show the abutting 
lots. All premises intended for any street al- 
ley, way, or common, or other public use, on 
or contiguous to the land conveyed should be 
shown on the plat 

What if any defects f In treating the diffeiv 
ent subjects in the foregoing paragraphs, de- 
fects have been pointed out, which, if at any 
length, must be described in answer to this 
question, after a reference to them is made un- 
der the title to which they belong. 

Other errors that the abstracter should be on 
the alert for, and note, arise in cases like the 
following : 

Errors in transcribing from the original in- 
struments to the record, by which a disparity 
of dates occurs; the acknowledgment fre- 
quently antedating the execution or registra- 
tion, or the latter date having priority over both 
of the Others. In such cases the abstract should 
say, "The following disparities (or defects) of 
dates appear (naming them)." 

A discrepancy in the names intended for the 
same person often appears, one name appearing 
in the premises, another in the execution, and 
another in the acknowledgment, where the 
grantor's have written their names personally 
in the signatures, often they are different than 
where written by the conveyancer. In such 
cases refer to the error by saying something 

like **grantors name written in the body 

of the deed, and in the acknowledg- 
ment" 

Sometimes the name of a grantor who signs 
is entirely omitted from the body of the deed, 
or one who appears in the body as a grantor 
does not sign. Reference to the omission 
should be made, in such cases. 
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A misnomer or a difference in spelling is 
sometimes found, in names that are apparently 
designed for the same person, when different 
convejrances of the same property are com- 
pared. When these are detected by the ah- 
stracter they should be referred to. 

When different conveyances of the same 
property are compared a manifest misdescrip- 
tion of the lands is often revealed. The name 
of the township, county, or state is sometimes 
wrong or omitted, or a discrepancy appears in 
the cotttses, metes and bounds, or in the num- 
ber of acres. 

Instances also occur where a conveyance ap- 
pears that is entirely out of line. Defects of 
^s kind should all be > clearly described sp 
that counsel can pass upon them. 

Sometimes the conveyancer has neglected 
to fill a space in a printe^ blank, left for a per- 
sonal pronoun descriptive of the granting 
party or parties. be<ds which depart from 
precedents and the settled use of words are to 
be carefully examined. 

Explanaium, While it is true, as a general 
mle, that the abstracter is expected to give 
only the information contained on the records, 
yet he should be on the alert to discover all 
the small and easily overlooked errors and 
omissions, such as have just been described, 
and it will oflen be essential for him to secure 
affidavits of persons acquainted with the owner, 
the circumstances of the title, or the locality 
of the property, explanitory of the situation. 
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PRroAY, December 19, 1896, 

General Docket 

3941. The Baltimore and Ohio Railroad 
Com;pany v. Daniel S. Ambach. Brror to the 
circuit court of .Franklin county. 

By the Court 

To bring a case within the saving provisions 
of section 4988, Revised Statutes, a summons 
must be caused to be issued before the expira- 
tion of the statute of limitations governing 
the cause of action. 

Judgment affirmed. 

3939. Madison Millhouse. v. The Chicago, 
St Louia& Pittsburgh R. R. Co. et aL Brror to 
the circuit court of Marion county. Judgment 



affirmed for reasons stated in report of this 
case in 7 C. C. R., 466. 

4073 and 4405. Owen Haines et aL v. Henry 
Reif 'Error to the circuit court of Seneca 
countv. Application for rehearing not enter- 
tained. 

4700. James Rdss, Sheriff v. John W. Willit 
Error to the circuit court of Franklin county. 
Dismissed by consent of parties at costs of 
plaintiff in error. 

4958. L. P. Young I v. The Lion Hardware 
Co. Error to the circuit court of Clark county. 
Application for rehearing not entertained. 

5013. Levi Martin Miller v. The Stete of 
Ohio. Brror to the circuit court of Seneca 
county. Judgment affirmed. Time of execu- 
tion fixed for March 31, 1897. Bradbury, J. I 
dissent from the judgment of affirmance on 
the ground that the charge of the court, while 
in the main, accurate and clear, was so prolix 
that it probably confused rather than guided 
the minds of the jury in considering the evi- 
dence. Its effect was to make too prominent 
the rights of the officers in making the arrests, 
while It failed to entirely cover the vital point 
in the case, which was that relating to the 
rights of the accused in the li^ht afforded by 
the facts and circumstances immediately at- 
tending the homicide. 

5265. Jacob Karch v. The P. C. C. & St L. 

Ry. Co. Brror to the circi^it court of Greene 

county. Dismissed for failure to fiie printed 
recora. 



Motion Docket. 

2800. The State of Ohio ex rel. Atty.-Gen- 
eral v. James P. Seward et al. Motion by 
plaintiff to advance cause No. 5037, on the 
general docket Motion allowed. 

2801. The Iron Railway Company v. The 
Lawrence Furnace Company et al. Motion by 
defendants to advance cause No. 4856, on the 
genera] docket Motion allowed and request 
tor oral argument noted. 

2302. Francis L. Hartman v. Samuel A. 
Hunter, iVeas. Motion by plaintiff to reinstate 
cause No. 4485, on the general docket. Motion 
allowed. 

2803. Charies N. Moss v. The Board of Edu- 
cation of Special School District No. 1, of 
Huntsburgh township. Motion by plaintiff to 
reinstate cause No. 5090, on the general docket. 
Motion allowed by consent. 

2804. The C. H. & D. R. R. Co. v. Gerhardt 
Fathmann. Motion by defendant to advance 
cause No. 5223, on the general docket Motion 
allowed. 

2805. George Hartman et al. v. Caroline 
Sawyer. Motion by defendant to dismiss 
cause No. 5312, on the general docket Motion 
overruled. 

2806. John Shook et al. v. Chester Bedell. 
Motion by defendant for leave to file answer 
in cause No. 5282, on the general docket. Mo- 
tion allowed and answer filed. 
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2807. William Bvans et al. v. Michael Riley. : 
Motion by plaintiffs for supersedeas in cause j 

,No. 5376. on the general docket. Motion al- ' 
lowed. Undertaking fixed at |1,000. 

2808. James Reed et al. v. The SUte of Ohio j 
ex rel. Thomas J. McDermott et al. Motion 
by plaintiffs for stay of execution in cause No. ; 
o38o, on the general docket Motion over- ! 
ruled. 

2809. John J. Ramage et al. v. The SUte of ' 
Ohio for, etc. Delaware county. Motion by 
plaintiffs to dispense with printing record in j 
cause No. 5379 and to near with cause 
No. 5369, on the general docket Motion al- • 
lowed. 



2810. Elmer E. Pearson, Auditor et al. v. H. 
M. Stephen. Motion by plaintiff to advance 
cause No. 5385, on the general docket. Motion 
allowed. 

2811. Augustus S. Ktver v. The Lelaad Uni- 
versity et al. Motion by plaintiff to advice 
c^use No. 4393, on the general docket. Motion 
overruled, the cause having been rrached on 
call of docket, and marked for oral argument. 

2812. The SUte of Ohio V. John W. Myers. 
Motion for leave to file a bill of exceptions to 
the court of common pleas of Stark county. 
Motion allowed and cause advanced. 
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The publishers of the Lbgal Nbws now have the 
contract for publishing the Supreme Court Reports of 
the state, and are enabled to attach advance sheets 
of these volumes to the Looal Nkwb, as a second/ 
supplement, without charge. These sheets are only 
for temjwrary use and do not include indexes. 

New Subscriptions. 

New subscriptions can begin at any time, and back 
numbers of the part devoted to the LaoAL Nbwb to 
the beginning of the subscription year wlU be supplied 
if desired ; but no advance sheets of the Ohio Decis- 
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the current volume. 

VoL 1 of Ohio Decisions, Circuit Courts, began No- 
vember 88. 18B6. 
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vember 28, 1866w 
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Bound copies of VoL 1, Vol. 2 and Vol. 8 of the Ohio 
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Entered at thePostofflce, NorwaUt, Ohio,>as second 
olasB matter. 



THB FOKKMOST OHIO LAW PAFBR. 

The growth of this paper during 
1896 has been so marked thai we eon^ 
fidenUy assert thai ii now has agreaier 
eirefUation than any other Ohio law 
paper. It aiso contains so n^Ueh more 
legal matter that we are jusHfUid in 
claiming it to be the leading paper in 
Us class. 



COMMSHDATIOHS. 

The following selections give the pith of 
some of the many commendatory letters we 
have received from time to time. Want of 
space prevents our giving all the letters, and 
we submit portions of a few of them, as speci- 
mens of the whole. 

A well known lawyer in Northern Ohio 
writes : 

*'The Ohio Lbual Nbwb,^I believe, is the best legal 
paper ever published In Ohio.'* 

Another says : 

"I have been a subscriber to all the other Ohio law 
papers published within the last thirty years, and am 
frank to say that yours is ahead of any one of them.** 

A leading member of the Cincinnati bar says: 

"You have made hustling times with your compet- 
itor, and although have made him improve his paper 
considerably, it is yet far behind yours.** 

An attorney of prominence at Columbus 
says : 

' ' "I learn that your Journal is regarded by the profes- 
sion as the leading one. and as Idesire to keep up with 
the procession, so I send you my subscription.** 

A distinguished attorney in Central Ohio 
writes : 

"AUow me to congratulate you on the excellency 
of the Ohio Lboal Nbws. I consider it the best local 
law Journal in existence today.** 

A well known ex-Judge, upon return to prac- 
tice, wrote • 

"I have becoihe in the habit of relying on your 
Lmual Nkws to keep myself posted in the matter of 
current decisions. ana items of news, while upon the 
bench, and I should be unable, while In practice, to go 
ahead with proper assurance if I did not subscribe for 
the NBwa** 

A retiring circuit court judge wrote us : 
"You have not only set the pace for competitors, 
but made it so rapid that they do not appear to be in 
the race. I am unable to see how a lawyer can be 
without your paper.** 

f. Another member of the bench says : 
^ "Containing", as it does, so many of the current de- 
oisiooR of interest, not published elsewhere, it seems 
impossible that a lawyer who aims at success can per- 
mit himself to go without It.** ^ 

Another judge writes : 

"I like your plan of pubUshing the decisions: It will 
be a good thing to furnish the prof ession with the 
bound volumes as rapidly as completed, I like, also, 
the goi>d fat volumes you are publishing.** 

An able attorney in a prominent inland city 
writes ; 

"Your subscribers, so far as I have heard, have 

Nothing but good words for the Ohio Lboal nbws. ^ 
''our efforts seem to have met the'r unqualified 
approval." 

Another well known attorney from an inland 
city, having been a subscriber for some time 
writes: 

"I take this opportunity to express my great appre- 
ciation of the LBOAL NBwa I consider it by far the 
best legia publication in Ohio, and if you continue to 
improve as you have in the past year, it will have no 
superior in any state.** 

A \vell known law firm iniNorthem Ohio 
writes : 

"We find the LaoALNaws indispensable in our prac- 
tice. It is a work of superior merit, aod the naort 
complete and ably^edlted law magasine in the state.** 
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With this number of the Legal News we 
close volume four of the Ohio Decisions. 
Bound volMuies will be ready for distribution 
in a short time. 

A warrant of attorney to confess judgment 
on a note **in any court of record" is held, in 
First Nat Bank v. C;<?r/tf//rt' (Mich.),«3 L. R. A.. 
83, to be suflicient to sustain a judgment of a 
court of the state in which the note was made, 
when sued upon in another state, even if the 
judgment could not have 1)een confessed out- 
side the state in which the note was made. 



One who procures the discharge of an em- 
ployee not engaged for any definite time, by 
threatening to terminate a contract between 
himself and the employer which he had a 
right to terminate at any time, is held in Ray^ 
croft V. Tayntor (Vt.), 33 L. R. A., 225, to be not 
liable to an action by the employee for dam-, 
ages, whatever motive may have prompted him 
to procure the discharge. 



A damage suit for $300, filed by one Maggie 
Ault, against Jones, Witter and Co. , was dis- 
missed last week by Justice Roach, of Colum- 
bus. The suit was the result of an attachment 
brought by the fitm against the plaintiff about 
a year ago, but which was subsequently dis- 
solved. The woman then sued the firm for 
f:^00 damages alleged to have been sustained 
by the wrongful detention of her household 
goods which were attached. The justice held 
that damages could not be awarded unless it 
was shown that the attachment was a malicious 
prosecution, and as that was not shown the 
suit was dismissed. 

In another suit presented to the justice by a 
landlord against a husband and wife, as ten- 
ants, in which the plaintiff sought to recover 
a certain amount of money due for rent, a 
motion was filed by the defendants in which 
they sought to quash the service in the suit, 
on the ground that they do not live together, 
although they are husband and wife. The 
claim wab made that since the wife does not 
live in the county there was no service. The 
plaintiff held that although the wife did not 
live with her husband, service at his residence 
was sufficient It seems that no higher court 
had ever passed on this question and the justice 
acting on his own opinion, granted the request 
of tbe defendants. 



FROM 



DISCHARGB OF STAFF OFFICBRS 
0. H. 6. 

[an opinion.] 
Columbus, O., Decemt>et 19, 1896, 
General Henry A. Axlinc, Adjutant General 

of Ohio, Cotntnbus^ Ohio, 

Dear Sir: —This department has the hoHor 
to 1)e in receipt of a communication from the 
Adjutant Generars office, under date of 16th 
December, 1896, requesting an opinion in writ- 
ing in the following matter: "Whether the 
commi^nder-in -chief is required to di<«charge a 
staff officer before the expiration of the term 
of five years of his commission, simply upon 
the written request of the appointing officer, 
without sufficient and satisfactory reasons ac- 
companying th^ request" 

This inquiry is based upon a letter attached 
thereto, dated 8th December, 1896, addressed 
to his Excellency, the Governor and com- 
mander-in-chief, written by A. B. Coit, colonel 
commanding the fourteenth infantry, O. N. G., 
in which communication Colonel Coit states: 
"I have the honor to most respectfully request 
that Captain £. A. Everett, inspector of rifle 
practice, fourteenth infantry, O. N. G., be 
dropped from the rolls, and that C. W. Wiles, 
second lieutenant and battalion adjutant, be 
commissioned captain and inspector of rifle 
practice of the regiment." 

Section 3044 as amended April 18, 1892, pro- 
vides that officers of the National Guard shall 
serve for a term of five years, unless sooner 
discharged. Section 3049 as amended April 
27, 1896, provides that an officer may be honor- 
ably discharged by the commander-in-chief 
upon tender of resignation, * * * or if a 
staff officer, on the written request of the offi- 
cer appointing him, or npon: the qualification 
of his appointed successor. 

As I understand from the facts submitted. 
Captain E. A. Everett was a staff officer ap- 
pointed by Colonel A.*B. Coit, as inspector of 
rifle practice, and by virtue of said statute, Colo- 
nel Coit, as stch commanding colonel, had the 
right to make the written request for an honor- 
able discharge of such staff officer, and to ask 
for his successor to be commissioned as such 
inspector. But such written request, whether 
accompanied with or without reasons for such 
request, when placed before the commander- 
in-chief, leaves it to the commander- in- chiePs 
discretion in the matter of acting on said writ- 
ten request That is, the commander-in-chief 
may issue such honorable discharge, or may 
refuse to issue the same. 

Respectfully submitted. 

F. S. MONNBTT, 

Attorney General, 
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SIGHTS OF AH ACCOUHTAHT RK6A2DIH6 
THS TAKIHO OF TKSTIMOHY. 

[an opinion.] 

Coi,uif BUS, O., December 17, t896, 

Hon, O. T, Corson, State School Commissioner, 
Co/umbus, Ohio. 

DsAR Sir : This department has the honor 
to be in receipt of a communication from you 
asking for an official opinion in writing on 
section 365, R. S., especially requesting to 
know the power of an accountant to compel 
witnesses to testify when directed by your 
department on a complaint for fraudulent use 
of money, first, as to the power, and second, as 
to the course he should pursue in the event 
that the witness should re (use to appear at id 
^ve the testimony required by this section. 

Section 364 makes it incumbent on you as 
school commissioner, when .a complaint is 
made in writing, verified by the affidavits of 
at least three free holders and tax payers,' resi- 
dent of any school district of the state, and 
setting forth sufficient grounds and demanding 
an examination of the books, accounts and 
vouchers, etc., you are authorized and required 
to appoint some trustworthy and competent 
accountant for the purpose of investigating 
such complaint. And such accountant shall 
visit such school district, take possession of 
nil the books and papers, vouchers and ac- 
counts of such district, and investigate the 
truth of the allegations of such complaint, and 
the condition of the school fund of such dis- 
trict. 

Section .365 empowers such examiner to call 
t>efore htm forthwith upon written notice, and 
examine witnesses under oath to be aduiinis- 
ti reil by liini. And he shall immediately afler 
completing such investigation, report in writ- 
ing, etc. 

Section 2 R. S., requires each person chosen 
or appointed to an office under the constitution 
or laws of the state, before entering upon the 
tHscharge of his duties, to take an oath of 
office, and this, I take it, is true, whether the 
special statute appointing the officer requires 
such oath or not. 

Section 525:; provides, disobedience of a 
Hubpcjena, a refusal to be sworn except in case 
of refusal to pay fees on ' demand, a refusal to 
answer as a witness when lawfully ordered, 
may be punished as a contempt of the court 
or officer by whom the attendance or testi- 
mony of the witness is required. The excep- 
tion to this principle, under the constitution, 



would be that a witness is not bound to answer 
any question that. will directly or indirectly 
criminate himself, and he has a right to deter- 
mine for himself whe her the answer will have 
that effect. But a witness may not refuse to 
answer a question pertinent to the issue, on 
the ground that the answer will tend to dis- 
grace such witness, when it will not tend to 
criminate him when the witness so testifies. 

Section 5253 provides that when a witness 
fails to attend in obedience to a subpGena, the 
officer before whom his attendance is required, 
may issue an attachment to the sheriff, coroner 
or constable of the county, commanding him 
to arrest and bring the person therein named, 
before such officer at the time and place to be 
fixed in the attachment, to give his testimony 
and answer for the contempt. If the attach- 
ment is not for immediately bringing the wit- 
ness before the court or officer, a sum may lie 
fixed in which the witness may give an under- 
taking with surety for his appearance, which 
sum shall be indorsed on the back of the at- 
tachment, and if no sum is so fixed and in- 
dorsed, it shall be $100. And if the witness 
was not personally served, the court may by a 
rule order hitn to show cause why an attach- 
ment should not issue against him. 

When a witness fails to attend in obedience 
to the subpoena, the court or officer may fine . 
him in a sum not exceeding fifty dollars, or 
may imprison him in the county jail, there to 
remain until he submits to be sworn, and testify 
or give his deposition. The fine imposed by 
the court ^hall be paid into the county treas- 
ury, and that imposed by an officer shall be 
for the use of the party for whom the witness 
was subpoened, and the witness shall also be 
liable to the party injured for any damage oc- 
casioned by his failure to attend, or his refusal 
to be sworn and testify, or to give his «leposi- 
tion. 

It would seem to nie that if such accountant 
was duly appointed and qualified, and complies 
strictly with the powers antj duties imposed 
under section 364 and section 36'), that the 
written notice provided for in said, section 
supplies the place of a subpoena, and when 
such subpcena is properly served upon a wit- 
ness, such witness is bound to appear before 
such officer, and such officer would have 'like 
powers of a notary public under similar cir- 
cumstances, without such means and powers 
to enforce the duties devolving upon such ex- 
aminer, the section would be a dead letter law. 
It is not a judicial act in the sense of the con- 
stitution conferring judicial powers upon the 
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courts' of the. otate. When the question pro- 
pounded involves ho question of privilege on 
the part of the witness, it is his duty to an- 
swer, if ordered by the accountant to do so. 
And if he is properly before the accountant 
under such written notice, and he refuses to 
answer when ordered by the officer, he may be 
committed 9s a contumacious witness, in com- 
pliance with the above statute cited for such 
procedure. 

Respectfully submitted, 

P. S. MONNBTT, 

Attorney General. 



WHAT IS THE BK8T TRAINING FOR THS 
AMERICAN BAR OF THS FUTURE? 

[By John Randolph Taoker before the Amerlowi Bar 
Anootationat Baratoga, Aug., 1898.] 

. To determine this problem .we must look at 
the wide and expanding field for the lawyer, 
whether at the bar or on the benchj in this 
American Uni m. The training of the athlete 
must adapt him for the arena of his conflicts. 
The functions of the American lawyer must 
be commensurate with, the polity, the civiliza- 
tion and the destiny of the United States, as 
an unique, political organism, and as a mem- 
' ber of the family of nations. 

The education of this type of the legal pro- 
fession demands special methods, and must em- 
brace a greater volume of subjects for study 
than in any other country on earth. 

We have forty-five com mpn wealths in our 
Federal Union, with diverse systems of juris- 
prudence; with all of which no lawyer in 
either can afford to be ignorant Thecitia^n- 
ship of each state is inter-communicated to 
and with all the others. We are as one in 
trade,, contract, travel, transportation and 
thought, through railroads, telegraphs and 
the most wonderful water-ways. The conflict 
of jurisprudence of the several states must be 
so o'rdered and harmonized in respect of this 
inter-communion that uniformity of adniiuis 
tration shall promote the general welfare of 
all without injury to the interests of any. 

This juridical harmony may and should re- 
sult from, and despite, the conflict of laws and 
the diversity of political authority in the sev- 
eral states. 

We have as the basis of these diverse politics 
in some states the civil law; in most states 
the common law. In the latter equity holds an 
equal companionship with the common law in 
the system of judicature ; while in the former 
. it is unknown in the state courts ; though in 



the federal courts equity and law are ever 
present as distinct systems,under the Supreme 
mandate of the constitution of ,the United 
States. It is very obvious that these di- 
versities in fundamental principles of juris- 
prudence, and this conflict which arises in, the 
federal courts from the constitutional provi- 
sion referred to, make the education 'of the 
Americsu lawyer peculiar , for, while the state 
courts administer the civil law, by civil law 
proceedure, the federal courts in the same state 
must administei- law and equity as they stand 
related to the subjects of litigation in those 
courts. 

Then again, this federal judicature is 
unique. It is the offspring bf the federal 
constitution. Limited in range, it is co-ordi- 
nate, sometimes paramou«it in authority. By 
virtue of the supremacy of the constitution, 
the federal court puts its restraining h^nd on 
governments and men, on the states in union 
and the states in their distinct autonomy. 
This supremacy of the constitutions, state and 
federal, is an American invention ; unknown 
and almost incomprehensible elsewhere. 
Though its germ , is expressed in Magna 
Charta, that all contrary to that great charter 
shall be held of none effect, it has borne no 
fruit, except in the Uhited States. 

But outside of this unique judicature, as to 
our local and interstate relations, if we shall 
realize international arbitration as the new 
arena for the trial of suits between nations, 
what a field for the American lawyer of the 
future! Trusting that the time is at hand 
when the forum will supercede the battlefield ; 
when the occasional arbitrations at Geneva 
and Paris will become general and fixed; what 
splendid opportunities for the display of gen- 
ius as advocates and jurists will be offered to 
the members of our profession in the future, 
when law ynW be administered in the peaceful 
form of justice, instead of by the bloody assize 
of brutaf war. 

These brief suggestions give us an enlarged 
idea of the broad and momentous duties which 
the future will e;xact of our profession, and 
disclose what careful, philosophic and scien- 
tific training must befit the athletes of juris- 
prudence, in the coming history of our conn- 
try, in its extraordinary destiny as a constitu- 
tional union, of states, and as such, in its im- 
portant relations to the commonwealth of na- 
tions. 

Permit me to condense under brief heads 
the training which these general views indi- 
cate for the American bar of the future. 
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I. What suai«l the Schooi«s Teach and 
THE Students Learn ? 

Fir si- That the lawyer as a minister at the 
altar of justice of the ideal Jus, though the 
actual Lex, must be trained to believe that his 
employment is a public duty, primarily to God 

' and his country ; not a mere vocation for pri- 
vate wealth or honor ; and that his functions 
as lawyer or judge are to be performed for the 
promotion of truth and right, and for the de- 
feat of falsehood and wrong. This is the pri- 
mal lesson. 

Second— TYi^ lawyer should haye liberal cul- 
ture. Is there anything in philosophy or sci- 
ence, in history or literature, he should not 
know, iu order to reach, the sum- 
mit of his noble vocation |^ I speak 
now of what is essential to the l>est train- 
ing; though nmch may be impracticable to 
many whom Providence debars from the op- 
portunities for such training. Let each do 
his best, in the use of what is within reach, 
and the profession ynW rise to the plane of 
its future duties. 

Third— \s law is an historic science, because 
every law system has had historic develop- 
ment, the student must be taught and should 
learn the history of legal science; from its 
ancient land marks along the pathway of its 
progress to present conditions. He should be 
taught and learn comparative jurisprudence, 
thus broadering his views of his own by com- 
parison with others, and avoiding the narrow- 
ness and error which conies from a too exi 
elusive consideration of his own local polity. 

The interesting relation between the civil 
law and the common law, which modern inves- 
tigation has shown to be closer than at one 
time was supposed to exist ; the derivation of 
much of the common law from the reservoir 
of the corpus juris civillis and the reflex in- 
fluence of the caramon law upon the code and 
practice of the civillian in our own states, 
make it importapt, and essential, where prac- 
ticable, that each system should be distinctively 
taught in schools of instruction. Evey civil- 
lian will be the better for a thorough compre- 
hension of the system of the common law, and 

. vice versa ; and this is the more important by 
reason of the fact already adverted to, that 
common law principles and practice prevail in 
the federal courts, held in the states, where 
the civil law is the local system. But the 
study of the two systems is essential to the 
thorough training of the lawyer, who, in the 
comprehension of lK>th, will enrich and enforce 
each by the scientific contributions of the other, 



and make himself thus a more profound and 
philosophic jurist This view is gaining 
ground in all our schools, and when fully 
carried out will be of great consequence in 
promoting the learning and efficiency of the 
profession in our country. 

Fourth—It is hardly necessary to say that 
the activities of our wonderful American civ- 
ilization in commerce, foreign, interstate and 
internal ; in mining, manufactures and agricul- 
ture ; in invention and authorship ; in con- 
tracts, from the simple assumpsit to that- in- 
finite variety of negotiable instruments which 
exchange the moneys of 70,000,000 of people 
inter se and with foreign lands, as winged "car- 
riers without luggage," and in contact by the 
free and unobstructed intercom mimiqition of 
this body of people in forty-five distinct states ; 
in the endless forms of corporate enterprises 
for municipal, eleemosynary and industrial 
purposes, make thoroughness of instruction in 
the law of real and personal property, of do- 
mestic relations, in the law of corporations, 
coniiuercial paper and the like essential to the 
fitness of the ordinary lawyer for the simple 
and usual duties of his calling. 

Fi/th—3ui more important still. We live 
in a federal union of forty-five commonwealths, 
which union is formed by a constitution, the 
supreme law of the land, and each state with 
its own constitution, the supreme law within 
its own borders. Constitutional law is, there- 
fore a special theine for the lawyer of the 
United States, for, on the integrity and su- 
premacy of these constitutions over men and 
states, and governments, state and federal, de« 
pend the perpetuity of our union and the se- 
curity of our liberties as men. 

In this the student needs most careful train- 
ing. He must be educated in the history of 
social and political science, the history of the 
polity of other countries, especially of British . 
institutions, which are the evolutes of historic 
struggles, the monumental trophies of liberty 
against prerogative, and embody the unwritten 
but organic constitution of England ; and this, 
especially the last, as essential to the compre- 
hensive understanding of our own constitu- 
tions, which are but bundles of the ihstitu- 
tional liberties of the English people. He 
must study the federal constitution in the* 
broad light of its historic formation, from 
colonial subordination, through the ephemeral 
continental congressional era, and that of the 
articles of confederation to the eonsumipate 
union under the constitution of 1789. This is 
his personal duty, because he is, as a sworn 
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tniuist^r of the law, bound to a faithful support 
of the constitution, and an a patriot citizen to 
defend and uphold that constitution as the 
aegis of the liberties of the people. 

This is an unique study for the American 
lawyer, and demands of him a conscientious 
devotion to it, as a defender of its sacred pro- 
visipns against error and usurpation, and a 
supporter of its true meaning, as essential to 
the preservation of our free institutions. 

Sixth — ^But one more subject I must men- 
tion. The foreign commerce of > the United 
States binds her to the peoples of the world. 
In fifty years this continental republic will 
stand in such relations to Asia and Europe as 
will make international law a code fbr the com- 
monwealth of nations; and must establish 
international tribunals to' decide in peace ques- 
tions of immeasurable consequence to us and 
the world. 

Let the schools train our lawyers^ in this 
magnificent field for the widest speculation 
9Xki\ the most profound study.' It is too much 
neglected.' In the culture of this field by the 
student, history, philosophy, in all its depart- 
ments,' and comparative jurisprudaice in all 
the ages, must h€ opened for his exploration, 
to fit him to act well his part in the forum of 
the world. 

This is an epitome of what the lawyer of the 
future should be trained to learn. 

IL How TO BB Taught. How to Lbarn. 

I premise. All will be in vain, unless so 
taught as to be a self teacher. We must teach 
him how to teach himself. 

In detail I answer : 

First— :By the best text-books, which shall 
pnecisely state the law as it has been settled by 
statute and. adjudications. This, I must think, 
is best in the first stages. Teach principles by 
a leading case, it may be, without at first crowd- 
ing on the mind more than the jural principle, 
illustrated by more -and juridal examples. 

Seamd—l^ connection with this lectures full 
and free, showing the natural a^d moral foun- 
dation for the principles, or the historic origin 
of what is arbitrary, and may seem contrary to 
morality or reason. 

I believe in lectures alone with text-books ; 
not on them so n^uch as parallel to them, and 
einbodying the views of the teacher and of 
other ax^thors. The student takes in by the 
spoken wofd of a good teacher what he never 
derives from the written words of the best- 
author. They work well together. 



Third- By the use of cases, leading and il- 
lustrative of the doctrine in hand. 

As a practical question, it may be left to the 
teacher to decide whether the study of cases, 
so admirably enforced on the original sugges- 
tions of the eminent Prof. Langdell of Har- 
vard, should be contemporaneous with the 
study of text-books, defining and settling 
general principles, or be deferred to a quasi 
post-graduate course at a later period. 

It is perhaps not a matter for dogmatic de- 
cision, but I am inclined to think where the 
course is eiitended over a number of years, it 
will be best tx> groudd the learner in principles, 
extracted from the cases by the text writer or 
the professor, primarily, ^nd then to enlarge 
and expand his knowledge by an analytic 
teaching from cases. 

• The students thus gets a map of the whole 
system at first, and may thereafter devote him- 
self bv a more precise and fuller examination 
of illustrative cases, to the application of these 
pHneiples in detal, to such cases as have arisen 
in the courts of England and America. Either 
method would embrace the "Case S3rstem," 
but the difTerence suggested is as to the period 
at which the " Cases ** are to be used. 

Fourth — In America, owing to our interstate 
or fijderal system, the subject of " Conflict of 
Laws,'* the title of Judge Story's valuable 
treatise, or of "Private International Law," 
the title of Dr. Francis Wharton's later work, 
and of other English books on the same sub- 
ject, is a matter which should be carefully 
taught in all our schools. 

It relates to rights and interests ot individ- 
uals, arising under the diverse laws of differ- 
ent states and countries, and is of great practi- 
cal value for the American student, as' well as 
of great interest in its relation to the philos- 
ophy of interstate or international jurispru- 
dence. 

In this broad and ever-widening field for 
judicial duty in this country, so unique in its 
political organism, and so closely related to 
the world's destiny, the teacher must inspire 
the student with a deep sense of his duty for 
full preparation for the immense work before 
him. 

All lawyers may not be called to the dis- 
charge of the highest functions of the profes- 
sion, but all should be so fitted to apprehend 
them that the bar, as a whole, will be qualified 
to meet the demands made upon it in all the 
departments of jurisprudence. 

The general education of all should be such 
that the pre-eminent men for the highest func- 
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tions shall be trained and recognized for the 
destiny which opeoa to the American bar of 
the future as the administrators of law in its 
best sense, by the adjustment of subjects of 
litigation, from the simple contests of the 
ordinary courts to those higher conflicts which 
involve the integrity of a constitutional system 
.of government or the peace of the world in 
the arbitration of a lis between nations. 

7kird—V/hat time should be prescribed for 
legal training ? 

Prom what has been said, life is the limit of 
that self-training for which the schools must 
adapt the learner. Schools cannot make a 
lawyer. They can only help him to make him- 
self a lawyer. 

A year ago Mr. Justice Brewer said here that his 
own legal education was far too short a time to 
fit him for his profession. I could not but feel 
that he himself was full proof that " time was 
not of the essence of the training.'* On the 
highest bench of the country, as an arbitrator 
to-day of an international conflict, he has by 
self-training been made preeminently fit for 
the highest functions of his profession*. 

Before there were any law schools there 
were lawyers as great as any trained by such 
schools. The original work of the self-trained 
bar of all countries stands in vindication of 
this sUtement The Mansfields, the Hard- 
wickes, the Eldons of England, the Marshalls, 
the Kents,-the Gibsons of America, are the men 
of might in. the profession, who by self-train- 
ing reached eminence to which our pupils may 
nobly, but, in most cases vainly, aspire. 
. The result so much desired is from the 
struggle of the individual, by original thought 
and intense self- training. Professors must 
teach the man to think out the law for him- 1 
self. We cannot teach him the law by rote. I 
He must make it his own by assimilation. I 

When it is said we should have a prescribed 
time for studettt li^e I feel there is force in the j 
proposition. Time is needed, beyond doubt, to , 
go through such a course as I have indicated. I 
. I concede three years is better than two, and | 
two than one. I admit one year, two years, is j 
tod short a period for such a course— nay, I ■ 
would prefer four, five years to three, ( 

But we must cut our coat according to our | 
cloth. Thousands of men like Mr. Justice I 
Brewer must take what time they can afford to [ 
devote to study. His age, his means, may 
limit him as to time. In my own part of the \ 



union this is the case. Shall we prescribe 
such a long period^that we can give a student 
who must take only a year or two year«, no 
memorial of his work in the form of a collegi- 
ate degree ? My own experience has taught 
me the merit of the work depends more on in- 
terosity than extensity of work. The one year 
man, by self-devotion, will often achieve more 
than the three years* man. It is true the for- 
mer in a three years* term would show more 
notable results; but train him aright in the one 
year he can devote to it, and he will .take two 
years of self-training afler leaving you, which 
'will put him far ahead in the race for emi- 
nence. 

These views have led me, while urging upon 
all a longer course than one year, to adapt my 
teaching to laying such a foundation of legal 
principles, based on moral truth and leading 
cases, as will put the young man in condition 
for such self- training for life as will insure to 
him the eminent ability that will fit him for 
the most exsdted duties of his great calling. 

Such training has. made the great judges, 
from Marshall to Brewer, from Sir' Edward 
Coke to Lord Russell. 

Let me suggest that diverse grades of de- 
grees might be adopted to measure the amount 
of scholastic training the law school has fur- 
nished to the student: Proficient in law; 
bachelor of laws, master of laws. Each stu- 
dent would thus adiipt his time to his necessity, 
and win the degree, which (airly measures* his 
scholastic work. Besides, the shortest time 
might be devoted to the grounding in the prin- 
ciples of the law, and the longer time to the. 
precise and scientific study and analysist of 
cases. 

In all this I speak very much ironi the condi- 
tions pf students which confront us in the 
field of my own labors as a teacher. 

This condensed statedeut of the field that 
stretches before the profession to-day in the 
great future of our own country, and of the 
method and measure of study for our bar, is 
too brief to be satisfactory to me, or to this 
learned body. If its suggestions can be made 
of any use, I shall feel that it may not be with- 
out some value. In all that can conduce to 
make the American bar a co-equal worker with 
the English bar in this great common destiny 
in the future, I am glad to be with you in co- 
operation, as I am in cordial sympathy. 
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' Entered, at thePostofflce, Norwalk, Ohio, as second 
daas matter. 



THE FOSXMOST OmO LAW PAPER. 

The growth of this paper during 
1S96 hoe been so marked that we con- 
fidenUy tusert that it now has a greater 
dreulation than any other Ohio hiw 
paper. It also contains so much more 
legal matter that we are JustifUfd in 
ekUming it to be the leading paper in 
its class. 



COMIIElfDATIONS. 

The following selections give the pith of 
some of the many commendatory letters we 
have received from time to time. Want of 
space prevents our giving all the letters, and 
we submit portions of a few of them^ as speci- 
mens of the whole. 

A well known lawyer in Northern Ohio 
writes: 

'The Ouio Lbual Nbws, I believe, is the best legal 
paper ever published In Ohio." 

Another says : 

"I have been a subscriber to all the other Ohio law 
papers published within the last thirty years, and am 
frank to say that yours is ahead of any one of them.*' 

A leading member of the Cincinnati bar says: 
"You have made hustling times with your compet- 
itor, and although have made him improve his paper 
considerably, it is yet far behind yours.** 

An attorney of prominence at Columbus 
says : 

"I learn that your Journal is regarded by the profes- 
sion as the leading one. and as I desire to keep up with 
the procession, so I send you my subscription.'* 

A distinguished attorney in Central Ohio 
writes : 

"Allow me to congratulate you on the excellency 
of the Ohio Lbqal Nbw& I consider it the best local 
law Journal in existence today." 

A well known ex-judge, upon return to prac- 
tice, wrote : 

* I have become in the habit of relying on your 
Lboai^ Nbws to keep myself posted in the matter of 
current deoisions.and items of news, while upon the 
bench, and I should be unable while in practice, to go 
ahead with proper assurance if I did not subscribe for 
the News." 

A retiring circuit court judge wrote us : 

"You have not only set the pace for competitors, 
but made it so rapid that they do not appear to be in 
the race. I am unable to see how a lawyer can be 
without your paper.*' 

Another member of the bench says : 

' Containing, an it does, ho many of the current de- 
uiKlons of Interest, not published elsewhere, it seems 
impossible that a lawyer who aims at Ruooess can per- 
mit him-self to go without it." 

Another judge writes . 

"I like your plan of publishing the decisions. It will 
be a good tmng to furnish the profession with the 
bound volumes as rapidly as commeted. I like, also, 
the good fat volumes you are publishing." 

An able attorney in a prominent inland ciiy 
writes : 

"Your Bubscrlben, so far as I have heard, have 
nothing but good words for the Ohio LiBOal Nbw& 
Your eiforts seem to have met the'r unquaUAed 
approval." 

Another well known aiiomey from an inland 
city, having been a subscriber for some time 
writes : 

'*I take this opportunity to express my great appre- 
ciation of the Lbgal Nbws. I consider it by far the 
best legal publication in Ohio, and if you continue to 
improve as you have in the past year, it will have no 
superior in any state." 

A ^ell known law firm in Northern Ohio 
writes : 

'*We And the LBOALNBWSipdispensable in our prac- 
tice. It is a work of superior merit, and the most 
complete and ably^edited law magaslne hi the stato.' 
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A man in Augnsta, Me., hns been sentenced 
to jail for thirty days, for a premature sleigh- 
ride« The learned judge, who tried the case, 
held that it was cruelty to the horse and no 
pleasure or benefit to the man. 



A rather peculiar ai^d unprecedented suit 
was filed in the Delaware common pleas court 
lust week by Dr. Henry Besse against L. P. 
McMastei and others. It .seems that Dr. Besse 
is Delaware county's great bee man. He has 
one hundred stands of bees, and in his peti- 
tion he alleges that they were robbed of their 
winter's storage by the destruction of his white 
clover by the defendants. 



It has been announced that Judge Thomas 
M. Bigger of the police court of Columbus, 
will, within a few days tender his resignation 
as police judge to (.Governor Bushnell, to take 
effect January 16. So far as known Samuel 
Swartz is the only candidate for the place, and 
will undoubtedly secure the appointment. 
Judge Bigger will succeed Judge Duncan on the 
common pleas bench on February 9, and 
wishes to become fully acquainted with the 
court procedure before he assumes his new 
duties. 



Judge Taft has designated Judge Hammond 
to close up the business in the United States 
courtf at Toledo, for the present term. For 
that purpose Judge Hammond will attend and 
continue until all business is disposed of. 

By order of Judge Taft and Judge Ricks, the 
rules as to assignment and trial of cases have 
been so far modified as to provide that "all 
cases at issue, whether noticed for trial under 
rule No. 62, or not, will stand for trial when 
• reached, unless good cause for continuance is 
shown," also that '*rule No. 4d, as to continu- 
ances will be enforced." 

It therefore follow? that counsel must be 
prepared and ready for trial when their cases 
are called. 



Judge Newby, ot Hillsboro, last week, decided 
a case in which the question as to the right of 
the county commissioners to elect a super- 
intendent for the London public schools was 
involved, the school board having failed to 
agree upon the selection of one. A petition 
was presented the commissioners and that body, 
after giving all parties a chance to be heard, 
elected Prof. J. W. Mac Ktnnon, who had 
^n superintendent of the London public 
schools for the past 19 years. The members of 



the board which had been fighting Mr. Mac 
Kinnon, instituted proceedings in the common 
pleas court The decision of Judge Newby is 
quite lengthy, and in concluding his decision 
he said ; "My conclusion is therefore that the 
commissioners had the power to take the action 
they did if they found the facts to exist, which 
under the law, made it their duty so to act" 



THE HSW CQUST H0U8S AT TOLXDa. 

Lucas couifty has just completed a new court 
house, and on New Year's day the building was 
opened for public inspection. It is a magnifi- 
cent structure, and its handsome exterior is 
built entirely of Berea stone Its floors are of 
marble, Moman Rosaic style, walls wainscoted 
with marble and stairs in "old statuary,** with 
marble treads, are all in keeping with the dig- 
nity and beauty of its exterior. The building 
is W feet in length by ISO feet in width, and 
is three stories and basement high. The plan 
of occupancy is, first floor principal connty 
offices, including office of probate judge ; sec- 
ond floor, clerk's, sheriff's and proaecntor's 
offices, and the four common pleas rooms; the 
circuit court, law library, court stenographer 
and a large assembly room occupy the third 
floor. The court rooms, with lofty panneled 
ceilings, are commodious and richly furnished. 
The whole building is fire proof, aqd is ventil- 
ated and warmed by the fan S3rstetn. 

Several of the handsomest office buildinirs 
in the state have been erected in Toledo within 
the last few years, and the people of that fair 
metropolis may now be congratulated upon 
liaving one of the finest public buildings in 
the west They may also be congratulated 
upon having secured it through faithful offi- 
cials, at a cost considerably within the original 
appropriation, which was $500,000. 



STATE BAR JUDICIARY COMMITTIX. 

The judiciary committee of the State Bar As- 
sociation was in session last week, in Colum- 
bus, at which all the members of the committee 
were present, as follows : Attorney General 
Monnett; Warner M. Bateman, Cincinnati; 
John A. Shauck, Da3rton ; S. S. Wheeler, Lima ; 
William E. Cushing, Cleveland : John N. Van 
Deman, Waahington, C. H.; A. R. Mclntire, Mt 
Vernon ; Judge A. C Thompson, Portsmouth ; 
Gilbert D. Munson, Zanesville ; Judge George 
ICNaah, Columbus and E. H. Fitch, Jefferson 
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To this comniittee is referred the indorse- 
ment or rejection of the various recommenda- 
tions for changes in existing laws. 

It has become customary with the bar asso- 
ciation to accept the judgment of this commit- 
tee as to what changes should or should not 
be made in existing statutes To each member 
of the committee is allotted his equal portion 
of the work, and each member then has to re- 
port to the whole committee what action he 
recommends upon the measures intrusted to 
his consideration. 

- .Foremost in importance among the various 
recommendations submitted to the committee 
at its recent session was the report of Secre- 
tary Gushing, in which he urged the necessity 
of establishing a uniformity in law and pro- 
cedure among the several states in the Union. 
Whil^ the same civil laws are similar in many 
respects, yet there are a number of essential 
points in which differences occur. This dis- 
crepancy occurs in a more or less pronounced 
form in nearly all the states. A uniform code 
of laws and a uniform method of legal proce- 
dure is deemed by the association to be of in- 
estimable .advantage to the profession gen- 
erally. 



THS JUDICIARY 

lAddreas of Hon. Virgil P. Kline, of the ClevelaiMl 
Bar, before tbe third annaal meeting of the Ohio State 
Boaid of Commeroe, ColumbuH, Ohio, December 9, 
1896.] 

The Constitution of Ohio, uiider which the 
state grew and prospered for nealy fifty years, 
with a judicial system then admirably adapted 
to the condition of our people— a system 
that created such lawyers as Burnett, God- 
dard, Bwing, Loomis, Stanberry. Wood, Tap- 
pan, and a large' number of other men 
noted in the annals of Ohio and its bar— was 
superseded in 1861 by the new constitution, 
the work of able men, minyof whom were 
equally as great and celebrated as those above 
named.. 

The system inaugurated by the new consti 
tntion perhaps at the time of its adoption was 
the best for the state that could have been de- 
vised. Indeed, many of the present evils re- 
sulting from legislation, some of which have 
been pointed out by the gentleman who opened 
the discussion, Mr. Dexter, of Cincinnati, are 
the result, if not of open, at leaat of covert vio- 
lations of that instrument The late Judge 
Ranney deservedly took great pride in his la- 



bors in the formation of the present constitu- 
tion, and to the day of his death that instru- 
ment was to him as dear as ever was the Con- 
stitution of the United States to its great de- 
fender, Daniel Webster. 

But as the state outgrew the judiciary system 
of 1802, so the reorganization of the courts in 
1851 Was demanded and deemed essential for 
the speedy and due administration of justice. 
Now, in 1896, nearly forty-five years since /the 
adoption -of the constitution of 1851, we find 
that the increasing population of tlie state, now 
nearly two millions more than then, has made 
essential the reconstruction of the judicial sys- 
tem of our state, if not a radical change there- 
in. Our corporate institntions have vastly in- 
creaaed, our manufacturing industries have 
grown to very large proportions, our commerce 
on lake and rivers and our railroad transporta- 
tion have achieved an importance , that can 
hardly be calculated. Litigation proceeds from 
iuoat unexpected sources, and the system tlUit 
was useful to the state forty-five years ago, when 
steam, electricity and other modem inventions 
were not thought of, or only in their infancy, 
is not at all ad^uate to present development 
The garment that was cut for the bo^ does not 
fit the man. 

The, system we have now is cumbersome 
and awkward, the administration of justice is 
slow and expensive. Bills of exceptions, new 
trials, reviewing courts, make the law's delay 
tedious to litigants and burdensome to the 
people. I have no intention of '. impugning 
the honesty, the sincerity and the learning ot 
the very many judges — good ones and pains- 
taking onea, too— who administer our system, 
but I am convinced that something must be 
devised to facilitate a disposition of the evei' 
increasing accumulation of buainess before 
our courts. 

Our judicial system in Ohio is a costly one; . 
with six supreme judges, twentyrfour circuit 
judl^es and eighty-five common pleas judges 
in the state, the total salaries paid them by 
the people and tax-pa3rers reach to the * 
enormous sum of nearly $490,000. This does 
not include the salaries or fees paid to the pro- 
bate judges and superior court judges. And 
yet the sum paid our judges is less than -.it 
should be in order that the very best talent of 
the bar of the state should be attracted* to the 
bench. Our supreme judgcb do not receive a 
compensation that the importance of the high 
position demands, and yet the history of the 
court shows that there never has been a deci- 
sion made that could be traced to dishonest 
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motives or corrupt desires. There never have 
been any grievous usurpations of power on the 
part of any judge, supreme, circuit or conji- 
mon pleas, so far as I have knowledge, that 
have lessened the confidence of the people in 
the judiciary. An honest judiciary is the sheet- 
anchor of the people and a ready and qu'ck 
acquiescence in its unbiased decision is the 
surest guarahty of the perpetuity and tranquil- 
ity of our free institutions. 

The system in Massachusetts of one 
chief justice at $7,000 per year and 1500 for 
traveling expenses, and six associate judges at 
16,000 with 1600 for traveling expenses, has en- 
abled the old Bay state to always have judges 
of the highest character and greatest attain- 
ments. In Massachusetts they are not elected 
by the people, do not have to get down into 
the arena of party politics, but are appointed 
by the governor, with the confirmation of the 
senate. Their offices are held during good 
behavior. ' They may be removed by the 
"governor by and only with tbe consent of both 
branches of the general assembly. The total 
system of judiciary in Massachusetts, which 
has about three-fifths of the population of 
Ohio, many large cities and manufacturing 
institutions and necessarily much litigation, 
costs in the salaries of its officers only $161,500. 

The judges in New York and Pennsylvania 
get longer terms and better salaries than in 
Ohio. In Pennsylvania the supreme judges 
are elected by the people, and hold their offices 
for twenty-one years, unless sooner removed, 
but are ineligible after serving the twenty:-one 
years. The annual salary of the chief justice 
is $8,500, and that of his associates is $8,000. 

Complaint is made in the state of Ohio, not 
only of the expense of litigation, but of the 
delays incident thereto. It is a noticeable fact 
to anybody familiar with the character of 
causes in our courts that suits growing out of 
contracts — litigation between business men — 
form but a small part of the cases which the 
courts are called upon to try. Damage cases, 
slander, libel, personal injury cases — cases 
largely of ft speculative character -choke and 
encumber the calendars^of the courts. 

"In a majority of the states," says Mr. Rus- 
sell, of Michigan, in his admirable-address be- 
fore the American Bar Association, "legislation 
has placed the profession on the basis of any 
bnsi;iess cal.ing, and has put the law concern- 
ing maintenance on the. same basis with the 
law of other ordinary contracts. Statutes in 
many of the states permit the lawyer to make 
auy contract he sees fit with his client for com- 



pensation, and it may be contingent upon his 
success, and it may be paid out of the proceeds 
of litigation." While we have no such statute 
here, and the geneml sentiment of our courts, 
when tried, is against such contracts, the priv- 
ilege, h6wever, we all know, is exercised by 
attorneys, and thus many cases are brought 
before the courts upon agreements for contin- 
gent fees, many of them without actual merit, 
brought by lawyers anxious for the remunera- 
tion tbey will receive without reference to the 
justice of the case. These antecedent bargains 
are the cause of our generally heavy dockets, 
and the number of such causes is a barrier to 
the prompt adjudication of really meritorious 
and necessary cases. Such statutes where 
they exist and the privilege enjoyed by coun- 
sel here really permit attorneys to become a 
medium of djelay, and thus necessitate a loss of 
time of the courts in the speedy adjustmsnt of 
difficulties. Lawyers themselves should be 
held responsible for this state of affairs. The 
delay to suitors who have cases of material in- 
terest, by having the dockets encumbered with 
agreement cases, is a radical evil that must 
present itself to the mind of every one. 

Again, a very general and wide spread dis- 
trust of our jury system, so far as it applies to 
civil cases, is beginning to make itself mani- 
fested. Should the decision of some' twelve 
men, brought together in a heterogeneous 
mass from hll classes of society, very often by 
a political arrangement made to pay political 
debts, be looked upon longer with more rever- 
ence than that which would be made by a 
trained mind, accustomed to the dissectiou of 
peculiar and intricate cases? The best of our 
citizens, the men of thought and character, 
men equal to a fair and honest decision of any 
commercial or business problem, are not. the 
men who are jurors. ^ They seek to avoid this 
great public duty, and generally succeed, and 
it is the hand to hand man, the man without a 
Job, who seeks to be on the jury. I know our 
jury system is imbedded in the minds of the 
people as a part and parcel of theit liberties, 
yet the conclusions often reached- by jurors, 
the manner in which they reach them, are a 
matter of ridicule in almost every community. 
The business man, if he has an important case 
in court and has faith in his cause, would 
rather risk the decision of the matter involved 
with a judge of probity and experience than • 
to take his chances before a jury with its com- 
promises, its favoritism for parties, with the 
eleven obstinate men and the one who knows 
it all. Properly enough we may have grea 
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respect for traditious, but when we are con- 
fronted by the practical difficulties of delays^ 
uncertain ties, reversals and exp* nse incident 
to an adherence to the vene«'able jury system, 
we are cured of some regard' and enthusiasm 
for it 

Yet I would never disturb the trial by jury 
in criminal cases. It has served the cause of 
human liberty Against the aggf-ession of power 
in times past, and it may be called upon to do 
it again. In the language of Judge Black : 
"It is the best protection lor innocence and 
the surest mode of punishing guilt that has 
yet been discovered.** 

it was some' years ago that an eminent 
Englishman declared in one of his speeches 
that the American legislative system cost more 
' than the British civil list, irom which he ar- 
gued that a republic is much more costly th in 
a monarchical form of government. It may 
be said, and truly, thnt our judicial system is 
much more costly than that of England, and 
its courts surpass ours in certainty and exacti- 
tude of justice, with such promptitude of ad. 
ministration as to reduce the litigation of a 
naturally pugnacious people to a comparitively 
small compass. There is not such an 
enormous mass of legal experiments re- 
sorted to in the courts of England 
aa in this country. The three superior courts 
of Westminster, consisting of five or six 
judges each, carry along the entire law litiga- 
tion ( as distinguished from the equitable ) of 
all the people of England, and this efficiency 
is illustrated by the fewness of appealed cases. 
In commenting on this fact, a writer if) one of 
OUT popular reviews says : *' This extraordi- 
nary fact is the most conclusive demonstration 
of the respect which is paid by the bar and 
people to the English courts— a respect so 
practical in its effects as to secure the belief 
that the decisions are ordinarily the true ex- 
position of the law, from «vhich it would be 
folly to appeal, and not mere stepping-stones 
to the court of last resort. Now, if any per 
son going into a court room will contrast the 
value of the time lost by jurors, witnesses and 
suitors, and the amounts paid for retainers, 
counsel fees, witnesses, mileage, printing, etc., 
with the salary of the judge who sits on the 
bench, controlling the complicated machinery 
below, he Mrill perceive that dollars and cents, 
paid from the treasury, form really the small- 
est item of the expense which a nation bears 
in carrying on the administration of justice. 
Hence, we can hardly value too highly a judi- 
cial system which by rendering laijr * certain,* 



which simply means settled and known, shall 
prevent litigation ; and we can hardly censure 
too sharply a system by which uncertainty of 
administration causes men to invest in the 
chances of litigation and risk the outlay of 
additional costs, as men risk the price of a 
lottery ticket'' 

Our judges should have longer terms and 
larger pay, such as will bring to the bench 
men whose decisions will ever be respedted. 
The overworked and unpaid judges are usually 
tempted to get into a rut of indifference, and 
to give to questions that come before theqi 
scant consideration. An incompetent judge is 
an expensive officer, only bewildering to coun- 
sel and causing more suffering suitors. 

If we are to retain our present system of the 
administration of justice, I think that the 
right to go to a reviewing court by appeal or 
error should depend upon the amount involv- - 
ed. When a man has occupied the attention 
of a common pleas judge and jury over a 
question involving 500 dollars, he probably 
has had as full and fairan opportunity as can 
be afforded for the adjudication of his rights. 
The judge who sits upon the trial of a cause 
and hears it all, is better qualified, if fit for his 
office, to decide upon the questions that arise 
in it than any other court can ever be. It is 
difficult in many cases to get it upon paper 
so that it will appear to the reviewing court as 
it appeared to the court below. Many circum- 
stances which rightfully influence the decision 
will be lost through accident or negligence of 
the imperfection o^ language. But tc permit all 
cases to go on error, though they originate 
with a justice of the peace, through to the 
snpreme court, irrespective of the amount 
involved, imposes a very extraordinary burden 
upon our judicial syst .m. 

Again, a limitation upon the right of review 
in the supreme court, on error frbm 
the circuit . court, determined by the 
amount involved, would be .desirable in reliev- 
ing our supreme court 

Nothing is so expensive as the cheap ad- 
ministration of justice, because there never 
will go with it that confidence and certainty 
without which, in one form or another, the 
same questions will be presented over and 
over again, to be interminably litigated, argued 
and again decided. 

I would, therefore^ suggest: 

1. A longer tenure of office to our judges * 
in tlie court of last resort Good salaries 
that will command first-class ability and invite, 
therefore, the best talent from the bar to crown 
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a profie^sional career with a term of judicial 
usefulness. 

± The right of appeal ou error liiuited by 
the amount involved. 

3. If not the total abolition of the right of 
trial by jury in civil cases, its privilege to liti- 
gants at least to be under the discretion of the 
court If this is too radical, unanimity Should 
no longer be required to reach a verdict. 

These suggestions, hurriedly submitted, are 
thrown out for the purpose of inviting dis- 
cussion and consideration, and not as a dog- 
matic solution of evilswhich judges, lawyers, 
and many other citizens agree exist in out* 
judicial system. 



SUPSKMB COURT PROCfiBDINOS. 



Hew Cases. 

New cases filed in the supreme court since 
Dec. 16. 1806. 

5380. The State ol Ohio ex rel. Attorney 
General v Waiter D. Guilbert, Auditor of SUte 
et al. Mandamus. P. S. Monnett, Attorney 
General for plaintiffs. 

6381 The Cincinnati, Hamilton & Dayton R. 
R. Co. V. Ada Cromle^, Admx. Error to the 
circuit court of Hamilton county. Ramsey, 
Maxwell & Ramsey, for plaintiff. John W. 
Wolf and Thomas L. Michie, for defendant 

6382. Mary A. Sampson v. The Mutual Build- 
ing & Investment Co. Error to the circuit 
court of Cuyahoga county. Williaiu Howell, 
for plaintiff. Morris Black, for defendant 

6383. William A. Hunter v. Dennette Hughes 
Hunter. Error to the circuit court of Sandusky 
county. Richards & Heffner, for plaintiff. J. 
H^ Rho4es and Garver & Garver, for defendant 

6384. Charles C. Wood et al. v. The W. & L. 
E. Ry., Co. Error to the circuit court of Bel- 
mont county. W. B. Francis, for plaintiff. 
Swavne, Hayes & Tyler and George Duncan, 
for aefendaut 

5885. Elmer E. Pearson, And., et al. v. H. M. 
Stephen. Error to the circuit court of Miami 
county. McMahon & McMahon and Long & 
Kyle for plaintiff. A. P. Brommhall, for defend- 
ant . 

5386. The City of Cincinnati et al. v. Henry 
Emerson. Error to the circuit court of Ham- 
ilton county. Frederick Hertenstein, Corpora- 
tion Counsel, for plaintiffs. Hollister & 
Hollister, for defendant 

5387. Albert W. Kennon, Trustee, v. William 
Jones. Error to the circuit court of Belmont 
county. T. W. Shrove and A. W. Kennon, for 
plaintiff. P. R. Sedwick, for defendant 

6388. deorge tellers et al. v. Francis Felix. 
Error to the circuit court of Cuyahoga county. 
Walter J. Hamilton, for plaintiffs. Wilson & 
David, for defendant 

638y. Th ' State of Ohio ex rel. Attorney 
General v. The Cleveland Ohio Mutual Live 
Stock Insurance Association. Quo warranto, 
P. S. Monnett, Attorney General, for plaintiff. 



5390. The Union Central Life Insurance Co.. 
V. Mollie E. Hanselman. Error to the circuit 
court of Brown county. White & Campbell, 
and Ramsey, Maxwell and Ramsey, for plain- 
tiff. Moore Sl Parker, for defend«it 

5391. Henry Pleutke v. Wm. M. BeU et al. 
Error to the circuit court of Hancock county. 
Jason Blackford & Bval, for plaintiffs. George 
H. Phelps for defenamnts. 

5392. SUte of Ohio ex rel. The Prudential 
Insurance Co. v. Charles Evans, Judgu Error 
to the circuit court of Hamilton county. A. C 
Shattuck, for plaintiff. Charlea Evans for de- 
fendant 

6393.. Eliza Graham etal. v. Michael Burg- 
graf. Error to the circuit court of Auglaize 
county. Gocke, CuUeton & Smith, for plain- 
tiffs. Sayton & Stueve and W. RCunniugham, 
for defendant 

5394. Yellow Popular Lumber Co. v. William 
Coe. Error to the circuit court of Lawrence 
county. John Hamilton, for plaintiff. 

5295. Yellow Popular Lumber Co. v. Fred- 
erick Steinle et al. Error to the circuit court 
of Lawrence county. John Hamilton, for plain- 
tiff. W. D. Com, tor defendants. 

5399. George W. Settle et aL v. H. B. Oden- 
kii-k et al. Error to the circuit court of Wayne 
county. John McSweeney and Hiram Swartx, 
for plaintiff. Johnson & Taylor and Adair At 
Adair and B. W. Newkirk, for defendants. 

5401. The Wabash R. R. Co. v. The Mitchell 
& Rowland Lumber Co. Error to the circuit 
court of Lucas countv. Alex. L. Smith, for 
plaintiff. Cummings & Lott, for defendant. 

6402. Jay L.Athey and Prank E. Bliss ▼. An- 
na Cooper. Error to the drcnit court of Cuy- 
ahoga county. Wilcox & Collister, for plain- 
tiffs. * 

5408. Walter L. Marien by Clarence M. Jones, 
his guardian v. The Columbus Street Railway 
Co Error to the circuit court of Franklin 
county. S. N. Owen and Fred C Rector, for 
plaintiff. H. J. Booth, for defendant 

^404. John S. B. Matson v. Malvina Myers et 
al. Error to the circuit court of Richland 
county. Skiles & Skiles. for plaintiff. J. C. 
Laser, for defendants. 

5405. The Supreme Council Catholic Benev- 
olent Legion, a corporation, v. J^onisa McGuin- 
ess. Error to the circuit court of Cuyahoga 
county. Meyer & MooYiey, for plaintiff. Blau- 
din & Rice, for defen^Ant 

5406. Sarah Morris etal. v. Maiy J. Ackeson 
et al. Error to the circuit court of Clark conntr. 
Pringle & Johnson, for plaintifis. John L. Zim- 
merman and Oscar T. Martin, for defendants. 

5407. Elisha Brighman Durfee ▼. Neil Nich- 
olson Mac Neill, Ezr. Error to the circuit court 
of Marion county. Scofield, Durfee &,Scofield, 
for plaintiff. J. P. McNeal & Sons, for defend- 
ant. 

5408. M. W. Jeffries et al. v. Prank W. Lind- 
sey et al. Error to the circuit court of Frank- 
lin county. E. E. Corwin and James Caren, for 
plaintiffs. Alberry & Dillon, for defendants. 

5409. William P. Gass v. The United States 
Life Ins. Co. Error to the superior court of 
Cincinnati. Burch & Johnson, for plaintiir. 
Ramsey, Maxwell Sl Ramsey, for defendant 
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temporary use of subecriben are issued each week as 
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ohtfge to subsorlben to the volumes. 

Bound Volumes 
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Supreme Court Reports. 
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New Subscriptions. 
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numbers of the part dcTOted to the Lkaij Nbwb to 
the beginning of the subscription year will be supplied 
if desired; but no advance sheets of the Ohio Decis- 
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Vol 1 of Ohio Deciskms, Circuit Courts, began No- 
vember SS, 1896. 

Vol. 1 of Ohio Decisions, Lower Courts, began No- 
vember St, ISBS. 

Bound Volumes. , 

Bound copies of Vol 1, Vol. t and Vol. 8 of the Ohio 
Decisions can be had at 18.80 per volume, if bound in 
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The ifrawth of this paper during 
1896 hoe been so tnarked that we con^ 
ftdeniiyaseert that it now hoe a greater 
eireuioHon than any other Ohio law 
paper. It aiso contains so much more 
tegal matter that we are Justi/Ufd in 
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The United States supreme court, in.«ii 
opinion rendered by Justice Gray last Monday, 
held that an application for an injunction 
against an executive officer of the government 
was vacated by his death or resignation. 

Governor Bushnell late Wednesday 
afternoon appointed Mr. Sara Swartz, of 
Columbus, as the successor of Judge 
Bigger in the police court. Judge Big- 
ger will soon assume his duties as judge 
of the. court of common pleas. 

Judge Kohler of Akron has overniled 
the motion for a change of venue in the 
case of Romulus Cotell« and set the trial 
for Feb. 8. Cotell was convicted of 
murdering the Stone family at Talmadge 
last March and was sentenced to hang 
Nov. 9, but was granted a new trial by 
the supreme court. 



A new law firm composed of thr^ 
well known attorneys has been formed in 
Sandusky. The new firm is to be 
known as Wickham, Guerin & Colver. 
They will occupy the entire second floor 
of the Donahue block where the firm of 
Hull & Guerin have been located. 
Judge Wickham is at the head of the 
firm of C. P. & L. W. Wickham of Nor- 
walk, and hasbeetr on the judicial bench 
one term and in congress two terms, and 
is an attorney of exceptional ability 
known throughout northern Ohio. 



The constitutionality of the Garfield 
law was recently passed upon by Judge 
Dissette of the Cuyahoga common pleas, 
court. The point raised was by demur- 
rer which was overruled. The demurrer- 
was based on the ground that the law 
designates a clerk of the county with 
whom a statement of the candidate's ex- 
penses are to be filed and that as there 
is no such party known to the laws of 
the state or the constitution as the clerk 
of the coun'y, that therefore the law is 
unconstitutional. To the point raised by 
the demurrer, the court held that th^re 
were many statutes mentioning the clerk 
of the county and that in every in- 
stance the clerk of the common pleas 
court was meant. The decision of the 
judge virtually declares the law to be 
constitutional. 
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Governor Bushnell this week ap- 
pointed D. W. Jones, of Gallipolis, com- 
mon pleas judge in the third subdivision 
of the seventh judicial district. The 
apix>intee will succeed Judge W. G. 
Sibley,, who has been elected to the cir- 
cuit bench. The appointment under the 
law is until the next general .election in 
the fall, when in all probability Judge 
Jones will bechosen as his own successor. 

Norton T. Horr, and Harrison J. Uhl, 
have formed a partnership for the prac- 
tice of law under the firm name of Horr 
& Uhl, with offices at 922 Garfield build- 
ing, Euclid Avenue, Cleveland. Ohio. 

W. W. Boynton, of the recent firm of 
Boynton & Horr, will remain with the 
new firm until their present pending busi- 
ness is disposed of. 



THE UABOJTT OF A FOBWAfiDKR OF 

00IXBCTI0N8 FOR ACTS OF mS COR- 

RXSPOHDENTS. 



[BT WILLIAM A. WAT OT TKB FXTT8BUBO BAB.] 

With mil ever-increasing facility for copmn- 
nicatton and transportation conies a corre- 
sponding increase in the amount of business 
transacted between vridely distant points, and 
in the number of credits arising therefrom. 
The liquidation of these credits forms an im- 
portant branch of commercial business, and 
is effected in various ways. The simplest and 
least expensive method for the creditor is by 
collecting through the banks. Another, and, 
in case of the debtor's anticipated insolvency, 
a far more effective plan, is to place the account 
in the hands of an attorney, or a so-called ''com- 
mercial agency." These and other methods of 
collectittg claims against debtors at distant 
points have given rise to the class of commer- 
> dal agents known as*' forwarders*" whose con- 
tract is to take the matter for collection and 
use the necessary means to present it to the 
debtor's attention. In so doing they incur 
variohs obligations to the creditor, such as the 
observance of good faith, making prompt re- 
ports, punctual remittances and the like, of 
which it is not the present purpose to treat 

The subject here proposed for discussion is 
the extent of the forwarder's liability for the 
acts of his correspondents. It should be pre- 
mised that the contract between the creditor 
and forwarder is a simple contract of an agency, 
•«*d sataject to its usual principles. One of 



these is that "if a principal constitutes an 
agent to do business, Which obviously from its 
very nature cannot be done by the agent other- 
wise than through a substitute, or if there ex- 
ists in relation to that business a known and 
established usage of substitution, in eithez 
case the principal would be held to have ex- 
pected and have authorized such substitution." 
(Parson on Contracts, 7th Bd., p. 84.) On the 
other hand, " a substitute of an agent, who 
had no authority to appoint him, cannot be 
held as agent of the. original principal, but is 
only the agent of the agent who eifiploys himj 
and who is accordingly his principal." (Ibid.) 
And, of course, the original agent is responsible 
for his acts. It will at once be seen, therefore, 
that the liability of the agent for his sub-agent 
depends wholly upon the authority to appoint 
him, and where this authority is expressly 
given or expressly withheld, the applicati<^n of 
the above principle is easy. But where noth- 
ing is said as to the appointment of sub-agent, 
and this question is left to inference, the mat- 
ter is at once involved in doubt, and the pre- 
sumptions raised by the courts as to the true 
intent of the parties, have been extremely con- 
flicting. 

We may then say : The liability of a for- 
warder arises from his contract with his prin- 
cipal, and depends upon what that contract is. 

A. If the contract be that he is to undertake 
the collection of the debt and be responsible 
for all means used therefor, be is liable for all 
acts of his sub-agents or correspondents. 

B. If the contract be that he is merely to 
transmit the claim to another for collection, 
he is required only to use proper care in selec- 
tion of a correspondent 

C. If no definite contract is made as to the 
forwarder's liability, the courts raise presump- 
tions, depending on the character of the for- 
warder and the circumstances of the case; and 
in th^se presumptions the courts do not agree, 
except in holding tb<il in all cases the forwarder 
must use due care in the selection of a corre- 
spondent. 

• The 'decisions may be classified as follows : 

I, Where the forwarder is a bank and the 
correspondent a bank, or agent other than a 
notary. 

Suppose a merchant in New York city re- 
ceives a check from a firm in Pittsburg, and 
hands it over to his bank in New York for 
collection. The bank in New York will forward 
the check to its correspondent in Pittsburg, to 
be presented, and, if paid, for remittance of 
the proceeds. Suppose, now, the Pittsburg 
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correspondent negligently fails to present the 
check promptly, or perhaps collets the check 
and then becomes insolvent before remitting. 
is the New York bank liable to iU depositor ? 

1. One dass of casea holda that it is. This 
is the law of New York, New Jersey, Ohio, In- 
diana, Michigan, Georgia, Montana, Minnesota, 
England, the supreme court of the United 
States and probably South Carolina. 

The New York court has stated the principle 
in the case of AUen v. 'Merchants^ Banh^ 22 
Wend, 216, as follows : 

Mestdvedy That when a bank or broker or 
other money dealer receives upon a good con- 
sideration a note or bill for collection in the 
place where such bank, broker or dealer car- 
ries on a business, or at a distant place, the 
party receiving th<e aame for collection is 
liable for the neglect, omissioti or other mis- 
conduct of ttie bank or agent to whom the 
note or bill is sent, either in the nejf^otiation, 
collection or paying over the money, by which 
the money is lost or other, injury sustained by 
the owner of the note or bill, unless there be 
some agreement to the ^contrary, express or 
implied." 

This principle, therefore, is often referred 
• to as the "New York rule." 

(All the decided cases in the jurisdiction 
above named are then cited and discusaed.) • 

2. It has been- held in many states that the 
forwarding bcmk is not liable. This is the 
law in Massachuaetta, Pennsylvania, Maryland, 
Connecticut, Miasouri, Illinois, Tennessee. 
Iowa, Wisconsiii, Kansas, Mississippi, Nebras- 
ka, Louisiana and probably North CarqliuA. 

The rule is thus stated by the supreme court 
of Massachusetts in Fabons v. Mercantile Bank^ 
2 i Pick., 890(1889.) 

"It is well settled that when a note is de- 
posited with a bank for collection, which is. 
payable at another place, the whole duty of 
the bank so receiving the note in the first in- 
stance is seasonably to transmit the same to a 
suitable bank or other agent at the place of 
payment.'* 

Then follows a full citation of the decisions 
ot ihese states. 

While the decisions supporting the Massa- 
chusetts rule outweigh those of the other 
dass in number of states, it must be observed 
that they are not so well considered, and that 
the decision of the Massachusetts leading case 
of Fabons v. Mercantile Bank, was rested 
largely on a misapprehension of the United 
States aupreme court caae of Bank' v, Tripleit, 
in 1 Beters 26, and followed the deciaion of 



Allen V. Bank in New Yark^ that was soon 
afterward reversed by the court of errors^ 
The same may be said of the Connecticut caae 
of East Haddam Bank v. Scovil^ 12 Conn., 80S. 
But in addition to these cases, resting on a 
weak authority, it is believed that the weight 
of reason is on the side of the New York rule. 
It is useless to say that the depositor knows 
that it is the custom of banks to forward col- 
lections to agents at other points. He knows 
.nothing about these agents, and no ordinary 
sort of inquiry can give him satisiactory in- 
formation concerning them. He must trust' 
to his own bank, that deals regulai-ly with 
these distant correspondents, and has much 
better facilities and a greater incentive. than 
he for investigating their reliability. It will 
not 4o to say that the consideration received 
by the forwarding bank is insufficient to jus- 
tify a suretyship for the coirrespondent 'The 
consideration is just what the banks make it, 
and if they are unwilling to insure the fidelity 
and solvency of their correspondents, they 
should either give distinct notice of that fact 
and refuse to accept collections, except for 
transmission, or they should demand a higher 
commission for collecting. Any other rule is 
bound to make banks careless in the selection 
of their correspondents; not careless enough, 
perhaps, to render themselves liable, but juat. 
sufficiently careless to occasion loss to their 
depositors. 

In a matter of such great commercial im-. 
portance it is hi^y necessary that there ahould 
be uniformity among the states. Thia is now 
efifected, to some extent, by the decision. of 
the United States supreme court, in Exchange 
Bank V. Third National Bank, 112 U. 3.^276, 
aa there can be no doubt as to what the 
United States courts will hold whenever the 
question comes before them, i^o matter what 
the decisions of the state courts may be; and 
in matters like this it is generally easy t6 in- 
voke the jurisdiction of the United* S^tes , 
courts, as the parties are often citizens of dif- 
ferent states. But much may also be accom- 
plished by the banks themselves, by adopting 
rules to give the depositor,' by notice .or oth^p- 
wise, a clear 'understanding of the extent of 
thci liability they propose to aaaume. And 
this would mean a virtual adoption of ^e 
New York rule by all banks, as it may be safely 
said that the bank announcing and maintain- 
ing the rule that it would not be liable for its 
correspondents would not be overburdened 
with business. 
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TAXABLE COSTS— THB OXHBR SIDE OF 
THE QUESTION. 

. Under the title 'Who Should Pay 
Costs?" the Harvard Law Revietv for 
December, 1896, (10 H. L. R., 242), con- 
tains the following editorial note : 

To leave each party to a lawsuit to 
pay his own expenses, as is practically 
done in Massachusetts, seems an evi- 
dent selling of justice. Justice, to be 
sure, is like any other commodity in that 
it costs to produce it; but when the cost 
of justice is more than the man who needs 
it can a£ford t6 pay, or more than it is 
worth to him in his particular case, it is 
intolerable that he should be forced to go 
without it. In England they manage 
things better, on the whole, by making 
the unsuccessful party pay in general all 
the expenses of the litigation. The fre- 
quent hardships caused by the strict ap- 
plication of this rule, which punishes the 
unsuccessful party for his mistake in 
bringing or resisting the claim, with a 
severity usually in direct proportion to the 
doubtfulness of the matter in dispute, are 
well pointed out in an article in the Law 
Quarterly Review for October. The im- 
practicability of a thorough application 
of the principle, and its real lack of fair- 
ness in many cases, causes it to be much 
relaxed in the actual practice of the En- 
glish courts. But such a relaxation, ex- 
cept in cases where the successful 
party is morally at fault, is merely a re- 
turn to the more primitive form of in- 
justice. . The only apparently eflfective 
way of removing the evils of present 
systems of imposing costs is to have the 
State pay them and distribute justice 
gratuitously. However revolutionary 
such a step may seem, however great the 
practical difficulties of the change, it 
may be doubted ^ whether the new evils 
that would arise would be as great as 
those we now endure. 

The people would have to pay heavier 
taxes, but it would be for a purpose at 
least as beneficial as many of those for 
which government funds are at present 
used ; and as for the supposed increase 
of litigation that would be t^rought 
about by the cheapness of justice, there 
are, as the writer of the above article 
points out, two sides to the question. 
The man who brings suits knowing them 



to be unfounded can be restrained in 
more direct ways than by the fear of 
costs; while he who threatens to bring 
unjust suits, or refuses just demands, 
in a frequently well founded reliance on 
his victim's reluctance to becoming in- 
volved in the risk and expense of a law- 
suit, would have nc chance under the 
new system. 

After carefully considering ' the sug- 
gestions advanced both by the Harvard 
Law Review and Law Quarterly Review, 
we' are confirmed in certain views ex- 
pressed in this place on April 22, 18&6, 
apropos of the opinion of- Juiige BischofT 
in Schildwachter v. The Mayor, printed 
in this journal on that day and also re- 
ported in 12 Misc. 52. In that editorial 
we said in part : 

"Suggestions are sometimes heard in 
New York to abolish the feature of tax- 
able costs, and throw the courts open to 
the people without the restraining fear 
of affirmative penalty to an unsuccessful 
plainti£f or of additional expense to a de- 
feated defendant. Such proposition ap- 
peals quite plkusibly to sentiment at first 
blush, but we believe the thoughtful sen- 
timent of the bar strongly favors the re- 
tention of the present system, and this 
not solely or principally because of sel- 
fish motives. Of course, the system is 
susceptible of abuse, as when two law- 
yers litigate for years over an insignifi- 
cant claim, running up a large bill of 
co^ts by successive trials and appeals, to 
be paid in the end by the losing client. 
But, in the long run, substantial injus- 
tice does not result from the feature of 
taxable costs. It certainly forms a ma- 
terial element in discouraging groundless 
and vexatious litigation; and, on the 
other hand, litigation represents a clear 
pecuniary loss to a person having a valid 
claim that ought to be paid without suit, 
and taxable costs afford a means of at 

least partial indemnity. 

****** 

"A natural person who is not a non- 
resident may carry on suits ad libitum, 
provided he can raise money enough to 
pay the necessary disbursements; and, if 
he be financially irresponsible, he in- 
curs no risk of loss or penalty, except 
the possible but very remote contingencj' 
of being rendered liable to execution 
against the' person, through the success- 
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ful prosecution of a suit against him, for 
malicious prosecution. We are not in 
favor of requiring security for costs, or 
even granting the discrelionary right to 
require security, in all kinds of actions 
brought by impecunious citizens, It is 
more im pot taut that poor persons with 
meritorious claims should not be deprived 
of legal remedy through inability to give 
security, than that all defendants should 
be protected against blackmail litiga- 
tions. It is to be said, however, that the 
courts have exercised such discretion as 
they possess on the subject wisely and 
humanely. Section 3271 of the Code 
authorizes the requirement of security 
in the court's discretion in suits brought 
by executors and administrators. In cases 
of personal representatives suing to recov- 
er damages lor negligence which caused 
the decendent's death, as the requirement 
of security would often effectually throt- 
tle the prosecution, the applications have 
been denied. (Koch v. Keller, 2 Law 
Bull., 9<J:Ryan v. PoUer, 2 McCarty, 33.) 
as to certain kinds of actions — eject- 
ment, for instance — -we think the inter- 
ests of justice would be promoted by the 
existence of a discretionary power to re- 
quire .security for costs from resident as 
as well as non-resident plaintiffs." 

The disscussion of the subject certain- 
ly tends to show that no theoretically 
harmonious policy can be adopted for 
the insuring of justice in all cases. We 
certainly would not approve of a propo- 
sition to have the state pay out money 
as costs to .successful parties or their at- 
torneys. This would tend to increase 
the number of lawsuits, without regard 
to the merits and in comparitive indif- 
ference as to success. Members of the 
bar would be tempted to co-operate in 
merely fostering litigation, each lawyer 
in the long run reaping his profit from 
the groundless or doubtful claims prose- 
cuted again.st his own clients. What is 
probably meant by the suggestion 
to have the state pay co.sts is simply 
that the courts be thrown open to the 
public without liability of either party. 
for disbursements, or on the part of the 
defeated party to pay anything by way 
of indemnity to the other side. The lia- 
Wlity to pay costs does not operate as a 
deterrent from litigation on the part of 
impecunious persons. They have every- 



thing to gain and nothing fo lose by the 
bringing of meritorious or even s|>ecu- 
lative actions. The persons upon whom 
liability for costs act as a practical mo- 
tive are those of moderate means, who, 
because they are good on execution, are 
apt to **go to law" to obtain justice, if 
the possible pecuniary penalty of defeat 
be a mddcrate one, but not if it be so 
large as to mean financial ruin or even 
.substantial embarrassment. It, there- 
fore, seems that the present policy of 
New York is practically the wiser one, 
however open it may be to criticism on 
the ground of abstract theory. A sys- 
tem of completely indemnifying the suc- 
cessful litigant in each particular case — 
paying, for instance, extraordinary fees 
to special or distinguished counsel which 
he may have retained — whether by the 
state or the defeated party, would be 
gravely objectionable. On the other 
hand, it would not be expedient to de- 
prive the .successful party of all in- 
demnity. Certain arbitrary amounts 
fixed as costs for different stages of liti- 
gation, together with discretionary extra 
allowances graded according to percen- 
tage of recovery, contribute materially 
towards making the average successful 
party whole, and discouraging merely 
vexatious litigation, and, at the same time, 
such provisions do not lock courts of 
justice to all but the rich and the very 
poor. — N, v. Law JoutnaL 



8UPRBMB COURT OF OHIO. 
Official Record of Proceedings. 

Tuesday, January, 12, 1897. 
General Docket. 

3947 James Steel et al. v. Samuel Swartz 
et al. Error to the circuit court of Wayne 
county. Judjjment of the circuit court re- 
versed, and thit of the common pleas affirmed 
on the authority of Shahan v. Swan, 4!{ Ohio 
St., 25. 

3949. John Webb Jr. et al. v. Phillip 
Roettinger. .\(lmr. et al. Error to the circuit 
court of Hamilton county. Judgment affirmed. 

,"970. Wood, Jenks & Company v. N. E. 
Chapman. Error to the circuit court of Cuya- 
hoga county. Judgment affirmed. 

3982. Sumner P. Bacon et al v. Peter 
Kuhen et al. Error to the circuit court of 
Defiance county. Judgiiieut reversed and 
cause remanded. 
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3987. & L. Mooney et al. v. W. V. Campbell 
et al. Biror to the circni*: court of Belmont 
county. Judgment affirmed. 

3888. Walter Lac;r et al. v. John G. Brotherton. 
Error to the circuit court of Hamilton couuty. 
Judgment affirmed. 

4264. Samuel D. Evans v. William A. 
Thomas, Admr. Error to the circuit court of 
Portage county. Jud^rment affirmed, the ques- 
tions argued not properly presented by the 
record. 

4429. Lewis Meier etal. v.. The First Na- 
tional Bank of Cardington et al. Rrror to the 
circuit court of Franklin county. Application 
for a rehearing of this cause , which was de- 
cided at !the proceding term, is not entertained. 

4440. William B. Wood, v. The Cleveland, 
Cincinnati, Chicago & St Louis Ry. Co. 
Error to the circuit court of Marion county. 
Judgment affirmed for the reasons that judg- 
ment was reversed b^ the circuit court on the 
weight of the evidence. Other questions not 
passed upon. 

4444. Daniel E. Remms^rnder v. John Gait 
et al. Error to the circuit court of Stark 
count Judgment affirmed. 

4487. Dou(<las Brown v. Thomas Heffner. 
Error to the circuit court of Miami county. 
Judgment affirmed, 

4543. The Globe Oil Co. v. Charles H. 
Gardner. Error to the circuit court of Cuya- 
hoga county. Judgment affirmed. Spear 
and Shauck, IJ., dissent 

6067. The State of Ohio v. J. Bohn. Error 
to the circuit court of Cuyahoga county. Dis- 
missed for want of petition in error. Per Cur- 
iam report 

5206«John W. Blair v. The Pittsburg & Lake 
Elrie Railway Co. Rrror to the circuit court 
nf Mahoning county. Judgment of the circuit 
eourt reversed on the authority of Robinson 
V. Gary, 28 Ohio St, 241, and Railway Co. v. 
Whitacre, 35 Ohio St, 627, and judgment of 
the'court of common pleas affirmed for 16,000.00 

Motion Docket 

2814. p. Shannahan et al. Partners etc. v. 
Amos B. Cole. Motion bv defendant to dis- 
miss cause No. 449b, on the general docket 
Motion overruled. 

2815. Franklin Alter etc. v. The City of Cin- 
cinnati et al. Mc » ion by plain ti (f for a i lo wance 
of attorneys, fees in cause of No. 4871, on the 
general docket Motion overruled. 

2816. Ella Jane Davis v. Mary Ann Coffman 
et al. Motion by defendants to dismiss cause 
No. 6082', on the general docket. Motion 
overruled. Per Curiam report. 

2818. SUte of Ohio ex rel. The Interna- 
tional Fraternal Alliance of Baltimore City etc. 
V. Willian S. Mathews, Supt of Ins. of the 
state of Ohio. Motion by plaintiff for writ of 
mandamus. Alternative writ allowed, return 
to be according to law. 



2819. John Burson et al. Commissioners of 
Anthens county v. Peter Hixson. Motion 
by plaintiff to advance cause No. 5316, on 
the general docket Moti«»n allowed. Briefs 
of defendant to be filed by January, 25, 1897. 

New Cases 



New cases filed in the Supreme Court since 
January 6, 1897: 

5410. The Miami Valley Ry. Co. v. Clar- 
ence Devol, a minor, etc. Error to the circuit 
court of Miami county. M. H. & W. D. Jones, 
for plaintiff in error. A. T Broomhal, for de- 
fenaant 

5411. The bUte of Ohioex rel. W.D. Guil- 
bert, Auditor of SUte, v. \V. H. Halliday, Audi- 
tor of Franklin county. Mandamus. F. S. 
Monnett, Attorney General, ior plaintiff. 

5412. Catherine M. Brigel et al. v. Joseph A. 
Kleiner, Admr., et al. Error to the circuit 
court of Hamilton county. C W. Baker and 
I. J. Miller for plaintiff. 

6413. The Salem Wire Nail Co. v. William I. 
Egts, by etc. Error to the circuit court of 
Hancock county. John Poe for plaintiff. M. R. 
Smith for defendant 

5414. The State of Ohio ex rel. W.G. Ward 
as Sheriff, etc. v. James C. Russell, Probate 
Judge. Error to the circuit court of Lawrence 
countjr. A. R. Johnson and E. E. Corn, for 
plaintiff. R. B. Miller, for defendant 

5415. The State of Ohio v. Richard Astor. 
Error to the circuit court of Carroll county. 
Emmet M. Adair, for plaintiff. 

5416. The P. & W. Ry. Co. v. Harr^r Barle et 
al. Error to the circuit court of Summit county. 
Jones & Anderson, for plaintiff. Edward T. 
Voris, and H. E. Loom is, for defendants. 

5417. The State of Ohio v. John W. Myers. 
Bill of exceptions to the common pleas court 
of Stark county. Charles C. Bow, for plaintiff. 

5418. R. B. Brooks, Treas. v. H. Van Nes- 
Error to the superior court of Cincinnati* 
RendigSj Foraker & Dennison, for plaintiff* 
Wilby & Wald, for defendant 
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rlreulaiion than any other Ohio faw 
paper. It also contains :to ttttic/i more 
legal matter that we are justified in 
claiming it to be the leading paper in 

its Cl4$SS. 



Judge Summers, of the second circuity 
handed down a decision last week in the 
famous case of the treastarer of Clark 
county against the Springfield Saivings 
bank, affirming the common pleas decis- 
ion rendered by Judge Miller, ip which 
he absolved the bank from paying taxes 
on deposits. The supreme court divided 
equally on the case and referred it back 
to the circuit court. We shall publish 
the decision in filll at an early date. 



On Monday of this week the supreme 
court of the United States decided the 
portion of the South Carolina dispensary 
law which provides for the inspectiop of 
liquors imported into the state to be in 
contravention of the constitution of the 
United States. The law was overthrown 
on the theory that it discriminates 
against the citizens of other states in 
favor of those of vSouth Carolina, and is 
therefore in contravention of the consti- 
tutional rights granted to the citizens of 
the various states to free intercourse and 
"commerce with those of other states. 
Jusi'ce Brown delivered a dissenting 
opinion. 



NEW OHIO DECISIONS. 

Vol. 4 of Ohio Decisions, Lower 
Courts, and Vol. 5, Circuit Courts, are 
now hound, ready to be sent out. They 
are the finest volumes of Ohio law re- 
ports ever issued. They each contain 
fully twice as many cases as are found in 
any volume — the volumes of Circalt and 
Nisi Prius reports, embraced within the 
same period. They are a continuation 
of vol's 1,2 and 3, Ohio Decisions, but 
in former volumes the common pleas, 
superior and circuit court cases were 
mingled in the .same volume, while in 
these the circuit court opinions are in 
a volume by themselves. The next vol- 
ume to be issued will be six and seven. 
Vol. 6, will be, decisions of the lower 
courts, and vol. 7, o. .the circuit courts. 
In this way we have but one series of 
reports, and the citation is very simple. 
The new volumes are being sent to sub- 
scribers, and we shall be pleased to re- 
cei^'e orders from others who wish to keep 
up a complete library of Ohio cases. 
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YAHN HAS YAWNED AGAIN. 

A short time ago the Law Bulletin 
announced that its proprietor had com- 
menced proceedings against us for in 
fringement of its copyrt^ht on circuit 
court cases. He claimed that we had 
used syllabi of cases prepared by him. 

As an illustration of the reckless- 
ness with which he made his charges 
against us, we refer to one case, that of 
Kittredge v. Miiler df .Ta/ef/. This case 
was published in the Cincinnati daily 
Court Index, Aug. -5, IHOH. We copied 
it with the syllabus, and published it. 

The Bulletin copied it also and pub- 
lished it Aug. 10. In his petition Jahn 
averred that he made the syllabus, and 
that we copied it from the Bulletin, 
when in fact the syllabus was prepared 
by the publishers of the Index. 

We knew also tliat he had been as 
careless in getting out his copyrights as 
he has been in his general business hab- 
its, and he had gained no valid franchise. 
What he did, fell so short of fulfilling the 
requirements of law that when he set it 
forth in his petition, it was clearly open 
toa demurrer. We demurred. Theplain- 
tiff then became painfully aware that he 
had no case, and he marched into court, 
withdrew his actions, and settled the 
costs. 

We do not suppose that our readers 
have any interest in this controversy, 
and we mention it only that those who 
buy our books may knov/ that they c\\\\ 
no risk in doing so. 



A DANGEROUS PRACTICE. 

^ We have learned that it is the prac- 
tice of the judges of the courts who re- 
ceive the advance .sheets of the f apreme 
court reports, tc preserve them, and 
have them bound. This is probably 
done iunccently but is a dangerous 
practice. Judges, of all persons, .should 
have authentic copies of the reports, and 
these they do not get when they use the 
advance sheets. The advance sheets are 
sent out for temporary use and the .su- 
preme judges always take advantage of 
the opportunity that conies, between 
the receipt of the advance sheets and 
the publication of the volume, to make 



such corrections as upon due consider- 
ation, are found desirable. Many of 
these corrections are slight, but often 
tho.se of extreme importance are made. 
We have in mind the dropping of the 
word "Not," in one instance, severing 
the meaning of a paragraph, and in an- 
other, replacing a syllabus, so that the 
one on appearing upon the advance sheets, 
is not to be found in the completed vol- 
ume. The only way that correct reports 
can be .secured is by obtaining the bound 
volume. It is quite likely that there are 
many of the.se volumes now in the li- 
braries of our judges that are supposed 
to be authentic, but which are erroneous 
in many places. It will be found much 
the safer way to pay $1.50 for an authen- 
tic volume, than to pay one dollar or 
thereabouts, to get the often incorrect 
.sheets bound up. 



EMPLOYER'S LIABILITY. 

The .supreme court of Minnesota 
held, in the recent case of Carlson v. 
North western Telephone Exchange Com- 



pany, 



that the decisive tests as to 



whether, in any given case, an employee 
is. to be regarded as a vice-pnucipal or a 
fellow-servant is not his title or his rank, 
but the nature of the service which he 
performs ; that if he is authorized to per- 
form duties which are the absolut,e dutie:i 
of the master, he is to 'the extent of a 
discrarge of those duties a vice-principal, 
and that whenever tue nature and mag- 
nitude of the master's vork. whether it 
be that of construction or otherwise, are 
such that it is necessary that orders be 
given regulating the conduct of his em- 
ployees and directing them where to 
work, it is not only right but the abso- 
lute duty of the ma.ster to give such 
orders, and in obeying such orders the 
employees have a right to assume that the 
master, in giving the orders, has exercised 
due care for their safety. In the case 
before the court it appeared that the de- 
fendant in excavating a ditch placed the 
work and the men employed thereon, of 
whom the plaintiff was one, in charge of 
a foreman, who had general oversight o{ 
the work. The men were .subject to his 
orders; he had authority to employ and 
discharge them and direct them what to 
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do and where to work, and was the su- 
preme authority there present. The 
foreman neghgently ordered the plaintiff 
Ironi the j)lace where he had been work- 
ing into the ditch at a point whsre he 
had not, previously worked, which was a 
place of unusual danger by reason of a 
crack in the earth on the side of the 
ditch and defects in the curbing, which 
danger and defects were not obvious or 
known to the plaintiff, who obeyed the or- 
der, and was injured by the caving In of 
the ditch. The court held that in giving 
the order the foreman was a vice-princi- 1 
pal and the defendant liable for his neg- 1 
ligence . — BradstrceVs. 



PRICE OF A VOTE. 



The supreme court of Missouri, in a 
decision recently rendered, declared in- 
valid that section of the charter of Kan- 
sas City providing that each qualified 
voter who failed to vote at a regular 
election should be taxed the exorbitant 
sum of $2.50. The court in pas.sing 
upon the invalidity of this clause said 
that "the money value of a vote to the 
public cai^ot be - calculated, and that 
such a pecuniary association debases the 
franchi.se." Can it be that our political 
conditions would be bettered by having 
such a penalty attached to each voter,, 
who failed to exercise punctually his 
right of franchise ? Does it not seem 
far more necessary and reasonable that 
we should qualif}', the right of franchise 
rather than to compel its exercise, a fail- 
ure of which would be puni.shed by a 
fine in the nature of a penalty ? The 
right of franchise is an inalienable and a 
sacred right, and therefore its exercise 
should be wholly free from any com- 
pulsion or restraint, and left to the in- 
clination and judgment of the elector. 
But the right of suffrage has been de- 
graded and lowered by the free and un- 
limited hcense which has extende<l 
throughout our country, in which this 
<iacred right has been placed in the 



hands of nearly every person who has 
attained a certain age. To become elig- 
ible to this right, no account is taken 6f 
the individual's intelligence or compre- 
hension of the nature and importance of 
the act which he is to perform. The 
right to vote should be strictly qualified 
and the iundamental qualification should 
be intelligence, and those who do not 
passcss it should not in any eyent or 
under any circumstance be permitted to 
exercise the franchise of voting. The 
character of every successful candidate 
for an official position, depends not upon 
the number of votes he receives, but 
upon the character of the voters, there- 
fore no man, be he of native or foreign 
birth, should be permitted to vote unless 
he can speak, read and write the English 
language and posusess a general knowledge 
ol the primary principles of our form of 
government and manifest an apprecia- 
tion of the duties of citizenship. If 
legislation to this end was enacted and 
enforced, the exercise of the right of 
suffra(;e would not be neglected by those 
vested with it, and as a natural result the 
character of the various officials elected 
to fill our offices of honor and trust 
would be greatly elevated. 



A CASE OF IllTBRBST. 

The supreme court c>f Iowa has just 
handed down a decision of great interest, 
and which is undoubtedly creating a 
great sensation in all parts of that state, 
and especially among the fairer sex. 
Alter a prolonged season of litigation, 
covering a period of five years, the high- 
est tribunal in Iowa has decided that it 
v: in within the jurisdiction of a court to' 
insist upon the exhibition of a woman's 
feet and legs on the witness stand. 

The case was that of a young lady 
who, in crossing a street, fell into an ex- 
cavation of which she had no knowledge, 
and sustained severe injuries about the 
foot and ankle, and in her petition she 
alleged that her injury was of such a 
character as to permanendy disable her. 
And during the course of the trial the 
city undertook to show that the plaintiff 
was not permanently or seriously in- 
inred, and maintained that such fact 
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could be proved by an examination of 
the foot and ankle of plaintiff. This de- 
mand on the part of the defendant that 
the foot and ankle be examined* and 
measured in the presence of the jury, 
which was denied by the trial judge in 
the lower court, and judgment was ren- 
dered for plaintiff. Defendant appealed, 
and one of his grounds for appealing was 
that the trial judge had erred in not al- 
lowing the foot and ankle to be meas- 
ared in the presence of the jury in order 
that the character ol the injury and its 
condition at that time might be ascer- 
tained. All the grounds upon which the 
defendant based his appeal were thrown 
out by the supreme court, with the ex. 
ception of the one 'given above, and 
upon this one point that tribunal reverses 
the finding of the lower court, in lan- 
guage as follows : 

** Her claim was that by reason of the 
fall several ligaments of the .second and 
third toes were ruptured and her ankle 
'severely sprained ; that the injury caused 
severe and acute pain. Several medical 
men testified for the plaintiff that they 
had just m^easured her foot at various 
places and her leg six inches above the 
ankle and found it considerably larger 
than the other foot. At the point above 
the ankle they say that the leg was 
, smaller than the other leg at the same 
point. An equal numl^er of doctors who 
had just measured the injured foot at the 
same place swore for the defendant that 
it was the same size as the other foot ex- 
cept in the measurement of the leg 
above the ankle, which was one-sixteenth 
of an inch larger than the other leg at 
the same point. It will not admit of a 
doubt that this array of medical men are 
not all telling the truth. Either the in- 
jured foot and leg were at the points 
where measured of the same size as was 
the other foot and leg, or it was larger or 
smaller at some or all of the .said points 
of measurement. 

" Now, clearly, when such skilled men 
differ so radically touching a ^matter of 
mere measurement, as to which any num- 
ber of men lacking in skill but possf.ssed 
of ordinary good sense, ought to .sub- 
stantially agree because relating to a fact 
capable of exact ascertainment, it was 
proper to resort to the practical plan jof 
taking these measurements in the pres- 



ence of the court and jury. There ifi. 
nothing indelicate ia the measurement 
j of a foot or arm or ankle in a proper 
I ca.se. Plaintiff offered no .objections to 
rthese measurements being made. No 
ground of objection thereto was stated 
by her counsel, but the court refused tc 
permit it to be done. As we have .said, 
the condition of the foot and ankle was 
material as bearing up6n the question of 
the permanency of the injury and the 
court erred in not ordering the measure- 
ments made as reque.sted. Because of 
the refusal of the court to permit the 
measurements a.sked for the judgment is 
reversed." 

Justice Robiudon filed a dissenting 
opinion, in which he states that the de- 
cision of the lower court should have 
been su.stained. He said in. part : 
. " The request of the defendant was 
that Miss Hall remove her shoes and 
stockings in the presence of the jury, 
and we may presume before a large 
audience of bystanders in a crowded 
court rocni f^r the single purpose of 
having her feet and legs measured in sucih 
a manner that the jury might see it done. 
In my opinion it was not only within 
the power but it was the duty of the 
district court under the circumstances 
.shown to exist to refuse to allow the de- 
sired experiment to be made. As- 'it 
appears to me it would certainly have 
appeared indelicate if not positively in- 
decent and would have been shocking 
and repulsive to any modest and .sensi- 
tive woman. It was not shown to be 
neces.sary. The opinion of the majority, 
while disclaiming the adoption of a rule 
applicable to all such cases, does in effect 
hold that the district court had no discre- 
tion and that in all similar ca.ses the de- 
fendant may. as a matter of right, require 
a voman whose injuries are in question 
to partially disrobe herself in the pres- 
ence of the court, jury and memb^ of 
the bar and possibly a court room full of 
bystanders and raise her garments suf- 
ficiently high to permit each of the 
twelve jurors to see her legs six inches 
above the ankles, and that this may be 
done even though other evidence l«» at 
command of th'^ defendant and at hand 
which may show that the exhibition is 
wholly unnecessary, I cannot assent to 
such a holding." 
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SUPREME COURT OK OHIO. 

Official Record of Proceedings. 

Causes to and including No. 4i)f58, on the 
General Docket, are called und marked sub- 
mitted. 

January 12, 1H$I7. 

General Docket. 

o067. State of Ohio v. J. Bohn. On excep- 
tions to the circuit court of Cuyahoga county. 

By the Court. 

Section 7306a, Revised Statutes ( Ohio Laws, 
vol. If2, p. 187), contemplates the reversal by 
the supreme court of a judgnient of the cir- 
cuit court/reversing a conviction in any court 
inferior to the circuit court, and requires the 
filing of a petition in error within the time 
limited by the general statute. 

Proceeding dismissed. 

.3947. Jane Steel et al. v. Samuel Swartx et al. 
Error to the circuit court oi Wayne county, 
judgment of the circuit court reversed and 
that of the common pleas affirmed, on the 
authority of Shahan v. Swan, 48 Ohio St., 25. 

3M9. John Webb. Jr., et al. v. Philip Roet- 
tinger, Adm*r, et al. Error to the circuit 
court of Hamilton county. Judgment affirmed. 

3U70. Woods. Jenks & Company v. N. E. 
Chapman. Error to the circuit court of Cuya- 
hoga county. Judgment affirmed. 

3982. Siimner P. Bacon et al. v. Peter Kuhn 
et al. Error to the circuit court of Defiance 
county. Judgment reversed and cause re- 
manded. 

3987. S. L. Mooney et al. v. W. V. Campbell 
et al. Error to the circuit court of Belmont 
county. Judgment affirmed. 

398d. Walter Lacy et al. v. John G. Brother- 
ton.' Error to the circuit cou»t of Hamilton 
county. Judgnient affirmed. 

4254. Samuel D. 'Evans v. Willia A. Thomas, 
Adm'x, Error to the circuit court of Portage 
county. Judgment affirmed, the questions ar- 
gued not properly presented by the record. 

4429.' Lewis Meier et al. vl'lie First National 
Bank of Cardington et al. Error to the cir 
cuit court of Franklin county. Application 
for a rehearing of this case, which was decid- 
^ at the preceding term, is not entertained 

^40. William B. Wood v. The Cleveland. 
Chicago & St Louis R'y Co. Error to the 
circuit court of Marion county. Judgment 
affirmed for the reason that judgment was re- 
versed by the circuit court on the weight of 
the evidence. Other que.stions not passed 
wpon. 

4444. Daniel E. Reemsnyder v. John Gait et 
al. Error to the circuit court of Stark coumy. 
Judgment affirmed. 

4487. Douglas Brown v. Thomas HefTner. 
Error to the circuit ccUrt of Miami county. 
Judgment affirmed. 

4543. The Globe Oil Co. v. Charles H. Gard- 
ner. Error to the circuit court of Cuyahoga 



county. Judgment affirmed. Spear and 
Shauck, JJ., dissent. 

5205. John W. Blair v. The Pittsburgh & 
Lake Erie Railroad Co. Error to the circuit 
court of Mahoning county. Judgnient of the 
circuit court reversed on the authority of Rob- 
inson V. Gary, 2G Ohio St., 241, and Railway 
Co. V. WhitHcre. 35 Ohio St, G27, and judgment 
of the court of common pleas affirmed for 
$6,0(KI.OO. 

' 3219. The German National Bank of Alle- 
gheny, Pa., V. William F. O'Gara et al. Error 
to the circuit court of Fairfield county. Judg- 
ment affirmed. 

3798. Alfred J. Thomas v. John M. Koch, 
Guardian, etc. Error to the circuit court of 
Wayne county. Judgment affirmed. 

3813. John W. Br>aut et al. v. The Liver- 
pool, London and Globe Insurance Compan3r. 
Error to the superior court of Cincinnati. 
Judgnient affirmed. 

3814. John W. Bryint et al. v. The Fire- 
men's Insurance Company. Error to the su- 
perior court of Cincinnati. Judgment af- 
firmed. 

. 3972. The A. V. Evans MTg. Co. v. W. H. 
Jackson et al. Error to the circuit court of 
Sandusky county. Judgment affirmed. 

3995. Michael J. Gibbons v. Richard. C. 
Brewer. Error to the circuit court of Mont- 
gomery county. Judgment of the circuit court 
reversed and U'.at of the common pleas 
affirmed. 

4006. The Cincinnati, Jackson and Mackinaw 
R'y Co. V, All>ert Rhoades. Error to the cir- 
cuit court of Mercer county. Judgment af- 
firmed. 

4008. Oscar J. Campbell v. Thomas L. John- 
son, Receiver. Error to the circuit court of - 
Cuyahoga county. Judgment affirmed. 

4033. The Mahoning Gas Fuel Co. v. Fay- 
ette Brown. Receiver. Error to the circuit 
court of Mahoning county. Judgnient af- 
firmed. Shauck and Spear, JJ., dissent 

4041. D. T Ramsey v. Ul rick. Bell & Co. 
Error to the circuit court of Franklin county. 
Judgment affi i me J. 

4045. The Baltimore & Ohio Railroad Co.. 
V. Thtf City of Tiffin. Error to the circuit 
court of Seneca count}'. Judgment affirmed. 

4449. The Pittsburgh & Western Railway 
Co. V. Margaret M Phillips. Error to the cir- 
cuit court of Geauga county. Judgnient af- 
firmed. 

44<i7. The Wheeling & Lake Erie Railway 
Co. V, Samuel P. Borden et al. Error, to the 
circuit court of Stark county. Judgment af- 
firmed. 

44(>8. Silas W. Goudy v. Samuel P. Borden 
et al. Error to the Circuit court of Stark 
county. Judgnient affirmed. Shauck and 
Spear, JJ., dissent 

4793. The German National Bank of Alle- 
gheny, Pa.. V. William F. 0*Gara et al. Error 
to the circuit court of Fairfield county. Judg- 
ment affirmed. 



1:« 



OHIO LEGAL NEWS. 



49*)ti. Beiiiaiiiin Knower, Executor, v. The 
City of Toledo. Error to the circuit court of 
Lucas county. Judgment reversed and cause 
remanded to the circuit court on the issues of 
fact. 

5237. The Village of Bryan v. William W. 
Darby. Error to the circuit court of Williams 
county. Dismissed by consent of parties nt 
costs of plaintiff in error. 

5344. Joseph Pfitzer v. The C.^ C. & St. L. 
R'y Co. Krror to the circuit court of Hamil* 
ton county, dismissed by plaintiff in error, 
by consent of parties, at his cost 

Motion Docket. 

281U. Ella Jane Davis v. Mary Ann Coffman 
et al. Motion to dismiss cause' No.. 5()82. 

By the Court. 

From the construction placed on the pro- 
visions of a will, at the suit of a widow, under 
the provisions of section 59(>3, Revised Stat- 
utes, as amended April 8, 1894 (Ul Laws, 204), 
error may l)e prosecuted t • this court from ihe 
judgment of the circuit court, for the rever.«al 
of the same. 

Motion overruled. 

2814. D. Shannahan et al., partners, etc.. v. 
Amos R. Cole. Motion by defendant to dis' 
miss cause No. 44W, on the general ducket. 
Motion overruled. 

281 y Franklin Alter, etc.. v. The City of 
Cincinnati et al. Motion by plaintiff for allow- 
ance of attorney's fees in cause No. 4871, on 
the general docket Motion overruled. 

2818. Tlie SUte of Ohio ex rel. The Inter- 
national Fraternal Alliance of Baltimore City, 
etc., V. William S. Mathews, Sup*t of Insurance 
of the State of Ohio. Mption by plaintiff for 
writ of mandamus. .Alternative writ allowed, 
return to be according to law. 

281SI. John Bursoii et al. Commissioners of 
Athens County v. Peter Hixon. Motion by 
plaintiff to advance cause No. o^ilS.on the gen- 
eral docket. Motion allowed. Briefs to be 
filed by January 25, 1897. 

2820. John Crow et al v. John T. Kent et al. 
Motion by plaintiffs to reinstate cause No. 
4533, on the general docket. Motion over- 
ruled. 

2^1. William Clerkin v. Fred* W. Waltz. 
Motion by plaintiff for extension of time to 
file printed record in cause No. 5253, on the 
genera! docket. Motion overruled.* 

2822. William Clerkin v. Fred W. Waltz. 
Motion by defendant to dismiss cause No. 
5253. on the general docket. Motion sus- 
tained. 

2823. The Broadway & Newbiirg Street 
Railroad Company.v. Joseph C. Schmitt, Admr. 
Motion by defendant to assign cause No. 5000 
for oral argument, on the general docket. 
Motion overruled. 

2X2 ». The State of Ohio ex rel. Prudential 
Insurance Co. of America, etc., v. Charles 
Ev.^ns, Judge. Motion by plaintiff for a man- 
date to the circuit court' to require it to stay 



proceedings in cause therein pending. Motion 
overruled. 

2825. A. (;. Hutchinson v. WilliardC Cole. 
Motion by plaintiff for extension of time to file 
printed briefs in c^use No. 4618, on the general 
docket. Motion allowed by consent. 

282(i. The Castalia Sporting Club et al. v. 
The Ca.stalia Trout Club Co< Motion by plain- 
tiffs for extension of time to file printed brief 
in cause No. 46(tl, on Uie general docket. Mo- 
tion allowed by consent. 

2827. Gregg Sartor, Admr., v. B. A. Pouche. 
Admr. Motion by plaintiff to reinstate cause 
No. 4568, on the general docket. Motion over- 
ruled. 

2828. S. D. Hollenbeck et al. v. The Bass 
Lake Co. Motion by plaintiffs to reinstate 
cause No. 51 12, on the general docket. Motict 
overruled. 

2829. William H.. Ciaylord et al. v. R. S. 
Hubbard, county treasurer Cuyalioi^a county. 
Motion bv plaintiffs to extend injunction \n 
cause No. 5083, on the general docket. Motion 
allowed by consent. 

2830. The C, H. & D. R. R. Co. v. Ella 
Hickey, Ar'mz. Motion by defendant to ad- 
vance cause No. 5340. on the general docket. 
Motion allowed. 

28:^1. The Trustees of Mahican Township, 
Ashland County, v. L. B. Fox et al. Motion 
by defendants to dismiss cause No. 4977, on 
the general docket. Motion rJlowed. 

2832. Peter Scherer v. The State of Ohio. 
Motion by defendant to advance cause No. 
4733, on the general docket. Motion allowed. 

2833. The Incorporated Village of New Lex- 
ington, Ohio, v. James Hughes. Motion for 
leave to file a petition in error to the circuit 
court of Perry county. Motion allowed and 
cause advanced. 

28;i4. R. C. Mott et al v. R. S. Hubbard et 
al. Motion by plaintiff for restraining. order 
in cause No i>422, on the general docket Mo- 
tion allowed, undertaking fixed at $I,000.(K) 
with security to be approved by the clerk of 
Cuyahoga county. 

New Cases. 

New cases filed in the supreme court 
since January l.H, I8?l7 : 

5419. George V. Rigginsetal., Executors 
et al. V. Mary E. Crath. Error to the circuit court 
of Pickaway county. Charles Dreback and 
Abernethy & Folsoin. for plaintiff. C. Cur- 
tain for defendant. 

5420. W. H. Hudson. Special Constable v. 
Joseph Doville et al. Error to the circuit 
court of Cuyahoga county. White & Johnson, 
and McCaslin & Cannon, for plaintiff. 

5421. Josephine Higbee. Executrix v. Jo- 
seph Doville et al. Error to the circuit court 
of Cuyahoga county. White & Johnson, and 
McCaslin & Cannon, for plaintiff. 
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5422. Rowland C. Mott et al. v. R. S, 
Hulibanl, Treasurer el al. Krror to t!ie circuit 
court of Cuyahoga county. Prentiss & Vorre, 
for plain tiffs. James W. Stewart und John CV. 
White, for defendant 

542H. Thomas R. Kerr v. The \ tllage of 
Bellefontaine. et al. Error to the circuit court 
of I^gan county. Howenstein, Huston & 
Miller, lor >»aintiff. West & West, aud Wil- 
liam W. RicUIle, for defendants. 

5424. The State of (^hio ex rd.. Interna- 
tional Fraternal Alliance, etc. v. William S. 
Ifahews, Supt. In*;. Mandamus. Franklin T. 
Cahill, for plaintiff. V. S. Monuett, attorney 
jceneral, for defendant. 

5425. The State of Ohio ex rel., etc., 
Franklin Alter ". Frederick Bader et al.. Com- 
missioners et al. Error to the circuit court of 
Hamilton county. Tlieo. Horstman, for plaiTi- 
tiff. Rendigs, Koraker & Dinsmore, for de- 
fendant. 

5426. The Standard Life and Accident 
Ins. Co. V. Clinton Crane et al. Error to the 
superiorcourt of Cincinnati. Follett& Kellev, 
for plaintiff. C. W. Baker, for defendant 

54:*7. George Truman v. Moses .\. Wal- 
ton. Error to the circuit court of Greene 
county. Joseph fe. Haws, for plaintiff. T. E. 
Scroggy, lor defendant. 
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TEB FOSBMOST OHK) LAW PAPER. 

The growth of this paper during 
1896 hae been bo marked that we con- 
ftdenUy aesert that it now has a greater 
cireulaiion than any other Ohio law 
paper. It aiso contains so much more 
legal matter that we are Justiftt'd in 
claiming U to be the leading paper in 
its class. 



An attempt by an attorney to with- 
draw his an.swer and appearance in a 
divorce case, when made in avowed hos- 
tility to his client and as an act of retal- 
iation for alleged nonpayment of his fees 
is held in NtcM/s v, Nicke//s (N. D.). 88 
L. R. A., 515, to.be outside the scope of 
his authority, and a judgment by default 
taken after such withdrawal was set aside. 



In an opinion filed by director of law, 
Bargar, of Columbus, regarding the re- 
funding of illegal assessments whifch 
have been voluntarily paid in full by the 
taxpayer, he says, that it is not sufficient 
for the assessment payer to have the 
words "paid under protest" written on 
the receipt, as that does not amount to a 
protest. The legislature has provided ^ 
remedy for the taxpayers to avoid the 
payment of illegal assessment^ and that 
is by applying for a restraining order 
under section 5848 of the Revised Stat- 
utes, and the supreme court has said 
that if the assessment-payer fails to ap- 
ply for that restraining order and goes 
on and pays his taxes even if he has 
written across his receipt the words/ 
•'under protest" it can avail him nothing. 
And further, under the laws of Ohio no 
illegal assessment can be recovered un- 
less an action is b^-ought thereffir within 
one year from the time of the payment 



Judge Wright, of the Lancaster com- 
mon pleas court, rendered an important 
opinion last Saturday, which involved 
our mechanics' lien law, and the recent 
decision of our supreme court upon the 
same. The judge held that the recent 
decision of our supreme court declaring 
unconstitutional those sections of the 
law which permitted the sub-contractor 
to take*a lien on a building for the con- 
struction of which he had furni.shed ma- 
terial, did not invalidate the entire law. 
The judge further held that th«» right of 
the original contractor to have a lien on 
a building which he had erected, was 
not effected* by the, recent decision of 
our supreme court. Had the judge held 
adversely, the effect of his decision 
would have amounted to a declaration 
that the state of Ohio had no mechanic's 
lien law. 
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Robert J. Ingersoll, has given up the 
practice of law. Hereafter he will de- 
vote his time entirely to the lecture 
platform. Colonel IngersolPs law prac- 
tice was said to have been an extremely 
profitable oHe, yielding him more than 
$200,000 a year. 



The members of the Wayne county 
bar last week Friday, tendered a ban- 
quet to Judge Norman M. Wolfe, of 
Mansfield, who had been holding court 
at Wooster for a few weeks, and who, 
dnnng his stay made many friends in 
the city. The banquet was in the na- 
ture of a testimonial to him, and was a 
success in every way. Judge Wolfe was 
re-elected common pleas judge last fall. 



Judge Evans, of the Franklin com- 
mon pleas court, made an interesting 
holding this week, wTiich involved the 
rights of the creditors of itinerant cloth- 
iers that come into this state to do busi- 
ness. The court held that under the 
language of^the statute the rights of such 
creditors are placed upon an equal foot- 
ing where their claims arise on transac- 
tions within the state, and that no cred- 
itor ''has the bulge" over another cred- 
itor because false representations were 
made when a debt was created. In 
other words, so far as the creditors are 
concerned, the first one in with an exe- 
cution stands the best show, and that if 
the legislature intended to make the 
law operate in any other way, they failed 
to express it in language which the 
courts can use in enforcing the law. 



ANTI-TRUST LAW OF GS0R6IA. 

The most sweeping enactment against 
trusts ever passed in the history of modern 
legislation is the bill passed by the pres- 
ent legislature of Georgia, and which is 
now a law of that state, it having re- 
ceived the signature of the governor. 
Now since the bill has become a law, 
the next question which will present 
itself in direct connection with the bill 
will be its enforcement. The purpose 
of the bill, is : **To decide unlawful and 
void all ariangements, cpntracts, agree- 
ments, trusts, or coLi^binations made 



with a view to lessen, or which may 
tend to lessen, free competition in the 
importation or sale of articles imported 
into this state ; or in the manufacture or 
sale of articles of domestic growth, or of 
domestic raw material ; to declare unlaw- 
ful aad void all arrangements, contracts, 
agreements, trusts, or combinations be- 
tween persons or corporations designed 
or which tend to advance, reduce or con- 
trol the price of such product or article 
to producer or consumer of any such 
product or article; to provide for for- 
feiture of the charter and franchise of 
any corporation organized under the laws 
of this state, violating any of the provi- 
sions of this act ; to prohibit every for- 
eign corporation violating any of the 
provisions of this act from doing busi- 
ness in this state ; to require the attorney 
general of this state to institute legal 
proceedings against any such corpora- 
tions violating the provisions of this act, 
and to enforce the penalties prescribed ; 
to prescribe penalties for any violations 
of this act ; to authorize any person or 
corporations damaged by such trust, 
agreement, or combination to sue for the 
recovery of such damages, and for other 
purposes." 



CASKS DBCIDSD IN TRB SUPRBMC 
COURT. 

The supreme court handed down sev- 
eral important decisions this week, among 
those being the case involving the con- 
stitutionality of the collateral inheritance 
tax law. passed April 20, 1894, and which 
provides for the levying of a tax of five 
pel cent, on all collateral inheritances 
above $200. By the provisions of this 
law seventy-five per cent, of the amount 
collected is to go into the state treasury, 
and twenty-five per cent, is to go into the 
treasury of the county where the estate 
is located. The case was brought to the 
supreme court in error from che circuit 
court of Franklin county, which upheld 
the constitutionality of the law and which 
holding was sustained by the supreme 
court. The case applies with equal force 
to all counties in the state. 

Another case of importance, styled 
TAe State of Ohio v. Joseph Hutchinson 
which involved the pure food laws, wa 
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decided by the supreme court. Hutch- 
inson^ who was a saloonkeeper, was 
arrested by the officers of the pure food 
department for selling beer containing 
salicylic acid. In the justice court he 
was found guilty and fined. This judg- 
ment was reversed in the common pleas 
court on the ground that the state was 
obliged to show some particular instance 
where beer had been sold containing acid 
in sufficient quantity to be injurious. 
The decision handed down by the 
supreme court sustains that rendered by 
the justice, and declares it against the 
pure food laws to introduce the use of 
salicylic or benzoaic acid in the manu- 
facture of any article of food or drink, 
and holds it to be contrary to the pure 
food laws to introduce any substance 
into any article of food or drink, the con- 
tinuous use of which will prove injurious. 
A rather unusual insurance case in- 
volving lightning and gunpowder was 
decided by the supreme court. The in- 
sured, Henry Roast, insured his house 
against lightning, but lightning did not 
strike his house, but did strike a powder 
mill near by. the explosion of which set 
fire to his house and destroyed it. The 
common pleas court decided against his 
right to recover his insurance money. 
The case was taken to the circuit court 
which gave judgment against the insur- 
ance company, when finally the case 
reached the supreme court which sus- 
tained the holding of the court of com- 
mon pleas, preventing a recovery by the 
insured on hi^ policy of insurance. 



DISPOSING OF DBMURJffiRS. 

When Judge E. W. McKinsti^ was 
on the bench in California it was in the 
old days, and the judge had to go from 
town to town on horseback, with not 
too much time to stay at each place for 
the transaction of his business. Very 
often, too, his time would be taken up 
with frivolous issues or unimportant 
cases, all of which caused him irritation 
and annoyance. 

One day the judge found a novel way 
to put a stop to this. He arrived at a 
small town after riding all night, and 
dashed up to the courthouse in top boots 
and covered with dust. He had been 



delayed, and had no time to spare. Up 
the stairs he stalked into the courtroom 
and on to the bench, and proceeded to 
look over the calendar. 

At that time the calendar was full of 
unlawful detainer suits, and squatters' 
cases, entailing a host of demurrers; and 
when Judge McKinstry looked over the 
calendar, he found nothing else to oc- 
cupy the time of the court save these 
tiresome demurrers. The day was 
warm, and the judge was tired. He 
looked up and said : *'I see nothing but 
a lot of demurrers here. These I have 
already observed to be entirely ground- 
less, and I don't propose that they shall 
waste the valuable time of this court. 
So I give notice to all the attorneys 
present that, while I am ready to hear 
arguments upon each and every de- 
murrer here, I shall impose a fine of $5 
upon every attorney whose demurrer is 
bverruled. I give the attorneys present 
five minutes to deliberate whether they 
shall withdraw or present their de- 
murrers. I shall then proceed to busi- 
ness.** 

The judgA took out his watch and 
waited. One minute passed, two, three; 
and then one attorney, arose as if 
ashamed cf himself, and said : '*If your 
honor please, upon mature considera- 
tion, I desire to withdraw the diemurrer 
in this case.** 

The example once set, attorney alter 
attorney aro.se and made the same state- 
ment, until by the time the five minittes 
were up every single demiurrer had been 
withdrawn, and the court stood with a 
clean calendar. Then Judge McKinstry 
rose, clattered out of his court-room 
into the street, mounted and rode away 
to the next town on his circuit. — Chicago 
Law Journal, 



UNFAIR TAXATION. 
The unfairness of taxation gives a lit- 
tle basis for the belief that our govern- 
ment is run by the rich for their own 
advantage as against the poor. This in- 
cendiary belief, which is propagated 
chiefly by demagogues and among the 
ignorant, began to spread like contagion 
when the Federal Income Tax was de- 
feated. It is the staple of many wild 
hai-angues full ot lurid rhetoric and 
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empty of facts. But there is danger of 
shutting our eyes to the kernel of truth 
in this belief because the demagogues 
and fanatics, in their desire to make a 
powerful impression, exaggerate the evils 
which exist, imagine others where none 
exist, blacken the fame of our nation by 
falsifying its conditions, conjure up the 
myth of a devilish plutocratic oligarchy 
as the secret power of government, assail 
pulpit and press as subsidized, charge 
bribery or cowardice on all who reject 
their own pernicious leadership, and 
with a distorted view of the facts ma- 
lignantly attack as robbers all who haye 
accttuiutated wealth, even when in so 
doing they have added to the prosperity 
of their cotnmunity and the wealth of 
the nation. But partisanship, passion, 
intemperance, and falsehoods must not 
be allowed to kindle antagonistic passion 
or prevent us from seeing real grievances. 
One such is found in unfair taxation. 

It a truth that should shame every 
citizen, that the poor people pay much 
more than their fair share of the taxes. 
Without entering now upon disputed 
theories of the true mode or just basis of 
taxation, we can see the plain fact that, 
at least in many parts of the country, 
the percentage of the true value of their 
property which is paid by ,the poor is 
greater than that paid by the rich. It 
must be conceded that there are difficul- 
ties in getting at the true assessment of 
property. If assessors take the sum 
which the property would bring at forced 
sale they may quite easily name an 
amount for a small cottage of which pos- 
sible purchasers are many, but it is not 
so easy to name an amount for a great 
block worth millions of dollars which no 
one who had the ability might be willing 
to buy at its real value. But with all 
reasonable allowance for such difficulties, 
it is still true and generally acknowledged 
that the average assessment of cottages 
or other small premises is higher in pro- 
portion to value than the assessment of 
great business blocks. One reason is 
that thf* owner of a small piece of prop 
erty cannot afibrd to contest the assess- 
ment. The possible saving, if success- 
ful in bis contest, would not pay the ex- 
pense. But with great assessments, the 
possible reduction, even for a single year, 
may be worth fighting for ; and besides 



that, the wealthy owner, nnlike a poor 
man, can afford to pay out more than he 
can save in one year and wait for his 
recompense in the savings of years to 
come. For these reasons and others, 
among them the greater personal iuflu 
ence of wealthy men with assessors, it is 
a well-known fact that the homes of the 
poor pay more than a just share of the 
taxes. 

Another and worse injustice is in the 
farcical taxation of personal property. 
All the poor man's property is usually in 
a little home. The rich man's wealth is 
often altogether, or chiefly, in personal 
estate. The poor mati's home never es- 
capes taxation ; the rich man's personalty 
usually escapes in whole or in a large 
parti The total a.ssessments of personal 
property in the city of Rochester, New 
York, are less than $6,000,000, while the 
real property is as.ses^.ed at more than 
$100,000,000. Yet the personal property 
actually owned in that city if it does not 
even exceed the real property in value, 
certainly does not fall far below it. This 
is only a sample of assessments else- 
where. 

The unfairne.ss is not in the laws but 
in their enforcement. Whatever changes 
we may have in our tax laws, the result 
will not be greatly better until they are 
fairly enforced. It would be harsh to 
say that we are a nation of tax shirks ; 
but the percentage of tax shirks in our 
population is disgracefully large, and 
there is little public sentiment against 
tax evasion. Any organized con.spiracy 
of the rich to favor their own class in 
this respect exists only in the imagina- 
tion of gangrened brains. But through 
their individual selfishness, pieanne«s, 
and dishonesty mahy rich people elude 
the burden of taxation, leaving it to fall 
more heavily on the weak shoulders of 
the poor. The fact does not condemn 
our system of government ; it does not 
justify incendiary utterances ; but it does 
call for a remedy. A quickened, intensi- 
fied, and just public sentiment against 
the unmanliness and baseness of an at- 
tempt by the strong to cast their burdens 
on the weak is greatly needed. It would 
slimulate tax officers to respect their 
oath and do their duty, which they are 
afraid to do now. It might awaken some 
manliness in those of the rich who now 
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sneak out of their just obligations, bind- 
ing- them upon the poor. Even if their 
honor could not be aroused, they might 
feel .the sting of contempt., Certainh 
they would not dare to defraud justice 
and wrong the poor in the face of a fully 
aroused public. They know that the 
wrath of outraged justice may become 
injustice. In Switzerland the rich' men 
themselves voluntarily favored the poor 
by reforming their law so that the larger 
an estate or income may be the higher 
shall be the rate' or percentage of taxa- 
tion. That law is not a dead letter or a 
farce in its execution. The rich Swiss 
pay their higher taxes without complaint. 
From them o,ur tax shirks should learn a 
lesson, if not of patriotism, at leaist of 
prudence.— Caj^ arid Comment. 



SUPRBMS COURT OF OmO. 
Official Record of Proceodinsi. 



' Columbus, January 96, 
General Docket. 

8834. R. Brinkerhoff, trustee, et al. v. Pred 
K. Tracy, Admr. - Error to the circuit court of 
Richland county. 

MUrsHAix, h 

Where one, in embarrassed circumstances, 
makes and deliyers a chattel mortea^e to a 
third person, in trust for certain of his cred- 
itors, with the requirement that he shall sell 
the property at retail and apply the proceeds 
to the claims of the preferred creditors until 
paid in full; and afterwards, with the consent 
of his other creditots, to continue tcf sell and 
apply the proceeds to their claims fro rata ; 
and the property so mortgaged is largely in 
excess of the amount of the claims of* the pre- 
. fened creditors, the legal effect of such mort- 
gage is to hinder and delay his other creditors 
wiUiin the meaning of section 8344 Revised 
Statutes, and no action for damages can be 
maintained by the mortgagor against the trus- 
tee for a failure to execute the tr^st 

Judgment of the circuit court reversed and 
that of the common plea? affirmed. 

3992 Hiram Bricker v. David B. Elliott, 
Admr., etc. Error to the circuit court of Knox 
county. 

Shauck, J. 

A suit to compel a trustee to account to the 
beneficiaries of his trust', and for a judgment 
for the amount which upon such accounting 
may be found in his hands, is not an action for 
the recovery of money only ; and from the 



judgment of -the court of common pleas in 
such action either party may appeal to the cir- ' 
ctiit court 

Judgment reversed. 

3694. The Baltimore & Ohio Railroad Com- 
pany V. William Lersch. Error to the Circuit 
Court of Richland county. 

Bradbury, J. 

When a railroad company has laid upon and 
along a street of a city, a railroad track and 
is running trains thereon, and the owner of 
abutting, improved property, in an action 
brought under Sec. 3M3, Revised Statutes, tOr' 
recover damages on account thereof, specific- 
ally alleges that the injuries of which he com- 
plains, were caused b^ noises, smc^Le,' dust and 
sparks of fire, resulting from passing locomd- 
tives and cars, but does not set up any ease- 
ment, feie or other interest in the street, or 
aver any injury thereto, he should not be per- 
mitted on the trial of the action, over the 
objection of the railroad company, to estab- 
lish as the measure of his recovery, the differ- 
ence between the value of the property before 
and alter the track was la|d 

2. Where, in such case the trial court, over 
the objection of the railroad company, permits 
the plaintiff' to offer evidence of damages that 
did not result from the causes so specifically 
alleged, or, if the court, over the objection of 
the rsilroad company, should instruct tlie jury 
to consider, in estimating damages, any Mftn* 
pairment of the easement to hts property ; . 
each of such rulings will constitute prejuai- 
cial error for which a judgment for the plain- 
tig will be reversed. 

3. The provision of Sec 3283, Revised 
Statutes, bj^ which* an action brought under 
that section is required to be commenced 
within two years after the coodpletion of the 
track, is a statute of limitation and a delay 
beyond that period does not extinguish the 
right of recovery. If the railroad company 
does not, either by demurrer or answer, inter- 
pose an objection on account of the lapse of 
time, but proceeds to trial on the merits, it 
will be deemed to have waived the benefit of 
the provision. 

Judgment reversed. 

3968. The Germania Fire Ins. Co. v. H^nry 
Roost Error to the circuit court of Richland 
county. 

Spbak, J, 

1. The meaning of a contract is to be gath- 
ered Irom a consideration of all its parts, and 
no provision is to be wholly disregarded as 
inconsistent with other provisions unless no 
other reasonable construction is possible. 

2. A special provision will be held to over- 
ride a general provision only where the two 
cannot stand together. If reasonable effect 
can be given to both, each is to be retained. 

3. A fire insurance policy on a house and 
contents contained in the printed portion, a 
provision that *'this insurance does not apply 
to or cover any loss by explosion, unless nre, 
ensues, and then the loss or damage by fire 
only," and had attacned thereto a special 



188 



Omo LEGAL NBWa 



clause providing '*thRt this policy insnres 
against any loss or damage caused by light- 
ning to the interest of the assured in the pro- 
perty described, not exceeding the sum insure* i, 
and subject in all other respects to the terms 
and conditions of the policy.'* There was 
stored in a certain powder house situate 
across the street from the building insured 
and seventy-one feet distant therefrom, over 
which h'use neither party had any control, 
two tons of powder. The powder house was 
struck by lightning causing au explosion of 
the powder, by force of which explosion the 
insured house and contents were totally de- 
stroved. 

Meld: That, within the meaning of the 
clause recited, the loss was occasioned by 
explosion which was not included in the risk, 
and that the companv is not liable. 

Judgment reversea, and judgment for plain- 
tiff in error. 

8886. The Lake Shore & Michigan Southern 
Railway Company v, Sarah B. Orndorff. Error 
to the circuit court of Fulton county. 

BURKBT, J. 

1. When a person having in charge a child 
of sufficient age to require payment of fare, 
takes passage on. a railroad, such person be- 
comes liable for the payment of the child's 
fare, and upon ^refusal to pay, both may be 
ejected from the' train at the next station, 

2. When such p«rson has paid fare, or pur- 
chased a ticket which is taken up by the con- 
ductor, such conductor must, before ejecting 
such person and child, return or offer to return 
to such person, the unused value of such ticket 
or fare over and above the fares of both for 
the distance already traveled. 

8. If the ticket is such that a stop-over may 

be had thereon, the conductor may tender a 

stop-over check instead ot money, but to re- 

'i tain the ticket and expel the parties from the 

train, renders the company liable in damages. 

Judgment affirmed. 

88 i7. Emma V. Ewan v. The Brooks- Water- 
field Company. Error to the superior court of 
Cincinnati. 
WiLUAMS, C. J. 

1. The indorsement of the maker's name 
on the back of a promisory note payable to 
his order, and its delivery in that form to an- 
other for value, are essential parts of the exe- 
cution of the note, which then becomes in 
legal effect, payable to the holder or bearer; 
but the maker doe^ not theteby become an 
indorser in the legal sense of the term, nor 
contract any liability but that of a maker. 

2. The undertaking of a third person 
who places his name in blank on the back 
of such a note before or at the time it is so 
delivered by the maker, rests upon the con- 
sideration which supports the note in the 
hands of the holder, and prtma facity is that 
of a surety of the maker for the payment of 
the note ; and he will be held accordingly, un- 
less he can show a. different understanding or 
agreement between the parties, which, it is 
competent for him to do. 

Judgment reversed. ' 



^802. The SUte of Ohio v. Joseph C. Hutch- 
inson. Bill of exceptions by the Prosecuting 
Attorney to the rulings of the Court of Com- 
mon Pleas of Franklin County. 

By the Court ; 

1. The proviso contained in Sec 8. of the 
pure food laws of the state as amended April 
22, 1890, (S7 Laws, 248), applies to the whole 
act, and is not descriptive of any particular 
offense therein defined ; and, for such reason, 
a negative averment of the facts within the 
proviso, is not required in an affidavit charging 
an offense against the act ; but the tacts may be 
offered in evidence as a defense under tho plea 
of not guilty. 

2. A charge to a jury that would preclude 
it from considering evidence tending to show 
that the defendant in making a particiilar sale, 
complied with the requirements of the proviso^ 
is erroneous. 

3. A sale V, of beer as a food, containing 
salicylic acid in any quantity, without a lab^ 
on tlie package, notifying the ptirchaser that it 
contains such an ingredient, is, when found to 
bj poisonous or deleterious to health by its 
continuous or indiscriminate use, an offense 
against the pure food laws of the state, under 
the definition of an adulteration contained in 
clause 7, paragraph "b,'* Sec. 8. of the act as 
amended April 22, 1890. 

Exceptions overruled. 

6817. Lorenzo D. Haggerty, Probate Judge of 
Franklin county v. the State ex rel Joseph 
H. Dyer, prosecuting atto. ney. Error to the 
circuit court of Franklin county. 
By thb Court: 

1. The act of Apnl 20. 1894. (O. L. 91. p. 160.) 
amending **an act imposing a collateral in- 
heritance tax" is not repugnant to any pro- 
vision of the constitution because of its dis- 
criminations among collateral kindred. 

2. The property '* which shull pass by sale *' 
within the meaning of the act is such on.y as 
passes in transactions which are in fact gifts 
through in form sales, and the act does ifot 
restrict the guaranteed right to dispose of 
property by s^e for full consideration. 

8. Said act being within the grant of legisla- 
tive power, and not within any limitation 
thereon is valid. 

Judgment affirmed. 

8858. John Farley executor v. Alma Leisly, 
Executrix. Error to circuit court of Cuyahoga 
county. 
By thb Court: 

1. In an action by one executor or admin- 
istrator against another, the parties are ad- 
verse within t e purview of Sec. 5242, of the 
Revised Statutes, and neither is competent to 
testify against the other to anv matter not 
within one of the exceptions contained in that 
section. 

2. When such party is called to give testi- 
mony not permitted by either of the excep- 
tions, an objection by the adverse party to the 
proposed testimony on the ground that it is 
incompetent is sufficient, it is not necessary to 
object to the witness as incompetent 

Judgment affirmed. 
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4051. Walter V. Ong et al v. Charles Wor.len 
Error to the circuit court of Cuyahoga county. 
Judgment affirmed. 

4062. John W. Culvert v. Lizzie M. Russell 
ct aL Error to the circuit court of Morgan 
county. Judgment affirmed. 

4070. Elihu J. Farmer v. William T. Cope et 
al., Ex*rs. ct al. Error to the circuit court of 
Cuyahoga county. Judgment affirmed. 

4083. D. S. King v. Hester C. Spayne. Error 
to the circuit court of Clinton county. Judg- 
ment of the circuit court reversed and that of 
the common pleas affirmed. 

6027. Samuel N. Anderson v. George G. 
Hoover, Treas. Error to the circuit court of 
Licking count}*. Judgment affirmed. Per 
Curiam report, with No. 6317. 

Motion Docket. 

2817. The Rock Plaster Manufacturing 
Company et al. vs. Gustavus A. Scheyer. Mo- 
tion b^ defendant for leave to file an answer in 
error in cause No. 49M) on the general docket 
Motion allowed and answer filed. Questions 
arising to be heard on submission of cause. 

2836. John Neaster et al. vs. Ellen Gilday et 
al. Motion by plaintiff's to reinstate cause No. 
4936 on the general docket Motion over- 
ruled. 



The State of Ohio ex rel. Edwin 
Phiper vs. Elmer V. Bolton. Motion by plain- 
tiff for leave to fil» a petition for issuance of a 
"writ of quo warranto. Motion allowed. Peti- 
tion filed. Cause advanced and hearing fixed 
for January 27, 1897. 

2837. The C. H. & D. Railroad Company vs. 
Ada Crumley, administratiix. Motion by de- 
fendant to advance cause No. 6381 on the gen- 
eral docket Motion allowed. 

2838. Walter L. Warien by etc. v. the Co- 
lumbus Street Railway Company. Motion by 
plaintiff to dispense with printing parts of 
record and to advance cause No. 6403 on the 
general dc^ket Motion 'allowed. 

2839. William Pranzer vs. Bernard Smith. 
Motion by plaintiff to print additional record 
in canse No. 6306 on the general docket. Mo- 
tion allowed. 

2840. James Reed et al. vs. the State of 
Ohio ex rel. Thomas J. McDermott. Motion 
by plaintiff to dispense with printing briefs 
and to advance cause No. 5336 on the general 
docket. Motion to advance allowed. Motion 
to dispense with printing brief* overruled. 
Briefs of plaintiff to be filed February 1, and 
those of defendant by February 15, 1897. 

2841. Katlierine Guentzler vs. Emma K. 
Weinhardt, administratrix. Motion by plain- 
tiff for extension of time to file printed briefs 
in cauce No. 4675 on the general docket. Mo- 
tion allowed by consent. 

2842. George V. Riggin et al., executors, vs. 
Mary E. Creath. Motion by plaintiff for stay 
Of execution in cause No. 6419 on the general 
docket. Motion overruled. 



•JvS 14. I. B. Poyer, guardian, etc., vs. Jacob 
Honng et aL, executors. Motion by plaintiff 
for extension of time to file printed record in 
cause No. 5335 on the general docket. Motion 
allowed, and time extended to March 26, 1897. 

2845. Allen C. Adv vs. the State of Ohio. 
Motion for leave to file a petition in error to 
the circuit court of Franklin county. Motion 
overruled. 



New Cases. 

New cases filed in the supreme court since 
January 20, 1897. 

6428. The State of Ohio ex rel. Edwin 
Phifer v. Elmer C. Bolton. Quo warranto, W. 
H. Kinder and W. H. Anderson, for plaintiff. 

6429. The Directors of The Wcsleyan Ceme- 
tery of Cincinnati v. The First Methodist Epis- 
copal Church of Cumminsville. Error to the 
circuit court of Hamilton county. W. G. Rob- 
erts and R. C. Taylor, for Plaintiff. Berry 
& Cahr, for defendant 

6430. Bell Brothers & Co. v. Philip Roetin- 
ger et al. Trustees et rl. Error to the circuit 
court of Hancock county. George H, Phelps, 
for plaintiffs. H. F. Burket, A. Blackford and 
J. A. Bope, for defendants. 

6431. The Incorporated Village of New 
Lexington, Ohio, v. James Hughes. Error to 
the circuit court of Perry county. J. E. Pow- 
ell, for plaintiff. Donaheu, Spencer & Dona- 
heu, for defendant 




Volume 1 Nearly Ready 

When all American case-law to 
1895 is packed into one set of 
digests, practicing law will be 
easier. That is what the Cen- 
tury Digest will hold. 

Address for full information, 

A. U STOUQHTON , C1850c 
Care of WEST PUBLISHING CO. 



Hend for porticniart of 

OUR EXHEMME^T \H REDUCING PRICES 
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WEST PUBLISHING CO.. St Paul. Minn. 



NOW READY 



A TREATISE ON THE MODERN 
LAW OF_____ 



REAL PROPERTY 



BY FRANK S. RICE, 

CounseUor-al-Law, Author of ^^ Civil and Criminal Evidence!' and'^ American Probate Law^ 



This work is designed to meet the demands of the legal profession in the United States 
for a reliable exposition of the modem law of Real Property. The plan adopted is that of an 
orderly treatise in wh ch the legal principles involved with t e topic are clearly and suc- 
cinctly stated and discussed, and well supported by a formidable array of the recent 
authorities. 

Nearly six thousand apt and illustrative cases, mostly from the appellate C'>urt8 of this 
country have been critically examined and listed, while every branch of .the substantive law, 
tributary to the subject, and fairly within the scope of such an undertaking, has been 
accorded exhaustive and intelligent treatment It is grounded upon our State and Federal 
decisions, and is hence preeminently and distinctly American. It is neither argumentative 
nor metaphysical, but rather a sedulous attempt to state the tenor and trend of the present 
law as announced by our own courts of laist resort. 

The work naturally and logically displays itself through twenty-five chapters, which 
are subdivided into nearly six hundred sections, each indicated by *' catch lines " as best 
facilitating reference. 

Its special and dominating feature is the scholarly arid discriminating treatment- of 
doubtful and controverted points, the full annotation of those subjects that have been the 
theme of conflicting decision, and consequent uncertainty. In this, we affirm, lies the true 
office of a text book, as the settled law, that is beyond cavil or controversy, is cap ible of con- 
cise and sententious statement and needs but little elaboration. 

Every averment of the text is fully sustained by the authorities cited, and no proposi- 
tion, is given the least indulgence that is not clearly warranted by a judicial decision. 
Throughout the entire undertaking the effort is, to state the law as it exists to-day with a 
sufficient discussion of the fundamental principles to insure entire accuracy and logical 
cohesion. 

Not ancient history, but the living modern law. 

Not the author's tfleories, but the deliberate opinions of our own courts. 
. Kot a droning aUHement of what the law was, but a crisp Expression of what the law is. 

'Ncit #p exhibitiott ^f ikill in padding— " a rivulet of text through a meadow of margin ** 
— but nine hundred and sixty solid octavo pages of text, with innumerable fine type foot 
notes and references and an elaborate index of over fifty pages. 

Compact, Accurate, Modem, by a Lawyer for Lauryers. 

The work appears in a handsome octavo volume of eleven hundred pages, with the 
citations in the form of foot notes. 



PRICE, $6.50 NET, OR $685 DELIVERED. 



THE DIOSSY LAW BOOK COMPANY, 
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®bio Xegal Views. 

A Weekly Leffal Paper Published by 

THE LANING PRINTING CO., 

NoRWALK, Ohio. 



BT - - - - J. F. LANING. 

IBBUSD BTBBT FKXIUT AyTBBMOOM. 



SabaoripUons and bnalnesB oommunlcatlons ahould 
be sent to the pabliahen. 

tUBtCmPTION PRICE, t2.00 PER YEAR, IN ADVANCE. 

One TOlume each year, beginning with Noyember. 



Ohio Decisions. 

The pnbliiherB of the Lvoal Nbws pubUsh annually 
three Tolumes. wnlch contain the reported decisions 
of the courts of record of the state, under the title of 
Ohio Decisions. Advance sheets of these volam^ for 
temporary use of subscribers are issued each week as 
supplements to the Lboal Nbws, without additional 
charge to subscribers to the volumes. 

Bound Volumes 

of Ohio Decisions subsequent to volume 8, delivered 
express paid, to subscribers. 12.60 per volflme. 

Suprenne Court Reports. 

The publishers of the Udoal Nbws now have the 
oontraot for publl^ng the Supreme Court Reports of 
the state, and are enabled to attach advance sheets 
of these volumes to the Lboal Nbws. as a second 
supplement, without charge. These sheets are only 
for temporary use and do not include indexes. 

.New Subscriptions. 

New subscriptions can begin at any time, and back 
numbers of the part devoted to the LboaIj Nbws to 
the beginning of the subscription year will be supplied 
if desired; but no advance sheets of the Ohio Decis- 
ions will be supplied back of the conmiencement of 
the current vouune. 

Vol 1 of Ohio Decisions, Circuit Courts, began No- 
vember 8S.18B6. 

Vol. I of Ohio Decisions, Lower Courts, began No- 
vember 8S. 18B6. 

Bound Volumes. 

Bound copies of Vol 1, Vol. 2 and Vol. 8 of the Ohio 
Decisions can be had at 12.60 per volume, if bound in 
full sheep, or 12.26 per volume in half sheep. 

Bound volumes of Vol. I, Obio Lboal Nbws (Toledo 
Legal News) will be furnished at 82.00 per Volume. 

Bound copies of Vols. 1, 2 or 8 of Ohio Decisions, or 
of the LB6AL Nbws wDl be sent in exchange for the 
advance sheets, at 11.00 per volume in full sheep or 76 
eents in Jialf sheep. 



Entered at the Postoffloe, Norwalk, Ohio, as second 
elass matter. 



THB FOSXHOST OHIO LAW PAPER. 

The growth of this' paper during 
1896 hue been so , marked ih€U we con^ 
fidenUy €iB9ert that U now h4MS agreater 
eireuUUion than any other Ohio law 
paper. It also contains so mtich more 
iegal matter that we are Justiflt.'d in 
eiaiming U to be the leading paper in 
its elass* 



The Clark County Bar Association 
elected the following officers for the en- 
suing year at a meeting held last Mon- 
day evening : President, John L. Zim- 
merman ; vice president, John L. Pluni- 
mer; secretary. Earl Stewart ; treasurer, 
W. W. Witmeyer; trustees, Judge A. N. 
Summers, J. K. Mower, J. Prank Mc- 
Grew, Edwin L. Arthur, W. W. Kiefer 
and Hon. T. J. Pringle. 



As a feature of this week's Nbws, we 
present to our many readers the familiar 
faces of our new* judges, who will as- 
sume .their judicial duties next week, 
some for their first time, the othex-s hav- 
ing been re-elected at our last general 
election. It was our intention to have 
this week's issue contain a complete list 
of the new judges, but owing to the 
delay in receiving some of the pictures, 
and the large number required, we are 
unable to give them all. In our issue next 
week we will conclude the^list. There 
will be as many more as we have given 
this week. 



On Monday this week the supreme 
court of the United States, by a bare 
majority, affirmed the validity of the 
Ohio law regulating the taxing of ex- 
press companies, and. known as the 
Nichols law. 

Chief Justice Fuller announced the 
decision, which affirmed the decisions of 
the lower courts, the costs being assessed 
upon the companies. Justice White, 
Field, Harlan and Brown dissenting. 

The court also sustained the Indiana 
law taxing telegrapli companies which 
was brought up for review by appeal 
Irom the judgg^ent of the Indiana state 
supreme court. From this decision Jus- 
tice Harlan and White dissented. One 
reason for their dissent was stated by 
Justice Harlan. The law of Indiana tax- 
ing railroad companies provides a penalty 
of sixteen per cent, ^r delinquency ; and 
in the case of telegraph companies the 
penalty for delinquency is increased to 
fifty per cent., this Justice Harlan, said, 
was a denial of equal protection of the law 
guaranteed by the federal constitution. 
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HON. MARSHALL J / WILLIAMS, WASHINGTON C. H., O. 
Judge of Ohio Supreme Court. 

Marshall J. Williams was J)orn on a farm in Fayette county, Ohio, February 
22, 1837. His early education was obtained in the common schools of Wash- 
inf^on C. H., supplemented by a two years' course in the Ohio Wesley an 
University at Delaware, Ohio. In 1855 he began the study of law at Washing- 
ton C. H., in the office of the Hon. Nelson Rush. He was admitted 
to the bar of Ohio in November, 1857, and immediately began the active prac- 
tice of his profession at Washington C. H. In 1869 he was elected 
prosecuting attorney of Fayette county, and served for two tefrms. In 1869 he 
was elected to represent his county in the fifty-eighth general assembly, and 
was reelected in 1871. Upon the close of his legislative term of office he 
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HON. GBORGB R. HAYNBS, TOLBDO, O. 
Circuit Judge. 

George R. Haynes was born at Mon- 
son, Mass., in the first half of the pres- 
ent century. When a youth the family 
settled on a farm in Huron county, 
Ohio, near Norwalk. His education was 
obtained in the district schools and at 
Norwalk Academy. A portion of his 
time each year was spent in teaching, 
and the balance in studying. He com- 
menced the study of law at Norwalk, 
with John Whitbeck. After about a 
year and one-half he went to Fremont, 
and finished with Hon. L. B. Otis. He 
lived at Fremont nearly four years, and 
then moved to Toledo, where he has since 
resided. He served one year as prose- 
cuting attorney of Sandusky county, by 
appointment. He was city solicitor of 
Toledo for four years, and prosecuting 
attorney of Lucas county for the same 
length of time. He was elected com- 
mon pleas judge, and then, in 1884, was 
elected circuit judge, and reelected in 
1890 and 1896. 



resumed the practice of 
his profession at Washingr 
ton C. H. and continu^ 
therein until 1884, when he 
was elected judge of the cir- 
cuit court for the second cir- 
cuit. He was chosen as the 
first chief justice of the cir- 
cuit court of the state. At 
the republican state conven-. 
tion, held at Columbus in 
1886, he was nominated for 
the office of judge of the su- 
preme/ court. He was elected 
and took his seat upon the 
bench of that court on the 
9th of February, 1887. He 
was reelected in 1891, and 
renominated at the covention 
held in Columbus, Ohio, 
March, 1896, by acclamation, 
for another term, which will 
begin February 9, 1897. He 
is the present chief justice ot 
the supreme court (1896). 




HON. I^ETER F. SWING, BATAVIA, O. 
Circuit Judge. 

Peter F. Swing, bom March 26, 1846, 
in Clermont county, Ohio, is a son of 
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Judge Philip B. Swing, U. S. judge S. D. 
O., and a grandson of Judge Owen T. 
Fishback of said county. He was a 
member of the 9th O. V. C. during the 
war of the rebellion, and when mustered 
put August, 2, 1865, was a captain in said 
regiment. At the close of . the wrar he 
entered Ohio Wesley^n University, from 
which he graduated in June. 1869. He 
commenced the practice of law Jn part- 
nership with his father at Batavia, Ohio, 
in the year 1870 — was elected circuit 
judge in 1884 for the 1st judicial circuit 
and was reelected in the years 1890 and 
1896. 




HON. SILAS M. DOUGLASS, MANSFIELD, O. 
Circuit Judge. 

Silas Marion Douglass, who was, in 
November, elected for the full term of 
six years in the 6th judicial circuit court 
of Ohio, was born on a farm in Richland 
county. Jan. 1,' 1863, where he remained 
until hereached his majority. After teach- 
ing school for several years he entered 
Wittenburg College and was finally grad- 
uated from Heidelburg. He read law in 
Mansfield, Ohio, with Judge M, May as 
his preceptor, and then entered the sen- 
ior cla3s of the Cincinnat law school and 
was graduated from that institution in 
June, 1883. He began the practice of 
law. at once in the city of Mansfield. 
Soon after his advent into his chosen 



profession he was appointed by the city 
council, mayor of the city of Mansfield, 
and 3erved for a period of six months. 
He was twice elected" city solicitor for 
the city of Mansfield and served with 
distinguished ability. At the time of 
his election as circt^it judge he was sen- 
ior member of the firm of Douglass & 
Douglass.. He is a Democrat of the 
Jacksonian school.' Personally he is 
dignified, courteous, and a thorough 
gentleman. He has a beautiful home 
and interesting family. Judge Douglass 
received a magnificent testimonial of 
confidence and respect at the polls. His 
vote in the circuit was 8,011 over his 
competitor. 




HON. HARRISON WILSON, SIDNEY, O. 
-Circuit Judge. 

Harrison Wilson was born near Cadiz, 
in Harrison county, on the 16th day of 
March. 1841. He was educated at the 
Albany Manual Labor School, in Athens 
county, and at the Ohio University, 
Athens, OJiio. At the beginning of the 
war he enlisted in company " I " of the 
25th Ohio Infantry, and served wth the 
army in West Virginia in the ranks of 
this company until the 7th of December, 
1861, when he received a commission as 
2d lieutenant, and was transferred to 
the 20 th Ohio Infantry, as reorganized 
for three years' service. He served in 
this regiment until the close of the war^ 
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and was promoted successively to 1st 
lieutenant, captain, major, lieutenant 
colonel, and colonel of the regiment. He 
was also acting adjutant of the regiment 
for nine months of his service. He was 
in all the engagements under Grant, 
from Ft. Donelson to A^icksburg, and un- 
der Sherman from Chattanooga to' At- 
lanta, on the march to the sea, and 
through the Carolinas to the grand re- 
view at Washington. At the close of 
the war he settled in Sidney, Ohio, and 
read law with the late Ex- Attorney Gen- 
eral James Murray, with whom he 
formed a partnership when admitted lo 
the bar, which lasted until General Mur- 
ray's death in 1879. Since then Colonel 
Wilson continued in the practice of his 
profession at Sidney until he went upon 
the bench in November, 1895, at which 
time he was elected to fill the unexpired 
term of Judge Shauck, who had been 
promoted to the supreme court. Judge' 
Wilson was reelected as judge of the 
second circuit for a full term at the last 
November election and will enter upon 
histerm on the 9th of February. 



Duncan Dow was born ne^r Bellefon- 
taine, O* He graduated from the Cin- 
cinnati I^aw School in the year 1^68 and 
entered immediately into the practice of 
law at Beliefontaine^ with D. McLatigli- 
lin under the firm name of McLaughlin 
& Dow, and has continued in the active 
practice ever since. In 1869 he 'was, 
elected prosecuting attorney of Logan 
county, which oflBce he held for twp 
terms. He was elected representative in 
the Ohio General Assembly in 1876, serv- 
ing throughout the 62d and 63d General 
Assemblies. 

Judge Dow was elected senator in the 
13th district in 1886, was a member of 
the judiciary and other important com- 
mittees. He drafted and secured the 
passage of the well-known '* Dow Liquor 
Law,'* one that has stood the test of all 
legal opposition. He al.so drew and se- 
cured the passage of the law requiring 
train bulletins to be posted in all depots. 

He was elected compion pleas judge of • 
the 3d subdivision pf the 10th judicial 
district by a majority pf 2,889. 




HON. WM. B. CREW, il'CONNKLSVILI*K, O. 
CominoQ Fleas Judge. 

William B. Crew was bom in Morgan 

HON. DUNCAN DOW, BELLE FONTAINE, o. Qounty, Ohio, in April, 1862. He was 

Common Pleas Judge. educated at Wcsttown College near Phil- 
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adelphia, Penn. ; studied law with Hon. 
M. M. Granger, of Zanesville, Ohio* and 
was admitted to the bar in 1878. Me 
commenced the practice of his profession 
in McCilnnelsvilte, Ohio, in June, 1876. 
In 1876 he was elected prosecuting at- 
torney of Morgan county, which office 
he held one term. In 1889 he was 
elected representative from Morgan 
county, and in 1891, while yet a member 
of the legislature, was nominated and 
elected judge of the common pleas court 
for the first subdivision of the eighth 
judicial district. He was renominated 
without opposition, and has just been 
reelected. 



bar in December of 1891. He com- 
menced the practice of law in Delaware, 
Ohio, in September, 1892, and was asso- 
ciated with his former tutor, Mr. Mar- 
riott, and assisted him in his practice 
until January 1, 1896, when a partner- 
ship was formed. He was elected to the 
common pleas bench last November. 




HON. BMMBTM. WICKHAM, DB£AWARB,0. 
Common Pie "3 Judge. < 

Emmet M. Wickham was bom in 
Delaware county, Ohio, October 29, 1869; 
received a common school education, and 
commenced the occupation of school 
teaching in the spring of 188Q, which 
occupation he followed for twelve years 
in Delaware county. He commenced 
the study of law in connection with 
school teaching in the fall of 1889, under 
the tutorship of the Hon. F. M. Marriott, 
of Delaware, and was admitted to the 




HON. DAVID T. NYB. BLVRIA, O. 
Common Pleas Judge. 

David T. Nye, judge of the court of 
common pleas of the district embracing 
Lorain, Medina and Summit counties, 
Ohio, was born at Ellicoth^ Chautauqua 
count5(. New York, December 8, 1843. 

Judge Nye was reared upon a farm in 
Otto, Cattaraugus county, New York, 
and in 1861, whetx seventeen years of 
age, enlisted in the first military com- 
pany from his toWn. Owing to the objec- 
tion of his parents the officer refused to 
muster him into the army. His patriotic 
services being refused, he devoted his 
energies to obtaining an education. 

In the spring of 1862 he entered the 
academy at Randolph, New York. 

He taught school near Randolph, and 
in 1864 he came to Ohio, and cohtinued 
as a teacher until the spring of 1866, 
when he entered the preparatory depart- 
ment of Oberlin College. 
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By teaching winters he was able to 
enter the college in '67, graduating with 
his class in 1870. 

While superintendent of public schools 
in Milan, Erie county, Ohio, he began 
the study of law and was admitted to 
the bar in Elyria, Ohio, in August, 1872. 

Prom the time he entered Randolph 
Academy, Judge Nye's resources were 
dependent upon himself. 

After practicing law a short time in 
Emporia, Kansas, he returned to Elyria, 
entering the office of Hon. John G. Hale 
where he pursued his studies a year, after 
which he opened an. office and built up a 
fine and remunerative practice. 

As school examiner, councilman, mem- 
ber of the board of e'ducation and other 
local offices, he has proved himself a val- 
uable and respected citizen. 

In 1861 he was elected prosecuting 
attorney of Lorain county. 

In 1891 he was elected as judge of 
the common pleas, and reelected in 1896 
by a large majority, his services on the 
bench having shown rare ability. 




HON. WILI«IAM CHAMiSBRS, CALDWELL, O. 
Cominon Pleas Judge. 

William Chambers was born in Calvert 
county, Maryland, March 11, 1842, and 
came to Ohio in November, 1858, locat- 
ing in Monroe county, where he resided 
and worked on a farm till 1859, when he 
went, to Rush county, Irid., where he re- 



mained till the spring of 1860, He then 
returned to Maryland, wher^ he resided 
until the spring of 1868, when he again 
returned to Monroe county. Here he 
taught school and read law and was ad*- 
mitted to the bar in September, 1869. 
He located for the practice in Caldwell, 
Ohio, in the spring of 1871. He served 
as mayor of Caldwell, and prosecuting 
attorney of Noble county. At the AprS 
election, 1892, was elected as an addi-"^ 
tional judge of the common pleas for the 
first subdivision of the eighth district, 
composed of the counties of Guertisey, 
Morgan, Muskingum and Noble, taking 
office April 18, 1892. He was reelected 
at the November election, 1896, his new 
term beginning April 18, 1897. 




HON. LINN W. HULL, SANDUSKY, OHIO 
Ck>mmon Pleas Judge. 

Linn W. Hull was born April 9, 1856, 
on a farm in Perkins township, Brie 
county, Ohio. He was educated at 
Oberlin College, Ohio, and Union College 
and Cornell University, New York .He 
graduated from the Cincinnati Law 
school in May, 1883, and at once entered 
upon the practice ot law at Sandusky. 
He practiced alone until the year 18^ 
when he formed a partnership with 
Homer Goodwin and Lewis H. Goodwin 
under the firm name of "Goodwin, 
Goodwin & Hull.'' His connection 
with this firm continued for six years. 
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Soon after its dissplrtion he became a 
member of the firm of " King & Hull," 
of which Judge E. B. King, of the cir- 
cuit court, was the senior member. This 
partnership was dissolved upon the elec- 
tion of Judge King to the Circuit bench. 
At the time of his election as common 
pleas judge last November, Mr. Hull 
was the senior membet of the firm of 
"'HuU & Guerin," which was composed 
of himself and W. E. Guerin, jr. 

Mr. Hull's practice has been of a gen- 
eral character and iti all branches of the 
profession. Since his. admission to the 
bar in 1888 he has been active in politics 
and taken part and spoken in every cam- 
paign since that time. He was six times 
chairman of the Republican Executive 
Committee of Erie county and resigned 
that position upon his nomination for 
common pleas judgre. He was a delegate 
from the thirteenth congressional dis- 
trict to the Republican National Conven- 
tion of St. Louis in June, 1896, which 
nominated McKinley for president, and 
has often been delegate to district and 
state conventions. 

Prior to his election as common pleas 
judge he had never held a public oflBce 
except member of the board of education 
of Sanclusky. 



county, Ohio, May 27, 183d, and was 
raised on a farm. He read law in the 
office of Hon. Daniel S. Uhl, and was ad- 
mitted to the bar in #xe supreme court of 
Ohio in 1860. He was in the n/ilitary 
service for a time in 1862-8, in the army 
of the Cumberland, participating in the 
battle of Murfreesboro, on Stone river, 
Tenn. He served as prosecuting at- 
torney of his county from 1864 to 1868, 
and served in the minor positions of 
school examiner, mayor of his town, and 
as a member of the board of deputy state 
supervisors of elections for five years; 
and at the November election, 18&6, 
was elected judge of the common pleas 
court of the 3d sulxlivision of the 6th judi- 
cial district of Ohio, composed of the 
counties of Wayne, Holmes and Coshoc- 
ton. His church affiliation is United 
Presbyterian. 





HON. JOHN T. MAXWELL, MILLERSBURG,0. 
Common PleaR Judge. 



HON. JOHN C. MILNKR, PORTSMOUTH, O. 
Common Pleas Judge. 

John C. Milner was. born near Norris- 
town, Belmont county, Ohio. He was 
educated at the district school and Nor- 
mal University at Lebanon, Ohio, from 
which institution he graduated in 1876. 



John T. Maxwell was born in Holmes After spending a few years in teaching 
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he entered the law school in Ann Arbor 
in 1878. He attended Shoemaker's 
School of Oratory in Philadelphia in 1883, 
and in December of the same year was 
admitted to the bar in Topeka, Kas. He 
returned to Ohio and was admitted to 
the bar of this state in June, 1884. He 
thereupon located at Portsmouth, where 
he formed a partnership with Hon. J. J. 
Harper and Judge F. C. Searl. In 1890 
he was elected prosecuting attorney of 
Scioto county and reelected without op- 
position in 1898. He was elected as 
common pleas judge at the last Novem- 
ber election. 



continued ever since. Judge Jones held 
the office of member of the board of edu- , 
cation from 1873 to 1881. His family 
consists of five children, three sons and ' 
two daughters. 

Mr. Jones was a member of the Ohio 
senate in the Sixty-fifth General Assem- 
bly, and in 1890 was elected as prosecut- 
ing attorney of Licking county, and re- 
elected in 1898 ; his term expired in Jan- 
uary, 1897. At the November election 
he 'was elected judge of the court of com- 
mon pleas, his term of office commenc* 
ing February 9, 1897. 




HON. JOHN DAVID JONES, NEWARK, O. 
CommoQ Pleas Judge. 

John David Jones, judge-elect of the 
court of common pleas, was bom March 
2, 1845, at Granville, Licking county, b. 
His parents were both natives of Wales. 
Mr. Jones attended the schools in the 
country near Granville, and Denison 
University, until 1863, when he volun- 
teered in the war of the rebellion, and 
served until the end of the war in the 
O. V. H. A. After the war he pursued 
his studies at the university for one year, 
and then, in 1867, commenced the study 
of law in the office of the Hon. J. B. 
Jones, of Newark. Was admitted to the 
bar in 1869, and commenced the practice 
in the city of Newark, which he has 




HON. JOHN p. MURPHY CINCINNATI,©. 
Common Pleas Judge. 

John P. Murphy, one of the new com- 
mon pleas judges of Hamilton county, 
was born in Killarney, County Kerry, 
Ireland, June 24, 1844, and came to the 
United Slates when a child. He enlisted 
in Company K, 5th O. V. I., April, 1861, 
and in June of the same year reenlisted 
for three years. He wa5 wounded at the 
battle of Antietam Sept. 17, 1862, and for 
gallantry in that battle received a medal 
of honor from congress. After being 
discharged from the army he learned the 
machinist's trade, which he quit to at- 
tend Antioch College. After taking a 
partial course at that institution he 
studied law and was admitted to practice 
in 1873. He served two terms as prose- 
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cuting attorney df the police court of 
Cincinnati. He is married and lives at 
Bond Hill, Hamilton county, Ohio. 




HON. WM. H. HUBBARD, DBPIANCK, O. 
Common Fleas Judge. 

William H. Hubbard, who was elected 
common pleas judge of the second sub- 
division of the third judicial district of 
Ohio, was born April 13, 1850, at'Middle- 
town. Conn. The Hubbard family in the 
United States, from the old revolution- 
ary stock down, have always succeeded 
as' lawyers. When he was four years of 
age his father left Connecticut and 
emigrated to Ashtabula county, Ohio, 
where he lived until he came to 
Napoleon in February, 1881. He was 
educated under the private tuition of Rev. 
James Bonner. When he was about the 
age of eighteen years, he commenced the 
study of law, and read law with the Hon. 
Laban Sherman and Theodore Hall, of 
Ashtabula county, Ohio. He was ad- 
mitted to the state bar by the supreme 
court at the February term, 1871. He 
practiced law with success at Napoleon 
until July, 1886, when he moved to De- 



fiance, and encered into a law partner- 
ship with W. D. Hill, under the firm 
name of Hill & Hubbard. In 1878 he 
was admitted to practice in the United 
States circuit courts of the northern dis- 
trict of Ohio, and later to the bar of the 
United States supreme court. 

As an advocate he has alwa3's ranked 
very high. The brethren of the bar 
who may come in contact with him dur- 
ing his incumbency of the common pleas 
bench, will find him |a companionable 
gentleman, before whom it will be a 
pleasure to practice. 




HON. MILTON CLARK, LEBANON, O. 
Common Pleas Judge. 

Milton Clark was born October 27, 
1848, in Deerfield township, Warren 
county, Ohio. His boyhood was spent 
on his father's farm. At an early age, 
however, he clearly indicated his prefer- 
ence for books, and chiefly by his own 
industry, unaided, except by the common 
schools which he attended, he qualified 
himself, and taught school for two years. 
Subsequently, he entered the Ohio Wes- 
leyan University, at Delaware, Ohio, 
from which institution he was graduated 
June 26, 1873. Having chosen the pro- 
fession of law for his life work, he 
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entered upon his legal studies under the 
direction of Josiah Morrow, Esq., of the 
Warren county bar^ He also attended 
the Cincinnati Law School, from which 
he graduated and was admitted to the 
bar in April, 1875. After his admission 
to the bar, he engaged in the practice in 
Cincinnati until 1879, when he removed 
to Lebanon, where he has since resided, 
and successfully practiced his profession. 
In November, 1896, Judge Clark was 
elected to fill the unexpired term of Hon. 
W. S. Dilatush, deceased, as judge of the 
commi^n pleas court for the third sub- 
division of the second judicial district, 
and in 1896 he was accorded the singular 
distinction of being nominated and 
elected without opposition, for the full 
term beginning February 9, 1897. 




HON. JASON A. BARBER, TOLEDO, O. 
Common Pleas Judge. 

Jason A. Barber was bom at Ionia, 
Mich., in 1855. His parents then resided 
there on a farm. At the age of .eight he 
came with them to Ohio. He was edu- 
cated in the common schools a,nd m 
1872 entered the preparatory department 
of Oberlin College, and graduated from 
that institution in 1879. He then taught 
school two years, studied law, and wa^ 
admitted to the bar in 1882. He soon 
opened an office at Toledo, and has con- 
tinued to practice there, with marked 
success, until he now goes up to the 



higher position to which he was chosen 
at the last election. He was elected 
prosecuting attorney of Lucas county in 
1890, and reelected in 1895. It may be 
said to the credit of Judge Barber, that 
he has carved out his own career, and 
that his success has been due to his own 
vigor and enterprise, he never having 
been aided by any person financially. 




HON. JAMES C. TOBIAS, BUCYRUS, O. 
Common Pleas Judge. 

James C. Tobias is the newly elected 
common pleas judge in the second sub- 
division of the tenth district. His op- 
ponent was Judge Kohn, of Tiffin, who 
was appoirted to the circuit bench ,by 
Gov. Bushnell to fill the vacancy caused 
by the resignation of Judge Henry W. 
Seney. 

Judge Tobias was born in Franklin 
county, Pa., Nov. 11, 1866, and, like 
many Americans who have attained 
positions of honor and dignity, he was 
reared on a farm. While still a yofing 
lad he removed with his father to Craw- 
ford county, Ohio, his present home.^ 
At the age of seventeen the subject of 
our sketch, with ambitious hopes for the 
future, left the farm for Mt. Union 
College, this state, where he received his 
education. His pluck and perseverance 
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were tested at the threshold of life, for 
he was compelled to pay his way through 
college \)y teaching school, and he laid 
the foundation of his legal career by 
reading law at night, while following the 
Vx>cation of pedagogy. After his admis- 
sion to the bar he commenced the prac- 
tice at Bucyrns, forming the partnership 
of Tobias & Monnett. His former 
partner is now the attorney general of 
the state. After building up a successful 
practice he entered politics and was 
elected probate judge. He served two 
terms and made an enviable record as a 
careful, painstaking and upright judge. 
After his retirement from the office oi 
probate judge he again entered the prac- 
tice of his profession, forming a partner- 
ship with Horace Holbrook. He has 
seen twelve years on the JBucyrus board 
of education, and has been president of 
the board for seven years last past. 
He i.s married to the daughter of the 
late William Monnett. 

Judge Tobias will a:ssume his judicial 
duties next Monday as his predecessor, 
Judge Caleb H. Norris, of Marion, goes 
on the circuit bench on the same day. 



admitted to the bar there in 1865. Re- 
moved to Canton in 1878, and for a short 
time was the law partner of J. J* Parker, 
•Esq., now of Chicago. In 1882. he and 
Judge Mong formed a partnership which 
continued until February 9, 1892, when 
Judge McCarty went on the bench, he 
having been elected as judge of the com- 
mon pleas court at the preceding Novem- 
ber election. 

He was re-elected Novembet 8, 1896, 
and will begin his second term on Feb- 
ruary 9, 1897. His record as a citizen, 
lawyer and judge is one of which any 
person may be justly proud. 




HON. THOMAS T. M'CARTV, CANTON, O. 
Common Pleas Judge. 

Thomas T. McCarty is a native of Car- 
roll county, where he grew to manhood. 
He studied law in Carrollton, and was 




HON. HENRY COLLINS, MANCHESTER, O. 
Common Pleas Judge. 

Henry Collins: was bom in Adams 
county, Ohio, in 1852. He obtained his 
education in the public schools and the 
Ohio Wesleyan University, Delaware, 
Ohio. He read law with Col. O. F. 
Moore, Portsmouth. He was elected 
pj-osecuting attorney from Adams county 
in 1878. In 1891 he was elected as 
common pleas jitdge in the judicial sub- 
division comprising Adams, Brown and 
Clermont counties, and reelected in 
1896; the subdivision having been 
changed so as to comprise Adams, Pike, 
Scioto, Lawrence and Jackson counties. 
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March 21, 1878, and on the same.day» 
just one year thereafter, admitted to 
practice in the United .States courts. 
Mr. Dellenbaugh practiced law alone 
until 1878, and then formed a partner- 
ship with Albert H. Weed, Esq., under 
the firm name of Weed & Dellenbaugh, 
which continued until 1882, when he 
formed a partnership with Charles D. 
Everett, his uncle, and also one of his 
old preceptors. Everett & Dellenbaugh 
continued as a law firm until 1886, when 
the working force of the firm was in- 
creased by the addition of Albert H. 
Weed, Esq., his original partner. 
Everett, Dellenbaugh & Weed, after its 
organization, remainedin existence with- 
out change until the withdrawal of Mr. 
Dellenbaugh, caused by his going upon 
the bench on the 19th day ot April. 1896. 
He was appointed judge of the court of 
common pleas to fill a vacancy caused by 
the resignation of Judg:e John C. Hutch- 
ins. He was elected November 2, 1896, 
to the same position by a large majority. 



HON. p. K. DELLENBAUGH. CLEVELAND, O. 
Common Pleas Jud^e. 

Frank Everett Dellenbaugh, was born 
in the village of North Georgetown 
(founded by his great grandfather Chris- 
tian Dellenbaugh), Columbiana county, 
Ohio, October 2, 1855. His parents. 
Dr. C. W. Dellenbaugh and his mother, 
Sarah A. Dellenbaugh, nee Everett, 
moved to Cleveland when Frank was 
considerably less than one year old, 
where he has lived ever since. 

His education was received in the dis- 
trict schools of East Cleveland township, 
the Cleveland Academy, and the West- 
em Reserve College. He studied law 
in the office of his uncle, Charles D. 
Everett, Esq., and subsequently in the 
office of E. Coppe Mitchell, Esq., Dean 
of the Law Faculty of the University of 
Pennsylvania ; and was also a student in 
the law department of said university. 

In 187t) the Centennial Commission 
appointed him inspector in the finance 
department of the Centennial Exhibition. 

The hoporary degree of Bachelor of 
Law was conferred upon him by* the Ohio 
State and Union Law College, July, 1877. 

He was admitted to the bar of Ohio 




HON. CYRUS NEWBY, HILLSBORO, O. 
Common Pleas Judge. 

Cyrus Newby was born and rased in 
Highland county; He was admitted to 
the bar and commenced practice at Hills- 
boro in the year 1877, and continued the 
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practice at that point until going upon 
the bench. 

In 1891 Judge Newby was selected as 
the Republican candidate for common 
pleas judge in the second subdivision of 
the fifth judicial district, composed then 
of the counties of Fayette, Highland and 
Ross, and was elected at the November 
election of that year. 

Last year he was again nominated, by 
acclamation, fot a second term in said 
subdivision, now composed of the same 
counties as before, with Madison and 
Pickaway counties added, and was 
elected to succeed himself at the late 
November election. 




HON JAMES B. KENNEDY, YOUNGSTOWN,0. 
Common Plecs Judge. 

James B. Kennedy was born at Youngs- 
town, Ohio, Nov. 20, 1862. His home 
has subsequently been at this ^city. He 
was educated at the public schools, Po- 
land Seminary, and the University of 
Michigan. In 1890 he was elected 
prosecuting attorney of Mahoning 
county, and reelected in 1893. He was 
elected to the common pleas bench lit 
the recent November election. 




HON. JOHN P. NEILAN, HAMILTON, O. 
Common Pleas Judge. 

John F. Neilan, the judge elect for 
the first subdivision of the second ju- 
dicial district, was bom in Ireland, fifty- 
one years ago. He came to the tJnited 
States with his parents before he was five 
years old ; resided in the state of Con- 
necticut until 1867, when the family 
came to Ohio where they have resided 
for the last iorty years. The future 
judge was raised un a farm, performing 
the usual work of a farmer's boy until he 
arrived at majority, when he determined 
to carve out for himself a name and po- 
sition better than the drudgery of the 
farm offered. With this object in view 
he prepared himself to teach school, 
which honorable occupation he followed 
for six years. 

While teaching school he prepared 
himself for admission to the bar ; was ad- 
mitted to practice April, 1878, from 
which date he has devoted his entire 
time, talents, and energy to the practice 
of his profession with great success. He 
has also been admitted to practice in the 
United States supreme, circuit and dis- 
trict courts. 

Mr. Neilan was ejected city solicitor of 
Hamilton for two terms, and was prose- 
cuting attorney of Butler county for five 
years. He served as one of the board of 
trustees of Miami University for nine 
years' during which time he took an ac- 
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tiye and very conspicious part in the 
management of that institution. He has 
a great admiration tor education and ed- 
ucational institutions, one reason being 
that he never had the opportunity of get- 
ing an education himself or attending 
any educational institution since he was 
ten years old. 

He is a man of great decision and 
force of character, of tireless industry 
and perseverance, and with over eight 
hundred cases on the docket of his 
county alone, the accumulation of years, 
there is abundant material for the exer- 
cise of his energy, industry and perse- 
verance. 

Mr. Neilan is a married man, having a 
wife and four children, two sons and two 
daughters. 



Another attack on special legislation 
was made in the supreme court last M on- 
day, which involves the act passed May 
21, 1894 (91 O. L. 876), and which au- 
thorizes the commissioners of Wyandot 
county to print their report in pamphlets 
letting the job to the lowest responsible 
bidder, instead of inserting.it in two 
newspapers of general circulation and 
opposite parties, as the commissioners of 
other counties are required by law, to do. 
The attack was made by an editor of 
an Upper Sandusky paper, who claims 
that the subject matter of the act is of a 
general natur'e and common to all the 
counties in the state, and that, laws re- 
lating to it, must, under the constitution 
be of a uniform operation, and the act in 
question he therefore claims is unconsti- 
tutional, and invalid. 



In a case tried before, Judge Hollister 
of the Hamilton common pleas, last 
week, which case was brought on a cove- 
nant in a lease of the property at the 
southwest corner of Vine and Seventh 
in Cincinnati for twenty years, expiring 
January 1, 1895, wherein the lessor 
agreed with the lessee to pay him the 
"cash value of all good and fitting per- 
manent brick buildings, suitable to the 



location, that may be on said leased 
premises at the end of the term afore- 
said." 

Judge Hollister charged the jury ,that 
the kind of buildings contemplated by 
the parties was ''such brick buildings as 
the lessee would leave on the premises 
at the expiration ot the lease, as were 
composed of good materials, well put to- 
gether ; which, in point of construction, 
architecture, height, appearance, age and 
adaptability for use and occupancy, 
would compare favorably with the per- 
manent buildings in that locality ; and 
that the buildings were not to be of a 
temporary character, but were to be sub- 
stantial, strong, durable, lasting and ca- 
pable of being useful, not for a few years, 
but for a great many years to come, "and 
the jury were directed that **by location" 
is meant for the purpose of this case, 
**that part of to^n," *'the vicinity," "the 
neighborhood," including and compre- 
hending such area as that, within it, a 
man of ordinary intelligence, with ordi- 
narily good eyesight, standing on the 
comer of Vine and Seventh, and looking 
northwardly^ and southwardly on Vine 
street and eastwardly and westwardly on 
Seventh street, might distinguish the 
height, general character and general ap- 
pearance of buildings; and that the 
measure of damages was the cost of the 
buildings in question new on the first of 
January, 1895, less depreciation to the 
buildings through age and wear and tear 
from the time of construction to January 
1, 1896." 



SUPREME COURT OF OHIO. 
Official Record of Procaedings. 
General Docket. 
TuBSDAY, February 2, 1897. 

3853. I^wis W. Irwiir, Adm'r, v. C A. Web- 
ster, Treas. Brror to the circuit court of Ham- 
ilton county. Judgment affirmed. 

4026. William Dougherty v. The Wheeling 
& Lake Brie R*y Co. Brror to the circuit 
court of Je£fer8on coun^. Judgment affirmed, 
it appearing one ground of reversal by the cir- 
cuit court, of the judgment of the common 
pleas, may have been that the judgment waa 
against the evidence. Other questions not 
passed upon. 
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4027. Isaac Graveson y. The Cincinnati' Life 
Association. Error to the circuit court of 
Ha;nilton county. Judgment affirmed. 

4084. William W. Feike, Adm*r, etc, v. C. A. 
White. Error to the circuit court of Brown 
county. Judgment affirmed. 

4085. The Toledo and Ohio Central R*y Co. 
V. The City of Poatoria, Ohio. Error to the 
circuit court of Seneca county. Judgment 
affirmed. 

4430. Manfred WilUrd, Ez'r, et al. v. J. A. O. 
Yeoman et al. Error to the circuit court of 
Payette county. Judgment affirmed. Wil- 
liams, C. J., not sitting. 

4482. The Citizens* Electric R*y, Light and 
Power Co. y. The* Board of Commissioners of 
Richland county. Error to the circuit court of 
Richland county. Judgment affirmed. 

4445. Catherine Bashold, Adm*z, et al. v. 
John Pfannsteil, Jr., Guardian, et al. firror to 
the circuit court of Cuyahoga county. Judg- 
ment affirmed. 

4463. John L- Peliz v. Albert L. Griffith. Er- 
ror to the circuit court of Cuyahoga county. 
Judgment reyersed and judgment for plainti£f 
m error. 

4490. Elizabeth Saunders V. Hattie Knoop. 
Error to the circuit court of Miami county. 
Judgment affirmed. 

. 4815. Pullman Palace Car Co. v. Aqua Bruns. 
Error to the superior court of Cincinnati. 
Dismissed by consent, upon application of 
plaiutift in error at its costs. 

5106. Pranklin Alter y. The City of Cincin- 
nati et al. Error to the circuit court of Ham- 
ilton county. Judgment modified. 

5107. W. M. Ampt y. The City of Cincinnati 
et al. Error to the circuit court of Hamilton 
county. Judgment modified. 

5108. W, M. Ampt v. The City of Cincinnati 
et al. Error to the circuit court of Hamilton 
county. Judgment affirmed. 

5308. The State of Ohio y. Joseph C Hutch- 
inson. Bill of exceptions to the court of com- 
rapn pleas of Pranklin county. Exceptions 
sustained. ' ' 

5388. George Zellers et al. y. Francis Felix. 
Error to the circuit court of Cuyahoga county. 
Dismissed by consent at costs of plaintiffs m 
error. 

5428. The SUte of Ohio ex rel. Edwin Phifer 
y. Elmer C. Bolton. In guo warranto. Judg- 
ment for defendant. 

G.neral Docket. 

The following^ causes on the General Docket 
haye been dismissed for failure to file printed 
records: 

4761. Chas. Schwenker y. Amx Abram C. 
Doney. Error to the circuit court of Franklin 
county. 

5304. Elijah Hunt, Superyisor, et al. y. Jacob 
E. Neds. Error to the circuit court of Franklin 
county. 

5847. Louis Koblitz et al., partners y. T. D. 
Crocker. Error to the circuit court of Cuyahoga 
county. 



Motion Doclcet. 

2846. John T. McGinniss v. The Supreme 
Council Catholic Benevolent Le^on. Motion 
by plainti£f for leaye-to file a petition in, error 
to the circuit court of Cuyahoga county. Motion 
oyerruled. 

2847. Elisha B. Durfee y. Neil N. MacNeill 
Ex*r. Motion by plainti£f to consolidate cause 
No. 5407 with cause No. 5092, on the General 
Docket. Motion allowed. 

2848. Bell Brothers & Co. y. Philip Roetinger 
et al. Motion by plaintiffs to extend time to file 
printed record to May 1, 1897; in cause No. 5430, 
on the General Docket Motion allowed. 

2849. The C. C. C. & St. L. Ry. Co y. Mathew 
Johnson. Motion by plaintiff for oral argument 
m cause No. 4888, on the General Docket. 
Motion overruled. 

2850. The State of Ohio v. J. Bohu. Motion 
by plaintiff for leave to file a petition in error 
to the circuit fcourt of Cuyahoga county. Mo- 
tion allowed and cause advanced. 

2861. The City of Cincinnati v. Wm. Holmes 
Adm'r, et al. Motion by plaintiff to adyance 
cause No. 5140, on the General Docket Motion 
allowed and reauest for oral argument noted* 

2852. Daniel McParland y. William C. Draper. 
Motion by plaintiff to dispense with printed 
record in causes Nos. 5206, 5207, 5209, 5210, and 
5211, on the Genersl Docket, and to hear with 
No. 5208. Motion allowed by consent 

ne# Cases. 

New cases filed in the Supreme Court since 
Jauuar>' 28,1897: 

5432. Tye Pinkerton Bros. & Co. et al. y. J, 
M. Connell et al. Error to the circuit court of 
Morgan county. J. T. Crew, J. A. Ives and Mc- 
Elhaney & Danford, for defendants. 

5433. A. M. HoUingworth et al. y. George 
Burton. Error to the circuit court of Muml- 
ingum county. W. H. Ball and J. T. Crew, for 
plaintiffs. n 

5434. Michael 0*Neil, sunriying partner, etc 
v. Lutheria S. Dyas. Error to the circuit court 
of Summit county. Charles Baird and Edwin 
F. Voris, for plaintiff. Grant & Seiber, for de- 
fendant 

5435. Jacob Zuellig y. Catherine Hemertie 
et al. Error to the circuit court of Cuyahoga 
county. Deckey, Brewer & McGowan, 
for plaintiff. Solder & Hogsett, for defendants. 

5436. John N. Stockwell et al. v. The Gen- 
eral Electric Co. et al. Error to the circuit court 
of Cuyahoga county. E. Sower, for plaintiffs. 
Williams & Cushing, for defendants. 

5437. The Board of Commissioners of Wyan- 
dot county v. The State of Ohio ex rel. Pietro 
Cuneo. Error to the circuit court of Wyandot 
county. Ezra Carter and Berr & Bennett, for 

Slaintiffs. T. E. Grosell and D. O. Hare, for 
efendant 

5438. £. E. Calderwood, assignee, y. L. S. 
Van Lue. Error to the circuit court of Darke 
county. D. P. Irwin, for plaintiff. S. V. Hart- 
man« for defendant. 

5439. S. E. Brown et al. y. Lorenzo F. Hull. 
Error to the circ«nt court of Hancock county. 
John Poe for plein tiffs. S. P. Harrison, for de- 
fendant. 
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Ohio Decisions. 

The publishers of the Lvoal News publish annually 
three volumes, which contain the reported deciKions 
of the courts of record of the state, under the title of 
Ohio Decisions. Advance sheets of these volumes for 
temporary use of subscribers are issued each week as 
supplements to the Lbgal News, without additional 
charge to subscribers to the volumes. 

Bound Volumes 

of Ohio Decisions subsequent to volume 3, delivered 
express paid, to subscribers. 12.50 per volume. 

Supreme Court Reports. 

The publishers of the Lbgal Nbws now have the ' 
contract for publishing the Supreme Court Reports of 
the state, ana are enabled to attach advance sheets 
of these volumes to the Legal News, as a second 
supplement, without charge. These sheets are only 
for temporary use and do not include indexes. 

New Subscriptions. 

New subscriptions can begin at any time, and back 
numbers of the part devoted to the Legal News to 
the beginning of the subscription year will be supplied 
if desired : but no advance sheets of the Ohio Decis- 
ions will be supplied back of the commencement of 
the current volume. 

VoL 1 of Ohio Decisions, Circuit Courts, began No- 
vember 28, 1806. 

Vol.1 of Ohio Decisions. Lower Courts, began No- 
vember 23. 1805. 

Bound Volumes. 

Bound copies of VoL 1, Vol. 2 and Vol. 3 of the Ohio 
Decisions can be had at t2.50 per volume, if bound in 
full sheep, or •2.25 per volume in half sheep. 

Bound volumes of Vol. 1 , Ohio Legal News (Toledo 
Legal News) will be furnished at 82.00 per volume. 

Bound copies of Vols. 1, 2 or 3 of Ohio Decisions, or 
of the Legal News will be sent in exchange for the 
advance sheets, at 11.00 per volume in full sheep or 75 
cents in half sheep. 



The members of the Licking county 
bar last Tuesday entertained the retiring 
judges with a banquet. Hon. J. W. 
Owens was chosen toastmaster, and 
speeches were made by Judges J. S. GilL 
of Delaware, J. B. Waight, of Mt. Vernon» 
C.W. Seward and D. A. Allen, of Newark' 



Entered at the Postofflce, Norwalk, Ohio, as second 
class matter. 



THE FOSBMOST OHIO LAW PAPER. 

The growth of this paper during 
1896 has been so ^narked that we con- 
ftdenUy assert that it now has a greater 
circulation than any otfier Ohio law 
paper m It also contains so much more 
iegai tnatter that we are Justifl4!d in 
claiming il to be the leading paper in 



The constitutionality of what is known 
as the Barnhart law, forbidding the sa.le 
of accounts outside of the state for col" 
lection, was passed upon by the circuit 
court of the second circuit. That court 
held the law to be constitutional and 
hence is of general interest, especially to 
railroad men. As is generally known, 
there is no exemption law in West Vir- 
ginia, while in Ohio the head of a family 
is entitled to $500, in lieu of a home- 
stead. In other words he can hold that 
amount of property against any execu- 
tion which may be issued against him by 
a creditor, and until three y^^ars ago it 
was the custom of Ohio creditor^ to send 
claims against certain Ohio railway em- 
ployes, which^they could not collect, to 
places in West Virginia where certain 
civil oflScials made it a practice of collect- 
ing such claims by obtaining service on 
the railway companies. The practice 
became so common that it became nec- 
essary to pass a law to prevent the send- 
ing of claims outside the state for collec- 
tion. A test case was carried to the 
supreme court which held that the word 
"sale" was not found in the law and that 
it did not prohibit the selling of accounts. 
Three years ago Senator M. B. Earnhart 
introduced a bill incorporating the word 
"sale" into the law and it was passed by 
the general assembly. The present law 
in consequence prohibits the sale of a 
claim for the purpose of securing its col- 
lection outside of the state. The law 
also provides that if this is done the 
party who.se account is sold can recover 
from the person selling it the amount 
collected, with costs, from the debtor 
whose wages have been seized in another 
state. 
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did not permit it, until he went on the 
common pleas bench. He has three 
times been nominated and elected as 
judge in the third subdivision of the 
seventh judicial district, his nomination 
in each case being by acclamation, and 
the subdivision one in which the Repub- 
lican nomination insures an election. 
He has served about thirteen years 
upon the common pleas bench, during 
which time he has never missed a day of 
official duty. 

He is the author of a volume on {he 
Organic Law of the Methodist Episcopal 
Church and of an improved form for the 
constitution of that church, which have 
been highly commended. Papers writ- 
ten by him on divorce, and the principles 
which should mould th^ law on that 
subject, have attracted the attention of 
distinguished students in that field and 
received their approval. 



HON. HIRAM L. SIBLEY, MARIETTA, O. 
Circuit .Judge. 

Hiram L. Sibley is of New England 
ancestry, but was born in, and has always 
been a resident of Ohio. Having received 
an early education in both common 
and select school^, he has supplemented 
this by constant private study since, 
being the possessor of a large library, 
and a diligent student in all branches of 
learning relating to the law. The hon- 
orary degree of M. A. was conferred 
upon him by Marietta College ifi 1878 ; 
the degree of LL. D. was conferred upon 
. him by Claflin University in 1896. 

He was elected clerk of courts for 
Meigs county. Ohio, in 1860. He re- 
signed this office after going into the 
union army in August, 1862. He con- 
tinued in the service of his country until 
^ he was honorably discharged in January, 
1866, during seventeen months of which 
period he was a prisoner of war in con- 
federate prisons. 

. He was admitted to the practice of 
law on April 14, 1865, but did not enter 
upon the practice until September, 1866, 
the intervening time being spent in 
further study preparatory thereto. He 
continued in active practice, with the 
exception of a year in which his health 




IION. JOHN K. ROHN, TIFFIN, OHIO. 
Circuit Judge. 

John K. Rohn was born on a farm 
about two miles east of Tiffin on the 6th 
day of April, 1869. Attended district 
school until fifteen years of age, when in 
1875 he entered Heidelberg College, 
Tiffin, and graduated from that college 
June 19, 1879, at the age of twenty. 
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Taught school the winter of 79 and '80 
and then in October, 1880, entered the 
law oflBce of Messrs. Noble & Adams, ot 
Tiffin, O., and was admitted to the bar 
by the supreme court at Columbus, Oct. 
2, 1882, since v. hich time he has been in 
active practice in the law until appointed 
by Gov, Bushnell, Sept. 1, 1896, as judge 
of the circuit court for the third circuit 
to succeed Hon. Henry W. Seney, re- 
signed. Was, also, on the 23d of July, 
1896, nominated by the Republican 
convention at Lima as a candidate for 
circuit judge for the third circuit, but was 
defeated. 




HON. p. M. SMITH, WELLSVILLE, O. 
Common Pleas JudKC. 

P. M. Smith is a native of Columbiana 
county and spent his youthful days on 
his father's farm uear Wellsv ille. He 
was educated at the common schools 
and at Mt. Union college, read law in 
the office of that fine lawyer and judge, 
the late Judge Nichols, and commenced 
practice in Wellsville in 1879. 

He rose rapidly in his profession and 
is widely and favorably known in this 
part of the state. His practice was one 
of the largest and most lucrative of any 
attorney in the county. In 1886 he was 
elected prosecuting attorney^ and served 



the state for two terms ably and faith- 
fully. 

In December, 1895, he was appointed, 
at the practically unanimous request of 
the bar of this subdivision, by Gov. 
McKinley to fill a vacancy on the com- 
imon pleas bench. As a judge he is 
courteous, impartial, and fearless in the 
discharge of his duties. His decisions 
show culture and deep learning. 




HON. SAMUEL A. WILDMAN, NORWALK, O. 
Comnaon PUas Judge. 

Samuel A. Wildman was born in 
Clarksfield, Huron county, March 28, 
1846. He is the son of Frederick A. 
Wildman, a resident of Norwalk, Ohio. 
At the age of fifteen he entered a print- 
ing office, but when not auite eighteen 
years old, in February, 1864, he enlisted 
as a private in the 26th Ohio infantry 
volunteers, and served until the muster 
out of the regiment on June 18, 1866, 
more than a year after the close of the 
war. His rank at muster out was that 
of sergeant. In 1867 he entered West; 
ern Reserve College at Hudson, Ohio, 
but did not complete his course. Upon 
leaving college he began the study of 
law, was admitted to the bar in 1870, 
and has been engaged in practice ever 
since. He was for years president r 
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the board of education and trustee of 
th'e Firelands' Historical Society, and has 
been for more than twenty years secre- 
tary of the Whittlesey Academy of Arts 
and Sciences. He was the nominee of 
the Republican party for circuit judge 
in 1887, and was defeated by a plurality 
of pnly forty-three votes in a total vote 
of /about 67,000. In two Republican 
state conventions he was urged by his 
friends for supreme court judgeship, and 
each' occasion with some half dozen can- 
didates in the field, was second only to 
the successful aspirant in the number of 
votes of delegates received. His nom- 
ination for the comm.on pleas court was 
unsought by him, and it was only upon 
the urgent request of the bar of his 
county that he consented to become a 
candidate. At the election for the office 
last named, he handsomely led the Re- 
publican ticket in Huron county. 

Mr. Wildman has been one of the 
leaders of the Norwalk bar, ranking as 
one of its brightest ornaments. His lit- 
erary ability is of a very high order. He 
was married on July 13, 1870, to Ellen 
Elizabeth Howe, daughter of Salem T. 
Howe, of Norwalk, Ohio. 




D. W. Jones was bom in Vinton 
county forty years ago. He was edu- 
cated at the United States Naval Acad- 
emy at Annapolis, Md.. where he spent 
the years from 1872 to 1876. In the 
autumn of 1876 he began the study c2* 
law in the office of his brother, the late 
Homer C. Jones, of McArthur, and was 
admitted to practice in 1879. While 
studying law he taught school two years 
in the McArthur High School. 

In June, 1880, he went to Gallipolis 
and began the practice of law in connec- 
tion with his brother, under the firm 
name of Jones & Jones. Three years 
later he formed a partnership with Hon. 
S. A. Nash, which is now dissolved by 
his appointment to the bench. This 
firm enjoyed a large practice, in which 
Judge Jones always took an active, and 
in late years, a leading part. In 1887 he 
was elected prosecuting attorney of Gal- 
lia county, and served two terms. 
About eight years ago he was married to 
Miss Laura Shober. This union has 
been blessed by three charming children. 




HON. D. W. JONES, GALLIPOLIS, O. 
CommoQ Pleas .Judge. 



HON. THOMAS M. BIGGER, COLUMBUS, O, 
Common Pleas Judge. 

Thomas M. Bigger is a native of 
Washington county, Pa., and received 
his common school education in that 
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state. He remained upon the farm until 
the winter of 1878-9, when he entered 
Hopedale Normal .College, Harrison 
county, Ohio, where he remained three 
years. He entered the Junior class at 
Wooster University in 1881, and gradu- 
ated in the class of 1883. The following 
year he taught in Hopedale College, 
employing his leisure time in the study 
of law. Came to Columbus in 1884, and 
completed his legal studies, being admit- 
ted to the bar in 1885, and at once 
entered upon the practice. In 1889 he 
was the candidate of the Republican 
party for state senator in the Franklin- 
Pickaway district, but was defeated. In 
1894 he was nominated for police judge 
of the city of Columbus, and was elected. 
He was nominated for common pleas 
judge on May 23, 1896, and was elected. 
The oflBce to which he is elected is the 
original judgeship, the term beginning 
on February 9. 




text books privately. This course he 
continued for three years when he entered 
the office of Judge S. H. Bright, to 
complete his legal studies, teaching 
during the winter months. He was 
admitted to the bar by the supreme 
court at Columbus, April 1, 1879, and at 
once began the practice of law in part- 
nership with his preceptor, under the 
firm name of Bright & Wright. 

In 1880, Mr. Wright was elected city 
clerk of Logan, to which office he was 
reelected in 1882. In 1883 he was 
elected, a member of the board of educa- 
tion, serving in that capacity up to the 
present time, making a term of fifteen 
years, thirteen of which he was president 
of the board. 

In the fall of 1896 he was made the 
nominee of the Democratic party for the 
position of common pleas judge, to fill 
the unexpired term of Judge Huffmai!i, 
deceased, of New Lexington, Ohio, and- 
was elected. He was married ip Decem- 
ber, 1879, to Miss Lelia Houston, 
daughter of Jas. E. Houston, ot Logan. 
'They have three children and reside in a 
beautiful home on Main street, Logan, 
Ohio. 



HON. O. W. H. WRIGHT. LOGAN, O. 
Common Pleas Jxtdge. 

Oliver W. H. Wright was born in 
Perry county, Ohio, April 10. 1866. In 
1862 he moved with his parents to Hock- 
ing county. He attended the Logan 
high school, from which he was gradu- 
ated with the class of 1876. He then 
took up the avocation of teacher in the 




HON. S. W. SMITH, JR., CINCINNATI, O. 
Common Pleas Judge. 

Samuel W. Smith, Jr., was born in 



public schools of Hocking county, devot- Cincinnati on August 24, 1869. Heat- 
ing his leisure hours to the study of law tended and graduated from Chickerin 
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Institute and afterwards graduated from 
Brown University. In 1882 he began 
the practice of law, and at the time of 
his election to the judgeship of the 
common pleas bench, was a member of 
the firm of Stephens, Lincoln & Smith. 




creased by the pending civil war, he en- 
tered the service of the clerk of the 
courts of Cuyahoga county as. deputy 
clerk, and continued in that service for 
ten years, entering into the active duties 
of his profession in 1874 ; thence, until 
the fall of 1887 he continued the practice 
of his profession in Cuyahoga county 
and acquired a fairly good practice, and 
in the fall of 1887 became a candidate 
upon the Republican ticket for probate 
judge. He was duly elected and took 
office on the 9th of February, 1888, and 
has been re-elected four terms since by 
increasing majorities, and is now serving 
his fourth tierm as probate judge. Judge 
White has. also taken some interest in 
literary and historical studies, and is at 
present engaged in teaching probate and 
testamentary law in the F. T. Backus 
Law School of the Western Reserve 
University, and Medical Jurisprudence 
in the Cleveland Medical College. 

The degree of Master of Arts was con- 
ferred upon him by Hiram College, in 
1892. 



HON. HENRY C WHITE, CLEVELAND, O. 
Probate JudKe. 

Henry Clay White, the present pro- 
bate judge ot Cuyahoga county, 6hio, 
was born in the town of Newburg in 
said county on the 23d day of February, 
1839; he was partly educated at Hiram 
college, in the institution which preceded 
the founding of that college at that 
place, being under the educational di- 
rection for many years, of the late Pres- 
ident Garfield. In October, 1860. he en- 
tered the department of law of the Uni- 
versity of Michigan at Ann Arbo", and 
for two years studied there and gradu- 
ated thence as Bachelor of Laws, in 
April, 1862. He returned to Cleveland 
and entered the law office of the firm of 
the late Honorable Samuel B. Prentiss 
and Hon. C. C: Baldwin, late judges of 
th^ court of common pleas, and circuit 
judge of the eighth judicial circuit, re- 
spectively. Mr. White was admitted to 
the bar in September, 1863, but the busi- 
ness in the courts being seriously de- 




HON. FERD. JELKE, JR.. CINCINNATI, O. 
Common Pleas Judge. 

Ferdinand Jelke. Jr., who at the last 
election was elected judge of the com- 
mon pleas court of Hamilton county, 
was born in Cincinnati September 20, 
1861. " He attended Princeton College, 
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graduating in 1884, receiving the degree 
of A. B. In 1886 the University of Cin- 
cinnati conferred upon him the title of 
LL. B., and in 1887 Princeton made him 
an A. M. In 1887 also he began the 
practice of law, after having spent some 
time at the University of Goettingen. 
He also served as mayor of Avondale, 
having been elected to that position in 
1894. 




School ot Michigan at Ann Arbor, and 
graduated from that institution in 1875. . 
He practiced law at the Dayton bar by 
himself until. January 1, 1877. when he 
formed a partnership with Hon. R. M. 
Nevin, under the firm name of Nevin & 
Kutnler, which partnership existed, un- 
til he went upon the bench in Novem-, 
ber, 1896. 

Judge Kumler ti^as nominated and 
elected city solicitor of Dayton, by a 
popular vote in 1879, and was reelected 
in 1881, having carried a Democratic 
city by large majorities each time, for 
four years holding that important oflBce 
with great credit to himself, and honor 
to his party. 

In March, 1896, while confined to his 
home by severe illness, he was nomi- 
nated by a primary vote of his party in 
Montgomery county for common pleas 
judge. He was elected in the following 
November without opposition, taking 
his seat November 23, for five years. 
The judge is unmarried. 



HON. ALVIN W. KUMLER, DAYTON, O. 
Common Pleas Judge. 

Alvia W. Kumler was born on a farm 
near Trenton, Butler county, Ohio, Jan- 
uary 20, 1851. He is a son of John and 
Sarah Landis Kumler who were pioneer 
residents of that county. He worked 
upon the farm, attending the public 
schools in the vicinity at such timvs as 
he could be spared from the farm until 
he was twenty years old, having pre- 
pared himself for college in the mean- 
time, and in the fall of 1871 entered 
Antioch College at Yellow Springs, 
Ohio, where he remaitied for two years, 
and then entered the junior class, being 
the chiss of 75, at Ohio Wesleyan Uni- 
versity, at Delaware, Ohio, where he re- 
mained for two years. In the fall of 
1873 Judge Kumler entered the Law 




HON. J. A. MANSFIELD, STBUBENVILLE, O. 
CommoD Pleas Judge. 

John A. Mansfield was born on a farm 
in Wayne township, JeflFerson county, 
Ohio, September 20, 1854. His grand- 
father settled in JeflFerson county, in 
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I'TOT. John worked on the farm and at- 
tended the public schools until seventeen 
years of age, when he attended Hope- 
dale Normal' College, for a few years. 
In 1877 he entered the law department 
of Michigan University and graduated 
therefrom in March, 1879. 

He was admitted to the bar April 16, 
1879, at Steubenville, at which place he 
commenced the practice of law in Sep- 
tember, 1879. In 1881, he entered into 
a law partnership with Hon. W. C. Ong. 
which continued until Mr. Ong*s removal 
to Cleveland. He then formed a part- 
nership with W. A. Walden, which 
continued until Mr. Walden*s removal to 
Columbus, Ohio, in 1886. In 1887 he 
was elected probate judge of Jefferson 
county, without opposition and reelected 
in 1890. In 1891 he was nominated and 
elected judge of the court of cohimon 
pleas and reelected in 1896. 

On February 2, 1892, he resigned the 
office of probate judge, and February 9, 
1892, entered upon the duties of judge 
of the court of common pleas. 




to Gadsden, Alabama, where members of 
his family had settled prior to the civil 
war.' Here he attended the S6uthern 
Institute, graduating in 1878. He then 
went to Cincinnati, and obtained a posi- 
tion as proof reader in the old Franklin 
Type Foundry. He was called from Jthe 
type foundry to the editorial staff of the 
Cincinnati Volksblatt, by the late Fred- 
erick Hassaurek, and upon his advice, 
while with him, began the study of law, 
in 1878, with Judge Clement Bates, his 
present Idw partner, then the corpora- 
tion counsel of Cibcinnati. He attended 
the Cincinnati Law School and gradu- 
ated therefrom in 1880, in the class con- 
taining Judges William Taft, Howard 
Hollister, and Alfred Benedict, as well 
as other young men who have since 
made their mark in the law. 

He was chief statistician under sec- 
retary of State Chas. Townsendin 1880, 
in which capacity he published two vol- 
umes of Ohio Statistics. After his term 
of office ended, in 1883, he returned to 
Cincinnati to engage in the practice of 
law. In 1890 he was elected county 
solicitor of Hamilton county, and re- 
elected in 1893. In 1896 was elected 
common pleas judge. His name will be 
recognized by Republicans, ab, during 
the last campaign, he stumped the state 
of Ohio for nine weeks, daily speaking as 
the occasion required it, in either En- 
glish or German. He is happily mar- 
ried, has three children, and lives on 
Walnut Hills, Cincinnati, Ohio. 



HON. 



F. S. SPIEGEL, CINCINNATI, O. 
Common Pleas Judge 

Frederick S. Spiegel was born Novem- 
ber 20, 1856, in the village of Hovestadt, 
Prussia. In 1867 his parents emigrated titled to the rent under the lease. 



Judge King of the Lucas circuit court, 
rendered an important decision this week, 
regarding the right of a property owner 
to rent for saloon purposes. The owner 
rented his premises to be used for saloon 
purposes, and on failure of the tenant to 
pay rent, sued for its collection and the 
court of common pleas decided that the 
lease was null an4 void on account of 
the premises being used for the sale of 
intoxicating liquors, and that therefore 
the lessor could not recover for rent. 
This decision was reversed by the cir- 
cuit court, the entire court being unani- 
mous in deciding that the contract was 
valid in law, and that the lessor was en- 
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Judge Buchwalter, of the Hamilton 
common pleas, has announced the most 
equitable rule yet announced by any 
court of this state, re^j^arding the assess- 
ments made against the shareholders of 
an insolvent building association. The 
Judge in his decision holds that every 
member of a building association is lia- 
ble to contribute in the same proportion 
in Jivhich he would be entitled to share 
in any profits; and when, under the 
present law, the association limits by its 
constitution the mortgage members 
from sharing in any profits except as to 
dues paid into the credit of capital dur- 
ing each current year, so also is their 
liability to contribute to the losses and 
expenses of the association limited 
thereto. 



The following decision rendered by 
Solicitor Kaiser, of Cuyahoga county, 
regarding the new salary law, is an im- 
portant one and is as follows : 

**To the Board of County Cc^mission- 
ers : I have had under consideration the 
annexed bill of Theodore P. McConnell, 
sheriff, for $126.62 for money expended 
by him, through his deputies for feeding, 
shoeing, and hiring horses, street car 
fare, telephone, telegrams, toll, railroad 
fare, and repairiiig buggies during the 
month of Januar>% 1897 ; and in respect 
thereto I have to say that, as shown by 
the entry found on journal 126, page 2, 
of the court ef common pleas, the judges 
of that court fixed 'the sum of $14,500 as 
the aggregate sum to be expended yearly 
for the compensation of all deputies, 
bookkeepers, clerks, and other assistants 
of the said Theodore F. McConnell as 
sheriff of said county.' 

"The journal entry further provides : 
'and such sum shall be in full of all com- 
pensation or allowance to such deputies, 
clerks, bookkeepers, and assistants for 
the discharge of any and all duties im- 
posed upon them by their position afore- 
said.' 

"My information is, that in arriving 
at said sum of $14,500, the judges took 
into account and provided for the very 
classes of expenses named in this bill, 
with the single exception of the item 
'street car fare for prisoners, forty-five 
cents.' 



""The county having thus once pro- 
vided for the payment of said expenses, 
it is, in my opinion, unlawful for you to 
make any further allowance therefor, 
I therefore advise the rejection of the 
accompanying bill, except the forty-five 
cents above especially nam^d." 



Ill MEMORIAM. 



A Tribnte to Sz-Jndge MaUon. 

After the new judges of Hamilton 
county liad taken their seats in the com- 
mon pleas court last Tuesday morning, 
the joint session. Judge Wright presid- 
ing, proceeded to heceive the report of 
the compiittee of ex-judges of that court, 
appointed some weeks ago to prepare a 
tribute to the life and services of the late 
Judge Patrick Mallon. 

The c6mmittee consisted entirely of 
ex-judges of the tribunal, which the emi- 
nent deceased alsopfesided over just forty 
years ago, as follows: Judges Oliver, 
Shroder, Huston, Maxwell, Conner, 
Avery. Bates, Moore,.Robertson, Fayette, 
Smith and Manning F. Force. 

Letters were received and read from 
former judges, M. F. Force and Fayette 
Smith, in which they deeply regretted 
their inability to be present, and spoke 
of the integrity, and faithfulness and 
purity of purpose of their departed friend. 
After the reading of these letters, Judge 
Oliver, as chairman, presented the re- 
port of the committee, which was as 
follows : 

"The court of common pleas, first judi- 
cial district of Ohio, in joint session, 
having appointed the undersigned a com- 
mittee to prepare and report to the joint 
session a memorial upon the late Hqn. 
Patrick Mallon, we beg leave to report to 
Your Honors the following : 

'• Patrick Mallon was admitted to the 
bar in 1848 at the age of 25 year^. He 
at once entered upon the duties of his 
chosen profession, manifested superior 
ability, and met with marked .success. 
His sunny disposition, gentlemanly de- 
portment, and strong and unflinching 
sense of honor could not fail to command 
the respect and esteem of all who came 
in contact with him. 

.'* In 1856 he was elected a member of 
this court, and took his seat upon the 
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bench on the ninth day of February, 
A. D. 1857, and served the full term of 
five years. • 

" How he acquitted himself in the dis- 
charge of his judicial duties may be fit- 
tingly stated in few words. Ever dili- 
gent, painstaking, conscientious, and of 
unswerving uprightness of purpose, he 
compelled both the respect and admira- 
tion of the bar and of idl others coming 
before him. Upon retiring from the 
bench, he resumed the practice of his 
profession, and during his after life con- 
tinued to enjoy the respect and highest 
regard of all who knew him. 

" Few have been more successful in 
obeying the precept : * Deal justly, have 
mercy and walk humbly before God.' 

In all the relations of his life he made 
manifest the richest fruits of our civiliza- 
tion. There was no Phariseeism in the 
make up of Patrick Mallon. His life 
was a blessing, and now that he has been 
taken from us we will cherish the memo- 
ry of him as a rich legacy. 

** In submitting this memorial, your 
committee beg leave to say, that they do 
so with mingled feelings of sorrow and 
joy ; sorrow at the loss of his presence 
here, and rejoicing over the record of the 
life he lived amongst us. 

M. W. Oliver, 
J. Shrodbr, 
A. B. Huston, 
S. N. Maxwell, . 
John S. Conner, 
Wm. L. Avery, 
Clement Bates, 
Fred'k W. Moore, 
C. D. Robertson, 
Fayette Smith, 
M. r. Force." 



SUPREME COURT OF OHIO. 
Official Record of Proceedinss. 



Causes to and including!: No. 4568, on the 
General Docket, are called and marked snb- 
niitfed. 

Columbus, February 2, 1887. 

General Docket. 

4432. The Citizens' Blectric Railway, etc, ▼. 
The Commissioners of Richland county. Error 
to circuit court of Richland county. 



MlNSHALL. J. 

An ordinance adopted bv a city council 
under section 3138, Revisea Sutut^s, simply 
confers on a street railway company the cor- 
porate (kiwer to extend its road over'a state or 
county road. In the exercise of the power, the 
right to so extend its road, can only be acquired 
by agreement with the commissioners or by 
condemnation ; and where a company so ex- 
tends its road over a state or county road be- 
yond the city limits, without such agreement 
or condemnation, its acts are unlawful, and a 
recovery of the damages caused to the road, 
may be had at the suit of the county conimis- 
eioners under section 8d3, Revised Statutes. 

Judgment affirmed. 

3853. Lewis W. Irwin, Adnir. v. Lombard 
^University, Error to the circuit court ol Ham* 
iltou county. 

Shauck, J. 

The consideration for a promissory note 
executed to an incorporated college Is the ac- 
complishment of the pnrpoaes for which it is 
incorporated and in whose aid the note la 
executed ; and such consideration is sufficient. 

Judgment affirmed. 

5083. William Gaylord et al. v. R. S. Hub- 
bard, Treas. Error to the circuit court of 
Cuyahoga county. 

Bradbury, [. 

Section 5 of an act passed April 13, 1892, (89 
Ohio Laws, '283), ^*To provide for the appoint- 
ment of a board of equalization and assessment 
in cities of the second grade of the first class,** 
confers on the annual board of equal! ation 
created by the act, powers that sabstantially 
differ from those conferred upon all other an- 
nual boards of equalization in this state by the 
general statute upon that snbiect, and for that 
reason conflicts with section 26 of Article 2 of 
the constitution of this state, and is void. 

Judgment reversed. 

4463. John F. Felix v. Albert L. Griffiths. 
Error to the circuit court of Cuyahoga coAnty. 

Spear, J. 

1 . At common law where there is a covenant 
on the part of the leasee to pa^ rent for the 
term, and buildings on the demised premises 
are destroyed by fire, the tenant is not relieved 
from the payment of rent unless he haa pro- 
tected himself by. a provision in the lease to 
that effect. 

2. In giving conslruction to a provision of 
a statute, or a contract, which attempts to ab- 
rogate, or modify, a well established rule of the 
common law, the scope of the provision should 
not be extended beyond the plain import of 
the words used if reasonable effect can other- 
wise be given to it. 

3. A lease for years, at a rental of $1,500 per 
year, pdyable $125 monthly in advance, con- 
tained the following clause : '*It is agreed by 
and between the parties to this lease, that in 
case any building now standing on said prem- 
ises shall be destroyed or injured by the ele- 
ments or other cause, so as to be unfit for oc- 
cupancy, without any fault or neglect on the 
part of tDe second party, said second party 
shall not be liable to pay rent for said premises 
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from anH after the time the said second party 
shall have surrendered possession ot said 
premises to said first party." After payment, 
during the term, of a month's rent, and before 
the expiration of the month, a fire occurred, 
without fault of the lessee, which so injured 
the buildings as to render them unfit for oc- 
cupancy. Thereupon the tenant surrendered 
possession and brought action to recover of 
the lessor a portion of the advance payment, 
claiming it as still unearned. 

Held: That the provision in the lease above 
quoted reserves no rifj^ht to recover back any 
pcntion of a monthly installment of rent once 
paid, and thrt the action cannot be maintained 

Judgments reversed, and judgment for plain- 
tiff in error. 

5106. Franklin Alter v. The City of Cincin- 
nati ct al. . 

6107, 5108. W. M. Ampt v. The City of Cin- 
cinnati et al. Error to the circuit court of 
Hamilton county. 

BURKKT, J. 

1. Under section 6 of article 8 of the consti- 
tution, a dt;^ is prohibited from raising money 
for, or lofining its credit, to or in aid of, any 
company, corporation, or association ; and 
thereby a city is prohibited from owning part 
of a property which is owned in part- by 
another, so that the parts owned by both, 
when taken together, constituting but one 
property. 

2. A city must be the sole proprieter of 
property in which it invests its public funds, 
and it cannot unite its property with the prop- 
erty of individuals or corporations, so that 
when united, both together form one property. 

3. Section 8 of the act of April 24, 1896, en- 
titled '*An act to provide for water works pur- 
poses in cities of the first grade of the first 
class," 92 O. L. 606, is unconstitutional, being 
in conflict with section six of article eight of 
the constitution. The remainder of/the act, 
not depending upon said !section 8, is a valid 
statute. 

4. The act of April 24, 1893, entitled, "An 
act to prescribe the purposes for which water 
rents may be assessed and collected in cities 
of the first grad< of the first class," 92 O. L., 
605, is a valid statute. 

Judgment in Water Works cases modified 
and in. Water Rent case aflSrmed. 

4442. The Pittsburgh. Cincinnati, Chicago 
& St Louis Railway Company v. Harry D. 
Sheppard. Error to the circuit court of 
Franklin county. 

WlU,IAMS, C. J. 

1. It is the settled law of this state that a 
common carrier cannot, by special agreement, 
relieve himself from , responsibility for his 
own. negligence, nor limit his liability for 
losses resulting therefrom. 

2. A contract made in one state or coun- 
try to be performed in another, is governed by 
the laws of the latter, which determine its 
validity, obligation and effect. 

3. Where a railroad company receives live 
stock in another state, under a contract there 
made, to transport it to a designated place in 



this state, and while the stock is being carried 
in this state it is injured by the company's 
negligence, the rights of the parties, in an ac- 
tion for damages lor the loss, are governed by 
laws of this state, and not by those of the 
state where the contract was made. 

4. Tn an action to recover the value of a 
trotting horse, evidence of his pedigree, and 
that some of his blood relations have n record 
for speed, is competent as affecting his value. 

5. When such record is published by au- 
thority of a recognized trotting association 
and the publication is accepted and acted upon 
by those interested in and conversant with 
such matters as authentic and official, it is nbt 
error to admit evidence of the speed as shown 
by that record ; but the testimony of a witness 
to information he claims to have obtained 
from the record is incompetent 

6. One who for ten years has made car 
building his business, and g^iven special atten- 
tion to car wheels, and their construction, is 
competent to g^ve an opinion of the value of 
the hammer test as a means of discovering de- 
fects in car wheels. 

Judgment reversed. 

5303. The SUte of Ohio v. Joseph C, 
Hutchinson. Bill of exceptions taken by the 
prosecuting attorney to the ruling of the court* 
of common pleas of Franklin county. 

Wiu:,iAMS, C. J. 

1. The lUnited States Pharmacopcsia is 
adopted by the statute providing against the ' 
adulteration lof food and drug[s, (81 O. L.,:67 
and 87 O. L. 248) as an authoritative compila- 
tion comprising accepted and known articles 
of drugs, with a description of their character- 
istics and qualities, ana an approved standard 
of their strength and purity. . 

2. Whiskey is recognized by that name in 
the Pharmacopcsia, where its proper standard 
of purity and strength is laid down, and is a 
drug within the meaning of the pure food and 
drug statute. 

3. While that statute is mainly designed for 
the better preservation and promotion of the 
public health, it is also directed against frauds 
resulting from the sale of inferior articles for 
prices which entitle the purchaser to those 
that are of the required standard. 

4. The provisions of the statute, relating to 
the sale of drugs, are not limited in their ap- 
plication, to sales by druggists and pharma- 
cists, nor to sales for medicinal or pharmaceu- 
tical use, but they extend to all persons with- 
out regard to their vocation, and make no dis- 
tinction on account of the use intended to be 
made of the article. 

5. The sale of whiskey which is adulterated 
within the meaning of the statute, is an offense 
against its provisions, though it be sold as a 
beverage or commercial commodity, and by 
one who is neither a druggist nor pharmacist. 

Exceptions sustained. 

Genaral Docket. 

Friday, Feb. 5, 1897. 
2699. The National Life Ins. Co. v. Blanche 
S. Brobst Error to the circuit court of Huron 
county. Judgment affirmed. 
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4050. Albert Shaw v. The Prudential Ins. ' 2850. The Board of Coniniissionera of W^an- 
Co. of America. Error tu the circuit court of ; dot count}* v. The State of Ohio ex rel. Pietro 
Montgomery county. The judgment rendered , Cuneo. Motion by plaintiff for stay of execu- 
by the circuit court afler reversing that of the > tion in cause No. 5437, on the general docket 
court of common pleas is reversed, and the ! Motion passed for showing of grounds on sup- 
cause remanded to the common pleas court ' port of same. 
for a new trial. 2860. The Boanl of Trustees of the Ohio 

4058. Joseph W. Moffatt et al. v. The Fishini state Uni%-ersity v. Henry P. Folsom et al. 

hosLU & Building Co. et al. Error to the cir- . Motion by defendants for extension of time to 

cuit court of Hamilton county. Judgment ; fije briefs in cause No. 4«50, on the general 

affirmed. i docket Motion allowed. 

4060." The Farmers* National Bank et al. v. ! .yr^, •p. ^ cfa** «f ni,i« -^ ,^i nh.^i^. t? 
, f^ I T ^i.».«« -.♦ «i v^^^^ ♦rv 4kA ^;..^..;«^ /«^.«..f ^ool. The State of Ohio ex rel. Charles E. 

^i^^^nL^ t„hL^^^^^ « ^^ P«y«'» V, Frederick Bader et al. 

of Scioto county. Judgment affirmed. I Motion by ciefendants to advance cause No. 

4106. George L. Artz et al. v. Stephen C. . 5377^ on the general docket. Motion allowed. 

Phillips. Error to the circuit court of Ross ^, ,, , . ^, ^, . •. . 

county. Judgment affirmed. 28«i2. Lewis Chesrown v. Elmira Moms et al. 

4113. John L. Persinger et al. v. 
ler et ai. Error to the circuit court < 
county. Judgment affirmed. Xprirs. iSl 

4125. German Ins, Co. v. Henry D. Merick. »o.o t ._ ,» • j. ^ * 

Error to the circuit court of Athens county. *^^3. John Hagerty, Auditor, and Leo 
Judgment affirmed. jSchott Treas. v. Mary A. Bntt Motion by 

4141. Peter Bissman V.Wallace McCormick. ^ilii"'!! ^?«V^^^^ "t""^^^ 

i»«.^. ♦** 4.V-. ^:.»«...;* ««^««.* ^r i>;<*t.i.««^ /«/^«i.««« cause No. 4ooo, on the general aocket. Motion 
^d^^nfaffirmS! Richland county. , ^j,^^^^^ ^„^ ^^^^^^^ f^^ ^^^ argument noted. 

4150. David D. Millfer v. Samuel Preiling et - p 

al. Error to the circuit court of Wayne "'^ ^'**- 

county. J^V^Kmcnt affirmed. ^^^ ^^^ ^,^^ .„ ^^^ Supreme Court since 

4442L The Pittsburgh, Cincinnati, Chicago & February 3 1897 • 
St Louis R*y Co. V. Harry S. Sheppard. Error i ,^,^\' '^ ^ .. 

to the circuit court of Franklin county. Judg- I ^ 0440: August Schmitt ct al., v. Vincent 
ment reversed - Schniitt et al. Error to the circuit court of 

6083. William H. Gaylord et al. v. R. S. , ^.^J^^// ^^""^^^^^^ 
Hubbard, Treas. Krror to the circuit court of' Pl!Tr^;fJJ^f;t^ ' ^ ^ 

Cuvafaogti countv. Judgment reversed and i "'^ '^^^ ^^^^°^"^- 

jud nncnt for plaintiff in error. 5441. The Toledo & Ohio Central Ry. Co. v 

John Woodruff. Error to the circuit court of 
^ ^, ^ , ^ ' Hardin county. George E. Crane for plaintiff. 

Motion Docket. james Watt for defendant 

2858. David Davis v. The Pittsburgh & ^42. William A. Geiger, ExV v. Albcrtha 
Wheeling Coal Co. Motion by plaintiff to dis- i Bratten. Error to the circuit court of Williams 
pense with printing record in cause No. 5832, 1 county Potter & Emery for plaintiff. John 
on the general docket Motion aUowed. j M. KilliU for defendant 

2854. Jane Steele et al. v. Samuel Swartz et : 5443. John T. McGinniss v. The Supreme 
al. Motion by plaintiff to retax costs in cause | Council Catholic Benevolent Legion. Error to 
No. 3847, on the general docket. Motion al- the circuit court of Cuyahoga county. James 
lowed. : Fitch for plaintiff. Booth, Keating & Peters 

2865. The C. H. & D. R. R. Co. v. Albert ; and Meyer & Mooney for defendant 
Barnes, Admr. Motion by defendant to ad- 5444. The Press-Post Publishing Co. v. 
vance cause No. 4969, on the general docket ; Emmet Brenneman. 'Error to the circuit 
Motion allowed. Briefs of plaintiff to be filed 1 court of Franklin cotinty. George D. Jones 
by May 1, 1897, and those of defendant, 60 days for plaintiff 
thereafter. T • ' 

28M. Clement Ohler et al, v. R.B. Gordon. , ,• •^'•'^ J^.^ff^e^:.!?""^! 'I t %^"1""J; 



26000. \jiemeni unier ei ai. v. «.. jj. i^oraon, 1 ,• ,_ ^ \i7JiHo*«« ^* «1 w-^**^ *-* %»,-* ^;^«u 

Jr., Auditor, etal. Motion by defendants to J^^^^JViliata^^^ Error to the circuit 

idiance cause No. 4719, on the general docket ^?H^hS« V^ w ^l^?^^ /Kr^W.^'^-^?? 

Motion allowed. Brief^ to be filed within rule. Pl*^"**'^*- J. W. Craine fbr defendanU. 

2857. George Connor et al. v. R. B. Gordon. ^**^- Grant Ganett v. The Standard Life & 

Jr., Auditor, et al. Motion by defendants to ad- Accident Ins. Co. Error to the circuit court of 

vance cause No. 4718, on the general docket Marion county: Scofield. Durfee & Scofield 

Motion allowed. Briefs to be filed within ^or plaintiff. J. F. McNeal & Sons for defen- 

rules. '^aiit. 

2828. Josephine H. McKee v. Israel F. Raud- 5447. Joseph T. Robinson v. Virginia E. 
abaugh. Motion by defendant to dismiss cause Boyd et al. Error to the circuit court of Sen- 
No. •&31, on the general docket. Motion over- eca county. McCauley & Weller for plaintiff, 
ruled. Lutes & Lutes and J. R. Wilson for defendants. 
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Hon D. D. Hare, ex member of con- 
gress and well known throughout Ohio 
as a great lawyer, died at his home in 
Upper Sandusky, Wednesday of last 
week. 



Ohio peclslons. 

The publishers of the Lboal Niwb publish annually 
three Tohimes, whioh oofltaln the reported decisions 
of the courts of record of the state, under the title of 
Ohio DeoislODS. AdTanoe sheets of these volumes for 
temporary use of subscribers are issued each week as 
supplements to the Lboal News, without additional 
charge to subscribers to the volumes. 

Bound Volumes 

of Ohio Decisions subsequent to volume 8, delivered 
express paid, to subscribers. 12.50 per volume. 

Supreme Court Reports. 



A rural judge was charging the jury 
in a burglary case recently, and deliv- 
ered the following instructions : *'The 
crime of burglary is divided into two 
degrees — burglary in the first degree 
and burglary in the second degree. All 
burglaries not of the first degree are of 
the second degree, and vtc^ versa, and 
having said so much, I leave the. case in 
your hands." The lucidity of thecharge 
would easily penetrate the densest in- 
tellect. 



The publishers of the Lboal Nbwb now have the ' 
oontraot for publishing the Supreme Court Reports of j 
the state, and are enabled to attach advance sheets > 
of these volumes to the Lboal News, as a second I 
supplement, without charge. These sheets are only 
for temporary use and do not include indexes. 

New Subscriptions. 

New subscrlptioBS can begin at any time, and back 
numbers of the part devoted to the Lboal News to 
the beginning of the subscription year will be supplied 
if desired ; but no advance sheets of the Ohio Decis- 
ions will be supplied back of the eonunencement of 
the current vonime. 

VoL 1 of Ohio Decisions, Circuit Courts, began No- 
vember 28, 1866. 

Vol. 1 of Ohio Decisions, Lower Courts, began No- 
vember 28. I8B6. 

Bound Volumes. 

Bound copies of VoL 1. Vol. 2 and Vol. 8 of the Ohio 
Decisions can be had at 82.B0 per volume, if bound in 
full sheep, or 82.25 per volume in half sheep. 

Bound volumes of Vol. 1. Ohio Legal News (Toledo 
Legal News) will be furnished at 82.00 per volume. 

Bound copies of Vols. 1, 2 or 3 of Ohio Decisions, or 
of the Legal News win be sent in exchange for the i 
advance sheets, at 81.00 per volume in full sheep or 7$ • 
cents in half sheep. 



The supreme court this week handed 
down a decision afiirming the lower 
court in the case of Thomas M, Stacey 
V. The State of Ohio. The case has been 
stubbornly contested and fought through 
the courts by able counsel on both sides. 
Stacey, it appears, was a special police- 
man in the employ pf the Pennsylvania 
railroad company, and lived in Alliance. 
While endeavoring to arrest a number 
of men who were riding on a freight 
train, one of them escaped and ran across 
a field. Stacey shot and inflicted a 
wound from which the man shortly after 
died. Stacey was arrested and found 
guilty of manslaughter, which decision 
has nowbeen affirmed by the supremle 
court. 



Entered at the Postofflce, Norwalk, Ohio, as second 
class matter. 



A CORRECTION 



THE FOREMOST OHIO LAW PAPER. 

The gnyujth of this paper during 
tS9B has been bo marked that we con- 
fldenUy <M9ert that it now h<M agreater 
circulation than any other Ohio law 
paper. It aUo contains so much n^ore 
legal matter that we are Justi/U.'d in 
claiming U to he the leading paper in 
its doss. 



In our biographical sketch of Hon. 
David J. Nye of Elyria, which appeared 
in our issue of the Legal News for 
February 6, there occurred a few typo- 
graphical errors which we wish to rectify. 
The name of the judge should have ap- 
peared as David J. Nye, instead of David 
T. Nye. His graduation at Oberlin ap- 
pears as of class of 1870, when it should 
have been the class of 1871, and his 
election as prosecuting attorney of Lorain 
county is given as 1861, when it should 
have been 1881. 
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Garfield's election to the United 
States senate left a vacancy in the 
19th Congressional District, and Mr. 
Rowland was a prominent candidate for 
that position. In the convention 87 
votes were necessary to nominate. On 
the ninth ballot Mr. Rowland received 
91 votes. There were two more votes 
cast than there were delegates and the 
chairman declared the ballot illegal. 
A motion to adjourn was carried and a 
deal was made which threw the nomi- 
nation in another direction. 

In the fall of '90 Mr. Holland was 
elected to the common pleas bench for 
the subdivision composed of Ashtabula, 
Lake and Geauga counties, was renomina- 
ted by acclamation last fall and re-elected 
by an unusually large majority. 



HON. W. p. ROWLAND. JEFFERSON, OHIO. 
Common Pleas Judge. 

W. P. Rowland was born and has al- 
ways lived in Ashtabula county. Re 
comes from New England stock, his 
parents being among the earliest pio- 
neers to settle in that portion of the 
Western Reserve. 

Ris early boyhood was spent amid all 
the hardships of pioneer life and his ed- 
ucation was obtained in the common 
schools and at Kingsville Academy. 

Mr. Rowland was admitted to the bar 
in *61 and practiced law at Jefferson, O., 
until *67 when he was elected prosecut- 
ing attorney, was renominated by ac- 
clamation in *69. In 71 he was elect- 
ed representative was renominated by 
acclamation and re-elected in 73 and 75. 
In 77 he was nominated and elected to 
the state senate. 

One of the duties of the sixty-second 
General Assembly was the election of a 
United States Senator. Mr. Rowland 
was a strong competitor in a field com- 
posed of such men as Alphonso Taft, 
Samuel Shellabarger, Wm. Lawrence, 
and Stanley Mathews and on the ' first 
ballot was a leading candidate. The 
prize was finally won by the Ron. Stan- 
ley Mathews, Mr Rowland being a close 
second. 




HON. OREN BRITT BROWN, DAYTON. O. 
Common Pleas Judge. 

Oren Britt Brown was born at Jeddo, 
Orleans county. New York, June 27. 
1853. Ris parents were Col. E. F. 
Brown and Elizabeth Britt Brown, both 
natives of New York. Col. Brown 
entered the United States service as 
commander of the Twenty-eighth New 
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York Regiment in 1861, and lost his left 
arm at the battle of Cedar Mountain. 
On the completion of the National Mili 
tary Home at Dayton, he was in 1868 
made governor, retaining the position 
until 1880, when he was made inspector 
general of the entire system of national 
military homes. Judge Brown's early 
education was obtained in the public 
schools of Medina, New York, which he 
attended until he came to Dayton with 
his father's family in 1869. For two 
years thereafter he attended the Dayton 
High School, when he entered Denison 
University at Granville, Ohio, continu- 
ing his studies there for three years. In 
January, 1874, he entered the sopho- 
more class at Princeton College, from 
which institution he graduated in 1876. 
He began his legal studies in the same 
year in the office of Gunckel & Rowe, 
prominent practitioners at the Dayton 
bar. He was admitted to the bar in 
1878, and began practice at once. H^ 
was nominated for prosecuting attorney 
in 1879, and defeated by a small major- 
ity. In 1881 he was the nominee of the 
Republican party for clerk of the courts 
of Montgomery county, and was elected. 
He served in this position for three 
years, declining another nomination in 
order to resume his law practice. He 
formed a copartnership with Oscar M. 
Gottschall, under the firm name of Gott- 
schall & Brown, a relation that remained 
in eCFect until he went on the common 
pleas bench in July, 1896. He repre- 
sented the third congressional district 
as a delegate in the National Repub- 
lican Convention at Chicago in 1888. 
During several campaigns he served as 
chairman of the County Central Com- 
mittee, and has represented the party 
frequently in state conventions. He was 
chairman of the Montgomery county 
delegation in the convention held at 
Zanesville in 1895, which nominated 
Bushnell for governor, Foraker for 
United States senator, and McKinley 
for president. He was for many years 
president of the board of elections of 
the city of Dayton, and until he went 
upon the bench. In June, 1896, upon 
the unanimous recommendation of the 
Dayton bar, Judge Brown was appointed 
by Governor Bushnell to the judgeship 
of the common pleas court, third sub- 



division of the second judicial district, 
made vacant by the death of Judge Elli- 
ott. At the November election of the 
same year he was chosen judge for the 
full term uf five years. 

Judge Brown was married June 12th, 
1883, to Miss Jeannette Gebhart,' daugh- 
ter of Simon Gebhart, an old and promi- 
nent resident of Dayton. 




HON. F. DOUTHITT, NEW PHILADELPHIA, 

OHIO. 

Common Pleas Judge. 

Hon. Fletcher Douthitt was born in 
Morrow county. Ohio, February 22, 1840, 
and reared upon a farm. He attended 
college at the Ohio Wesleyan University. 
Delaware, Ohio, and the Iberia College 
located at Iberia, Morrow county, Ohio. 
He graduated at the Ohio State and Un- 
ion Law College, Cleveland Ohio, June 
23, 1864, and began the practice of law 
at Mt. Gilead, Morrow county, and con- 
tinued there till April, 1873, when he lo- 
cated in Tuscarawas county and there 
engaged in the general practice of the 
law. 

In 1891 he was elected judge of the 
3rd subdivision of the 8th judicial dis- 
trict of Ohio, composed of Tuscarawas, 
Jefferson and Harrison counties, and 
was re-elected to the same office at the 
November election, 1896, with t«rm be- 
gining April 17th 1897. 
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He served in the Union army from 
May 20th, 1862, till captured at Harper's 
I^erry, Virginia, in September of that 
year, at the surrender of the command 
of Gen. D. A. Miles, at that place. The 
capture included nearly 12,000 prison- 
ers, over seventy pieces of artillery and 
perhaps fifteen thousand muskets and 
other small arms, but was paroled on 
the battle field and returned home in 
October of that year. 

He has also held several small oflBces, 
such as mayor of Mt. Gilead, member of 
council and member of the board of edu- 
cation at New Philadelphia. 




HON. HOWARD FERRIS, CINCINNATI, O. 
Probate Judge. 

Howard Ferris was born in Linwood, 
Hamilton county, Ohio, on August 2d, 
1853. His parents being descended from 
the early settlers of Hamilton county. 
He attended public schools, and gradu- 
ated later at Denison University, Gran- 
ville, Ohio, in 1876. 

For two years was principal of the 
Norwood schools. 

Gradu.ited at Cincinnati Law School 
in 1879, and at once entered into part- 



nership with the Ute Judge Cowan; one 
of his legal tutors, and later formed a 
partnership with Judge James B. Swing, 
which continued for two years, and was 
terminated by his election to the Probate 
Judgeship of Hamilton county in the 
fall of 1890. He has been twice re- 
elected. Judge Ferris is president of the 
Ohio State Probate Judges* Association, 
having been honored with said office five 
consecutive times. He has always been 
identified with educational interests 
throughout the county and state, and at 
present is *a trustee of Denison Univer- 
sity. 

Judge Ferris has always taken a lively 
interest in politics. Having been chair- 
man of the Republican Committee of 
Hamilton county, and delegate to the 
Republican National Convention that 
nominated Benjamin Harrison for the 
presidency in 1888. 

Judge Ferris was married in 1884 to 
Miss Fannie McArthur, a Cincinnati 
lady, and, with their two children, they 
reside on Walnut Hills. 




HON. DAVID DAVIS, CINCINNATI, O. 
Common Pleas Judge. 

David Davis was born in Gallia coun- 
ty, Ohio, and is 45 years old. Attended 
the Gallia Academy for three years, and 
National Normal School, l^ebanon, O., 
one year. Commenced reading law 
March 13, 1875, under the instruction of 
Judge James Tripp, Jackson, O., and 
was admitted to the bar in September, 
1876. Commenced practicing at Jack- 
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son. O., spring of 1877 and made pro- 
gress rapidly, confining himself -to civil 
practice. August, 1885, removed to 
Cincinnati, O.. and again met with suc- 
cess in his profession. Republican in 
politics. Has been maj'or of Norwood, 
a pretty and thriving suburb of Cincin- 
nati. Was elected common pleas judge 
at last election, having nearly 19,000 
majority. Resides at Norwood, O. 



During the last days of our general 
assembly, the legislature passed a special 
act for Sandusky county, providing that 
all oil taxes collected should go to the 
various oil producing townships for road 
inprovements. The attorney general 
recently gave as his opinion that the law 
would not hold, and the auditor was accord- 
ingly directed to distribute the taxes 
collected from oils, amounting to about 
$10,000, in the county funds pro rata. 
There are about seven townships affected, 
and the trustees of these townships have 
decided to test the law through all the 
courts. The test case will be of great 
interest • to all oil producing counties in 
the state, as affectmg subsequent legis- 
lation on this line. 



It is now no uncommom thing for 
women to be admitted to the bar of thp 
courts, both state and federal. Older 
members of the bar remember how hard 
it was at first to open the doors of ouf 
courts for admission of women, but few 
women have attained the honor of gain- 
ing admission to practice before the 
United States supreme court. But ou 
Monday of last week that tribunal adf- 
mitted two women to practice before it. 
One was Mrs. Alice Minick, who is ^ 
graduate of the University of Nebraskf^ 
law school, and who was admitted to thje 
bar several years ago and has practiced 
in the courts of that state for some time. 
The other woman was Miss Caroline H. 
Pier, who attended the law school of the 
University of Wisconsin, and graduated 
with her sister Harriett in 1891, and aftef 
her graduation she went into an office, 
with the intention of perfecting herselj 
in her chosen profession, taking up th^ 
branch of admiralty law, locating at Mil- 
waukee. She was admitted to the Wis: 
j consin bar several years ago. but pursued 
I her studies with the view of making her: 
I selb an able lawyer. 

We welcome both these women to the 
bar of the highest tribunal in the nation^ 
and wish them success. 



Judge Evans of the Franklin common 
pleas court on Monday of this week laid 
down a new rule which marks a great 
advance in the interpretation of the laws 
relative to mortgages. Not only is the 
decision of great import to the parties 
who loan money on mortgages upon real 
estate, but also to those who have secured 
immunity from taxation. In brief the 
judge holds that the assignment of a 
mortgage must be made a matter of 
record in the county recorder's office, 
and that if the assignee of the mortgage 
fails to have the same recorded he makes 
the party to whom the mortgage wa$ 
originally payable, his agent, and his 
claim holds no priority over innocent 
persons. The decision is based princi- 
pally upon the laws of 1388, page 284 
(85 O. L. 284) and the case of Holmes v. 
Gardner decided in 50 O. S. 167. ' 



EVASION OF TAXATION. 

During the trial of the case of the Taber- 
nacle Baptist Church against John D. 
Rockefeller, in New York City, recently, 
the following unctuous tidbit of evidence 
was dropped by the defendant while on 
the witness stand : 

**Who was the real owner of the lease 
obtained from St. Mark's Church?'* 

"I was," he answered. 

*'But it was held in the name of the 
church ; why was that?" 

"The reason for that," replied Mr. 
Rockefeller, "was to escape taxation, if 
I had held the lease in my own name 
the property would have been taxed. If 
the church had held it, it was exempt 
from taxation." 

He who evades the law is equally 
culpable with him who violates the law, 
and such evasions as that of which the 
defendant makes full confession are 
tainted with the turpitude that attaches 
to falsely swearing to a taxable prop- 
erty list. 
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ENTRY IN BANKBOOK. 

The supreme court of Georgia has 
lately decided a very interesting question 
holding that while an entry in a bank 
book or pass book, purporting to show 
that the owner of the book has credit in 
a bank for a specified balance is not con- 
clusive or binding upon the bank« yet, 
when a banker issued and delivered such 
a book containining an entry of this kind 
which was ob initio false, and when, after 
this was done a third person who had seen 
the book, applied to the banker for in- 
formation as to the genuiness and accur- 
acy of the apparent credit, at the same 
time disclosing his reasons for making 
the inquiry, and the -banker, while ex- 
pressly declining to give in terms the 
information thus sought, did by conceal- 
ing the truth, or by other means induce 
the inquirer to believe the entry in the 
bpok was true and correct, and in conse- 
quence of that belief to make with the 
owner of the book a contract by which 
the inquirer though exercising due care 
in the premises, was defrauded and suf- 
fered a loss, the banker was, within proper 
limits, liable in damages to the former on 
account of that loss, if, under the special 
circumstances of the case, he was under 
an obligation to communicate to the in- 
quirer the exact truth of the matter; 
James v. Crosthwaite, 25 S. E. Rep. 754. 



Judge Smith of the Hamilton circuit 
court rendered an important opinion re- 
garding the right of a treasurer of a 
corporation, who is also a director, to 
recover for services rendered as treas- 
urer. The case was that oi James Dalton 
V. The Brtish Electric Light Co. /\n "which 
the plaintiflF sought to recover $900 as 
salary for four and one half months' 
services as treasurer of the defendant 
company. It appeared that plaintiff was 
qualified as a director by the placing in 
his name of one share of stock, upon 
the back of which he executed a transfer 
in blank, and returned it to the president 
of the company, and he was thereupon 
elected secretary and treasurer. . No 
salary for his services was fixed, and the 
superior court of Cincinnati instructed 
the jury to find for the company. This 
brought before the reviewing court the 
question whether the fact of plaintiff^s 



election as treasurer at the time of and dur- 
ing his term of oflBce as a member of the 
board of directors absolves the company 
from liability to pay him a reasonable 
amount as salary for his seryices as 
treasurer. To this question Judge 
Smith in rendering his opinion says : 
'*In the conflict of adjudication, we are 
of the opinion that the fact that Mr. 
Dalton was a director of this corporation 
when he w^s elected as treasurer thereof 
and while he served as such, ajnd that he 
had no exjjress contract with the com- 
pany at the time of his election, that he 
was to be paid for his services, would not 
preclude him from recovering the fair 
and reasonable value of his services, if 
they were valuable, and were rendered 
under such circumstance^s as showed 
that it was the intention of both parties 
that he was to be compensated therefor. 
And as there was evidence tending to 
show this, the action of the trial court 
in directing a verdict for the defendant 
was erroneous, and for this reason the 
judgment will be reversed.'* 



LIEN ON 6RAVEST0NSS. 

In the grand old empire state there ex- 
ists a law of an unprecedented nature, 
both in that state or any other state in 
the Union. The law to which this ref- 
erence is made is chapter 543 on the laws 
of New York, which law was enacted in 
1888, and which gives a lien for the un- 
paid purchase price of gravestones and 
monuments, giving the lienholder the 
power to remove them after they have 
been put in place. No doubt the knicker- 
bockers of the next century, when some 
antiquarian resurrects this legal sacrilege, 
will respond with unction to Hawthorne's 
dubious toast to the Puritans : "Here's to 
pur ancestors, thank God for them, and 
doubly thank Him that each century re- 
moves us farther from them." 

But for nine long years has this law 
been upon the statute books of that grand 
state, and it seems no resistance has been 
made as to its enforcement, in fact it has 
been a dead letter law until the institu- 
tion of a suit entitled Brooks v. Tayntor, 
just recently decided by the supreme 
court of that state. The law was held 
unconstitutional as authorizing the taking 
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of property without due process of law. 
The learned counsel for the grave 
wrecker sought to decry that spirit of 
humanity which iu all ages and condi 
tions has ever regarded a grave as conse- 
crated ground. The learned justice in 
delivering the opinion of the court, ten- 
derly and pertinently observed : 

"The act in question is almost without 
precedent in the legislative history of the 
state. It confers upon the lienors the 
right to go upon the plaintiflF's burying 
plot and dig up and remove the monu- 
ment and sell it at public auction without 
the consent of the owner and without in- 
stituting legal proceedings of any kind. 
In removing the monument they may 
desecrate the graves and disturb the re- 
mains of plainlifTs deceased wife and 
daughter, and the statute in question af- 
fords him no protection. The learned 
counsel for the defend^ants contended 
upon the argument that desecrating the 
graves is merely a sentiment, and that 
the act permitting it to be done is not 
against public policy. Conceding that 
it is a mere matter of sentiment, it is one, 
however, that has received the sanction 
and approval of mankind of all ages. 
Every civilized country regards the rest- 
ing place of the dead as hallowed ground, 
and not subject to liens and to be sold 
upon execution like ordinary property. 
Courts of equity have always been ready 
to restrain those who threaten to dese- 
crate the graves of the dead, and to pro- 
tect the sentiment of natural affection 
which the surviving kindred and friends 
entertain for their departed relatives. It 
is a sentiment that the legislature of this 
state recognized years ago by passing 
appropriate laws to preserve and protect 
the resting-places of the dead." 



COUNTY CL£RKS. 

In a decision rendered recently by the 
United States circuit court of appeals an 
interesting question was decided regard- 
ing the liability of county clerks in this 
state upon their official bonds for failure 
to Issue a summon upon a precipe. 

The case arose in the following way : 
One Grubbs procured a judgment in the 
common pleas court of Guernsey county 
against the B. & O. R. R. Co. for a sum 
which with interest at the time of pay- 



ment amounted to about $2,231.04. 
The company filed a petition in error in 
the circuit court of that county, to which 
was attached a certified copy of the 
docket and journal entries in said cause 
in the common pleas and t(ie original 
papers as required by law. These papers 
were delivered to the clerk of the com- 
mon pleas court an ex officio clerk of the 
circuit court of that county. With the 
papers was filed a precipe in due and 
proper form, directing the said clerk to 
issue a summons in errot to the sheriff 
of Guernsey county, returnable ar>^brd- 
ing to law, directing him to summon the 
said Grubbs, the defendant in error 
named in the petition in error, and to 
notify him of the pendency of the suit, 
but this duty was disregarded by the 
clerk, and no summons in error were is- 
sued, and at the end of six months after 
rendition of the judgment below, the 
cause was dismissed by the circuit court 
for failure to obtain jurisdiction, and the 
Company was obliged to pay the amount 
of the judgment below, with interest. 

Afterwards the railroad company 
brought suit in the United States circuit 
court at Columbus, against the county 
clerk, upon his official bond, for recovery 
of damages in the amount of the judg- 
ment and interest, on the ground of the 
clerk's neglect and default. Judge Sev- 
erns heard the case and gave judgment 
for the clerk. To this, error was prose- 
cuted to the United States circuit court 
of appeals, and in a decision filed by 
that court last week. Judges Taft and 
Lurton held that the clerk was negligent 
and was therefore responsible under his 
official bond, and that the measure of 
damages is not a nominal sum, but the 
full amount of the loss sustained. Judge 
Hammonds dissented as to the finding 
of negligence but not as to the measure 
of damages. 

The clerk set up as one of the de- 
fenses that there was no precipe filed, 
but it was among the papers. He 
simply did not find it, and probably did 
not even look for it. Another defense was 
that it was the duty of the attorney of 
the road to supervise the issuing of sum- 
mons, and that if the clerk was negli- 
gent, counsel was also negligent. But 
as expressed in the opinion of the major- 
ity of the court, which was by Judge 
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Taft, it was held that the failure of the 
railroad company to stand over the clerk 
and see that he did his duty, was not 
negligence on its part, contributing to 
the subsequent loss ; and that it does not 
lie in the mouth of the clerk to say "Yes, 
I was negligent ; but you ought to have 
anticipated that I . would be negligent 
and to have watched me in my work and 
spurred me to my duty." On the con- 
trary under the Ohio law, which is diCFer- 
ent from that of most states, "it is the 
clerk's duty" to issue the process to the 
sheriff, it is the sheriff's duty to serve it, 
and return it to the clerk; it is the 
clerk's duty to receive the return, and to 
record it. The whole machinery is put 
in motion by the precipe of the moving 
party to the action, but after that the 
law provides no place for the interven- 
tion of the party. W^e think this elab- 
orate and detailed provision for the ma- 
chinery of service and return was for the 
very purx>ose of relieving the private 
party who should properly set it in mo- 
tion from apy responsibility as to its due 
operation, and that thereafter he has the 
right to rely on the public oflScers per- 
forming Ills duty secured as it is by his 
oath and official bond. 



SUPREME COURT OF OHIO. 

Official Record of Proceedings. 

General Docket. 

Tuesday, February 16, 1897. 

3900. Anna Marx v. Jacob Loo. Error to 
the circuit court of Wood county. Judgment 
reversed for reasons stated in Journal entry. 

4470. Mary Bush v. Harvey Snyder ct al. 
Error to the circuit court of Wayne county. 
Judgment affirmed. 

4769. I. J. Miller et al. v. William Henry 
Elder et al. Error to the circuit court of 
Hamilton county. Judgment affirmed. 

5901. Thomas M.SUcey v. The State of Ohio. 
Error to the circuit court of Stark county. 
Judgment affirmed. 

New Gates. 

New cases filed in the supreme court since 
February 10, 1897. 

6448. The State of Ohio v. J. Bohn. Error 
to the circuit court of Cuyahoga county. Theo. 



L. Strim pie and Clark & Thompson, for plain- 
tiflF. Goulder & Holding, for defendant 

5449. , Enoch Rank et al., partners, v. Joseph 
B. Akriovitch et al. Error to the circuit court 
of Jefferson county. John M. Cook, for plain- 
tiffs. John M. Cook and P. P. Lewis, for de- 
fendants. 

6450. Joseph R. Megrew et al. v. William 
Lennox. Error to the circuit court of Pike 
county. W. B. Richie and W. H. I^ete, for 
plainiiffs. P. E. Dougherty, for defendant. 

5451. JohhH. Doyle v. Charles West Er- 
ror to the circuit court of Lucas county. Doyle 
& Lewis, for plaintiff. Waite & Snider, for 
defendant. 

5452. Charles S. Ashley v. The City of To- 
ledo. Error to the circuit court of Lucas 
county. Clayton W. Everett, for plaintiff" 

5453. The State of Ohio ex rel., under- 
writers of American Lloyds, v. William S. 
Mathews, Supt. of Ins. Mandamns. J. K 
Richards, for plaintiff. 

5464. George W. Collett,^ Treas., v. The 
Springfield Savings Society, etc Error to the 
circuit court of Clark county. Chase Stewart, 
W. A. Scott and N, E. Warwick, for plaintiff. 

5455. Martha E. Cole v. Anna A. Gierhart 
Error to the circuit court of Scioto county. 
T. C. Anderson, for plaintiff. N. W. Evans 
and D. Livingston, for defendant 

5456. James Richardson et al. v. Anna A, 
Gierhart Error to the circuit court of Scioto 
county. T. C. Anderson and W. B. Richardson, 
for plaintiff. N. W. Evans and D. Livingston, 
for defendant 

5457. The SUte of Ohio ex rel. W. A. Bab- 
cock V. The Board of Commissioners of Cuya- 
hoga county. Error to the circuit court of 
Cuyahoga county. William A. Babcock, for 
plaintiff. P. H. Kaiser, for defendant. 

6458. Robert Colvin v. The Mt Hope College. 
Error to the circuit court of Columbiana 
county. J. M. Dickinson, for plaintiff. Potts 
& Moore and L. L. Farr, for defendant 

5459. The Guernsey National Bank of 
Cambridge v. The Ohio Live Stock Co. Error 
to the circuit court of Guernsey county. 
Robert T. Scott, for plaintiff. Campbell & 
Rosemond, for defendant 
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THE FOSXHOST OHIO LAW PAPER. 

The growth of this paper during 
t896 has 6een so marked thai we eon- 
fldeniiy €Msert that it now has a greater 
cireui€Uion than any other Ohio Itiw 
paper. It also contains so much more 
iegai tnafter that we are Justiflt^d in 
eiainting it to be the tedding paper in 
its oiassm 



Rolip W. Sadler, of Akron, regarded 
as the brightest lawyer at the Summit 
county bar, died Monday of this w^ek 
as the result of an iiijury received in a 
runaway Friday of last week, from 
which time he never regained conscious- 
ness. Death resulted from a fracture at 
the base of the skull. Mr. Sadler was 
born at Centerville Michigan, -July 7, 
1856. He gradt^ted from Mount Union 
College in 1874, and was admitted to the 
bar in 1878. He was married in 1880 
to Mrs. Carrie M. Comstock, of Bed- 
ford, and leaves a widoW and two 
children. 



The first division of the supreme 
court of Missouri ^as rendered a deci- 
sion, the effect of which is to open to 
women nearly all the elective county 
and state offices in the state of Missouri. 
The case arose out of the election of a 
woman to the office of clerk of a county 
court, but the incumbent refused to sur- 
render the office, on the ground that 
women were ineligible. The court held 
that a woman is eligible to hold any 
elective office in the state which is not 
specifically barred against her by 
statute. 



A decision rendered by Judge Ham- 
mond, of the United States court at 
Toledo. Friday, of last week, will un- 
doubtedly prove to be of great interest to 
banks and investors in bank stocks. The 
case was that of W. C. Niblack, receiver 
of the Columbia National Bank, of Chi- 
cago, against F. B. Case, for $17,000, due 
on stockholder's liability, called for by an 
order issued by comptroller of the cur- 
rency, Eckles, for enforcement of stock- 
holder's liability, to the ektent of $16 
on each share. The court decided that 
Case was liable and ga\ e judgment for 
$20,183, which includes interest. The 
important point in the decision being 
that the order of the comptroller of the 
currency, is conclusive evidence of the 
indebtedness of the stockholders. This 
settles the procedure iit making stock 
assessments in favor of national bank 
creditors in Ohio. The procedure has 
always been indefinite, but now there 
is no doubt regarding this liability. 
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6AYL0RD ▼. HUBBARD. 

In the case of Gaytord v. Hubbard, 
published last week in our advance 
sheets of supreme court decisions, the 
final decision of the supreme court was 
made to read "Judgment affirmed." 
By some error in the preparation of the 
case for publication it was given out 
'Judgment affirmed," when it should 
have been "Judgment reversed." 



DEATH OF JUDOS SCRIBNBR. 

Shortly after 4 o'clock, Tuesday after- 
noon, Judge Charles H. Scribner, of To- 
ledo, one of the most prominent citizens 
of Ohio, died at his family residence, 423 
Islington street, after a iopg illness. The 
direct cause of his death is ascribed to 
heart trouble. He has been wavering 
in the scales of life and death since last 
autumn, having been confined to his 
home since August, and from time to 
time reports would go out that Judge 
Scribner was very low and that his de- 
mise was near at hand. With wonder- 
ful vitality, with which he was possessed 
he would rally, and be able to be up and 
around the house, although not recover- 
ing sufficiently to leave his home, but 
shortly after noon Tuesday he was no- 
ticed failing rapidly, soon sinking into 
unconsciousness, from which he never 
rallied. 

Judge Scribner was born on October 
20, 1826, near Norwalk, Conn., and was 
of English descent. While still a child 
he removed with his parents to Newark, 
N. J., and it was in the common schools 
of that city that he acquired the rudi- 
ments of his education. In 1838 his 
parents repioved to the village of Ho- 
mer, in Licking county, and there in the 
district schools his education was con- 
tinued. When eighteen years of age he 
was an apprentice to the trade of saddler 
and harnessmaker, but he had marked 
out a different career for himself, and 
worked industriously to fit himself for it. 
He worked hard at his trade during the 
day. and at night worked just as hard 
studying law. His preceptor was Ed- 
ward Connelly, Esq., of Homer. 

In 1848 he was admitted to the bar in 
Mt. Vernon, Knox county, and shortly 



after having been admitted he formed a 
partnership with H-*nry B. Curtis, which 
lasted for 20 years, and in that time Jud^je 
Scribner had won a commanding place 
in the country round about for his pro- 
found legal ability and forensic eloquence. 
And during those years he found time in 
his busy life to produce a treatise on 
" The Law of Dower," which immediate- 
ly was accorded and still maintains the 
leading position as a text book on that 
subject. The first volume of this valua- 
ble work appeared in 1864, and the sec- 
ond in 1867. 

In 1867 Judge Scribner was a mem- 
ber of the state senate, and was chair- 
man of the committee that prepared the 
municipal code, and also prepared the 
present criminal code. He was also a 
member of the constitutional conven- 
tion of 1873, and while serving was 
nominated for judge of the supreme 
court on the Democratic ticket, but was, 
however, defeated. In November, 1887, 
he was elevated to the circuit bench 
judgeship, for the circuit consisting of 
the counties of Huron, Erie, Ottawa, 
Sandusky, Lucas. Wood, Fulton, Henry, 
Defiance, and Williams. When Judge 
Scribner moved to the city of Toledo, 
he formed a partnership with Hon. 
Frank Hurd, the firm name being Scrib- 
ner & Hurd. On the admission of Mr. 
Harvey Scribner to the bar in 1871, the 
firm name became Scribner, Hurd & 
Scribner, which it retnained until the 
election of Judge Scribner to the circuit 
bench. 

Judge Scribner was married October 
20, 1847. to Miss Mary E. Morehouse, of 
Newark, N. J., and at the time of his 
death leaves a wife and five children 
surviving him. 



PRIZE-FIGHTS. 

[Clark Common Pleas Court, 1897.] 

The State of Ohio v. Earl Moore 

The supreme court in Seville v. The State^ 
49 Ohio State Reports, p^ge 117, having re- 
frained from m iking any but a general defini- 
tion of the term "prize-fight," which leaves 
the question not entirely free from difficulty 
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to nisi prius courts in application to specific 
'lases, the following excerpt of a charge to a 
jury, is, by request, published: 

Charge to Jury, Delivered by Judge 
Miller. 

The term prize-fight has been defined 
to be a "pugilistic encounter or boxing 
match for prize or wager," but as the 
statutes of Ohio have prohibited this and 
other offenses ot a somewhat like charac- 
ter in the same chapter of said statutes, 
it is proper in order \o mark the distinc- 
tion between this and said other offenses, 
to give to you a more specific definition; 
and therefore, I charge you that when 
by previous agreement between persons, 
they enter into -a contest for supremacy 
by the administration of blows with the 
fist upon the bodies of each other, which 
contest by the agreement shall continue 
until one of them becomes a victor over 
the other, and when by such agreement 
there is to be given to the victor in such 
contest money or oth^r thing of value, 
whether such money or other thing is 
the result of a wager between themselves, 
or a reward contributed by others, or the 
proceeds of door or gate receipts, we 
have all the elements of a prize-fight. 
It will be observed by this definition that 
no account is made of the question as to 
whether such contest is had with naked 
or gloved hand or fist ; neither in order 
to constitute it a prize-fight is it essen- 
tial that it should be with the naked 
hand or fist ; but the fact, if it should 
so appear from the evidence in this case, 
that such contest was had with gloved 
hands, as also the kind, size, weight and 
other characteristics of the gloves so 
used, may be looked to in connection 
with the other evidence in the case bear- 
ing upon such question, in determining 
whether such contest was a prize-fight 
or merely a sparring or boxing exhibi- 
tion without prize or reward to the victor, 
in which latter case, if you so find, the 
defendant should be acquitted ; but I 
charge you lurther in this connection 
that if taking such evidence as to said 
conte.st having been had with gloved 
hands, and the kind, size, weight and 
other characteristics of said gloves so 
used, in connection with the other evi 
dence in the case, you are satisfied be- 
yond a reasonable doubt under the spe- 
cific definition I have given you as to 
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the meaning of the phrase prize-fight, 
that said contest was a prize fight, you 
must so find notwithstanding it may 
have been with gloved hands. I charge 
you further as to the previous agreement 
spoken of in said specific definition of 
the term or phrase prize-fight, that it is 
riot necessary that said agreement to 
enter into said contest should have been 
made at any particular length of time 
previous to the actual contest, only that 
it should have been made and understood 
between the parties at some time at least, 
however brief, before such contest 
began. 

I charge you further that although 
such agreement to contest for a prize or 
wager, as I have before defined to you, 
must have been an agreement to contest 
until one of the contestants obtained a 
victory over the other, it is not necessary 
that such contest should have been main- 
tained until such victory was actually 
obtained, or to use an ordinary phrase, 
that it should have been "fought to a. 
finish," npr that the prize, wager or re- 
ward aforesaid should have been actually 
paid to either of the contestants, for if 
the prize-fight, if yoii so find under the 
evidence and my instructions, was once 
actually begun, that offense was com- 
plete, although its final consummation 
may have been preventedfrom any cause. 
I charge you lurther in reference to the 
agreement of which I have spoken in the 
definition aforesaid that it is not neces- 
sary that such agreement should ap- 
pear to have been made in any 
form of words, or in writing. Con- 
sent is agreement, and it is suffi- 
cient if the defendant was co isenting to 
the combat either in words or by ges- 
tures. An agreement may be nlf^?rred 
from the conduct of the parties and other 
circumstances, so you may look as well 
to the conduct of the parties, not only 
before but during the continuance ol the 
contest, and to all the other facts and cir- 
cumstances proven upon the trial to de- 
termine what agreement, if any, existed 
between the defendant and his co-defen- 
dant with reference to such contest pre- 
vious to the beginning thereof. I am 
asked to charge you that if an agreement 
to enter upon said contest had been made 
by their seconds or other parties on their 
behalif, said defendants would have been 
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bound by it, and I so charge you with 
this essential condition that if so made, 
such agreement and its terms should 
have been known by said defendants be- 
fore said contest began, for it is not to be 
presumed that the agreement of aiders 
and abetters of a prize-fight will bind the 
principals without their knowledge of 
the' terms of such agreement. 



LEGISLATION OF OUR SIST£R STATES. 
Wise and OtherwiM. 

After a brief discussion, the Kansas 
legislature has decided to permit women 
to wear bloomers and corsets. 

A bill has been introduced in the 
lower house of the Missouri legislature, 
ipaking it a penalty, punishable by a 
penitentiary sentence of five years, for a 
married man to be lound guilty of matri- 
monial infidelity, under any circumstan- 
ces whatever. 

The South Dakota senate has passed an 
anti-trust bill. 

A bill has been introduced, by a Popu- 
list member of the Kansas senate, which 
provides for letting out all county offices 
to the lowest bidder. This looks very 
much Ike a bill to foster bribery. 

The Avery fellow-servant bill, making 
railroad companies responsible for ac- 
cidents resulting from carelessness of 
employees, has passed the Missouri sen- 
ate and house, and has been sent to the 
governor for his signature, with every 
prospect of becoming a law. 

A bill of great interest to bank deposi- 
tors, has been introduced in the North 
Dakota senate, which provides that every 
state bank shall deposit in the state 
treasury. a_sum equal to one half of one 
per cent, of the amount of deposits in the 
bank. This shall constitute a trust fund 
to be used only when a bank shall fail, 
when, in such case, the receiver of the 
bank shall be empowered to draw upon 
the state treasury for a sum sufficient to 
pay all depositors in full, if there is a suf- 
ficient amount in the fund. A law of 
this kind should be passed in every state. 

A bill prohibiting the wearing of high 
hats by ladies in public gatherings, where 
i n admi.ssion is charged, is likely to pass 
loth houses of the Indiana legislature. 



Representative Hood, of the Missouri 
legislature, has introduced a bill forbid- 
d.ng railway conductots and bfakemen 
from flirting wit i female passengers. 
Violations of this law will be punishable 
by a fine of $25, payable by the corpora- 
tion owning the railroad, the}' being held 
responsible for its enforcement. 

A bill before the Missouri legislature 
provides for the utilizing of idle convicts 
in reclaiming swamp lands in the state. 

A bill belore the legislature of Cali- 
fornia, provides that two photographs 
shall be taken, at public expense, of every 
voter registered ; one set to be placed iu 
a book in alphabetical order of names, 
and the other in another book, arranged 
by streets and numbers of rooms in 
houses. It is piovided that the expense 
ot taking the two photographs shall not 
exceed five cents, and the purpose is to 
prevent repeating and fraudulent per- 
sonation at elections. 

Thfe legislature of Tennessee has passed 
an act making lobbying a felony, punish- 
able by, from two to five years imprison- 
ment. 

The Arkansas senate has passed a bill 
providing that hereafter none but quali- 
fied electors shall hold any position within 
the gift of the Arkansas legislature. It 
is said that the army of females who be- 
siege the members of the legislature, at 
every session, to secure their vote for a 
clerkship, is responsible for the action of 
the senate. 

A bill has been introduced in the Min- 
nesota legislature, entitled. **An act to 
prevent the fostering of crime and morbid 
sentimentality." The bill provides that 
any person who shall give, or oflfer to 
give, or send flowers, or any other token 
of sympathy or adriiiration to a person 
under arrest, charged with a crime 
amounting to a felony ; or is under, or 
awaiting sentence for a crime^amounting 
to a felony, shall, unless such person 
stands in the relation of husband, wife, 
child, parent, brother or sister ol such 
criminal accused, or is an ordained min- 
ister of the gospel, be guilty of a mis- 
demeanor, and on conviction thereof, be 
punished by imprisonment in the county 
jail for a term of not less than fifteen, nor 
more than ninety days, or by af fine of not 
less than $25 nor tnoie than $100. 

The Arkansas house, by a unanimous 
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vote, has passed an anti-trust bill, which 
prohibits the formation of any trust or 
combine in the state, and prescribes a 
fine of not less than $500 nor more than 
$2,000, and a sentence of from one to ten 
years, for the violation of the provisions 
of this act. 

The Washington senate has passed a 
bill providing that all indebtedness shall 
be paid in either gold or silver money. 

A bill to abolish the whipping post 
and pillory has been introduced into the 
Delaware state senate. 

Among the bills recommended lor pas- 
sage in the Indiana house, has been one 
making it unlawful to play football in 
that state. 

A member of the Pennsylvania legis- 
lature has proposed a bill by which the 
custom of ** treating" is to be declared 
illegal, and a penalty put upon the 
offender. 

The lower house of the Tennessee 
legislature has passed a bill providing 
that all contracts hereafter made in that 
state, which stipulatefor payment in gold, 
shall be void to' the extent that they 
stipulate for such payment, and that all 
such contracts may be lawfully discharged 
in any kind oflegal tender, whether gold, 
silver or paper money. The bill is now 
pending in the senate of that state. 

The legislature of Indiana has before 
it a bill which provides a tax of $10 per 
year on every man wearing chin 
whiskers or •*burnsides," and a lighter 
tax on goatees. Mustaches are exempt. 



ENDOWMENT POLICIES. 

Columbus, O., February 20. 

Han. W. S. Matthews^ Superintendent o/ 
Insurance : 

Dear Sir : Tnis department has the 
honor to receive a communication 
from you under date of Feb. 19. 1897, 
asking for an opinion in writing as to 
whether, under the provisions pf section 
3630 atid the supplementary section 
thereto, 'providing for the organization 
and regulation of associations to do bus- 
iness of life insurance on the assessment 



plan, such associations can issue certifi- 
cates of insurance promising to pay in 
money at some fixed time during the 
life of the insured the amount stipulated 
in the face of the policy or certificate. 

In other words, can such associations 
legally issue endowment policies? 

Section 3630. as amended March 31, 
1891, provides that a company or associa- 
tion may be organized to transact the 
business of life or accident, or life and 
accident insurance on the endowment 
plan, ior the purpose of mutual protec- 
tion and relief of its members, and 
the payment of stipulated sums of 
money to the families, heirs, executors 
administrations or assigns of th^ de- 
ceased members of such company or 
association, as the members may direct, 
in such manner as may be provided in 
the by-laws, and may receive money 
either by voluntarj' donation or contri- 
bution, or collect the same by assess- 
ment of its members, and may accumu- 
late, invest, distribute and appropriate 
the same in such manner as'it may deem 
proper ; but all accumulations and accre- 
tions thereof shall be held and used as 
the property of the members and in the 
interest of the members. 

This is an amendment of the act 
passed Feb. 3, 1875, which amended the 
act of April 20, 1872, and the act of 1872 
was a supplementary act to the general 
statute authorizing the incorporation of 
companies in the state of Ohio. 

Section 3630a, passed 77 O. L., pag^ 
178, provides a list of questions to be 
answered in the annual statements to be 
furnished your department, from 17 to 
25, inclusive, that recognizes that there 
were in existence and may yet be in 
existence, life insurance companies organ- 
ized under the general statute, 3236, 
3238, that included clearly the power to 
do endowment insurance. 

Sections 3630^ and 5630^ refer to such 
corporations, companies or associations 
that were in existence, and may have 
been organized under 3236, 3238 or any 
other law of the state, lor the purpose 
of doing business under 3630, which sec- 
tion also refers- to a class of companies 
already existing capable of issuing en- 
dowment policies, expressly providing 
for the payment to members of any sum 
of money during life under such cer- 
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tificate, or guaranteeing a fixed amount 
at death. But in the amendment again 
of 3630^. in 1891, the legislature, refer- 
ring to companies and associations doing 
a combination life and accident business 
on assessment plans, uses this language. 

"Such corporation, company or associ- 
ation shall be authorized to transact in 
this state the business of life or accident, 
or life and accident insurance on the as- 
sessment plan, for the purpose of mutual 
protection and relief to its members, and 
for the payment of stipulated sums of 
money to the families, heirs, executors, 
administrators or assigns of the deceased 
members of such corporations '* 

Using the same language as is used in 
the amendment of 1891 of the parent 
section 3630. Section 36,0, and that 
portion of 3630^ just referred to, refers to 
the organization of companies to do the 
insurance in those sections described, 
from and after the date of such passage. 
Section 3630a and 3630c are remedial and 
regulative of companies not only to be 
organized, but already in existence under 
repealed laws, and in existence under the 
general statutes for ihe purpose of incor- 
poration. Bearing in mind these distinc- 
tions, and reading into the words in 36 jO 
their natural meaning with proper limi- 
tations, I find : 

That inasmuch as the double business 
of life and accident, and life or accident, 
is provided for in one section; that the 
subsequent qualifying words should be 
applied to the respective class of insur- 
ance that they would most naturally de 
fine. When the expression is used "for 
the purpose of mutual protection and re 
lief of its members." following the term 
"accident insurance." it is mqst natural 
to apply tlie term "protection and relief 
to that class ol insurance. No relief or 
protection can be afforded a dead man. 
A deceased person is no longer a member. 
Death cancels the contract so far as the 
mutuality of the contract exists. The 
act does not speak of the dead man as 
any longer being a member. Therefore 
the terms "protection and relief of its 
members" must refer to the living mem-, 
bers. This clause is immediately followed 
up by the life provision, by adding "and 
for the payment or stipulated sums of 
money to the families, heirs, executors, 



administrators or assigns of the deceased 
members of such company." 

There will be no families, heirs, exec- 
utors, administrators or assigns of a de- 
ceased member untill the death of the 
member. So that there is nothing in this 
clause that authorizes investment policies 
or endowment policies to pay a "stipu- 
lated sum of money" to the member, 
or anyone on the happening of any other 
event than death. And the subsequent 
authority providing bylaws cannot rise 
higher than its .source, namely the powers 
granted to the association. 

Thus we may see that the term "life 
insurance" not being modified by any 
qualifying words such as ''investment 
lite insurance" or **endowment life in- 
surance." and the subsequent limiting 
words not indicating they are to be taken 
in any other than their natural sense, I 
do not see how the subsequent clauses 
referring to accumulations, distributions 
and investments can be construed to 
mean endowment or investment insur- 
ance. But siich accumulations, invest- 
ments and distributions and appropria- 
tions must come within the original 
ponders, namely for the mutual protec- 
tion and relief of its members. 

I do not understand that the term 
'^protection and relief* are terms to be 
applied to purely financial distress. But 
in all the textbooks they seem to be 
used in connection with sick benefits or 
physical infirmities com ng upon the 
member. 

Associated words explain and limit 
each other. The term "protection" in 
its ordinary definition would mean the 
act of protecting from injury or annoy- 
ance or protection from loss. The or- 
dinary definition oi "relief* is the re- 
moval of any evil, or of anything oppres- 
sive or burdensome. These terms l>eing 
associated in this section with accident 
insurance, can consistently be applied 
and ifmited to that class of insurance. 
The connection would not warrant read- 
ing into the two words "protection and 
relief the broader definition of "invest- 
ment or endowment insurance." 

The subsequent language in the sec- 
tion * 'distribute and appropriate." must 
be construed in harmony with the limi- 
tations of "protection and relief." Sec- 
tion 3630/ provides for companies that 
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may issue sick benefit policies, with lim- 
itations that seem to exclude their being 
included under section 3t>30. 

The terra "appropriate'* as used in 
section 36-^0 should be confined to the 
use of such accumulations in the pay- 
ment of expenses. And perhaps actual 
losses occurring under either set of poli- 
cies. The term "distribute" must be 
taken in connection with contingent as- 
sessments. And the company would 
have no power under section 3630 to 
guarantee to distribute an absolute Sum 
to a living member. The court held in 
47 O. S. 167 that, * 'Corporations orga- 
nized under section 3630, which do not 
comply with the laws regulating mutual 
life insurance companies, have no power 
to issue policies guaranteeing any fixed 
amount to be paid at the death of a mem- 
ber, except such fixed amount shall be 
conditioned upon the same being realized 
from the assessments made on members 
to meet it. But such corporations have 
to comply with the mutual life insurance 
laws before they are authorized to issue 
endowment policies." 

So that it seems to me clear that the 
term "distribute" cannot so far nullify all 
the preceding language of this section 
as to open the door for endowment or 
investment policies. 

So far as this interpretation would 
conflict with sections 3630 a, b 9nd c by 
a.ssuming that these sections by implica- 
tion when speaking of endowment poli- 
cies, refer to policies issued under 3630 
and not to companies incorporated un- 
der the general articles of incorporation 
as they were prior to 1872, I would then 
apply the rule that where two statutes 
on the same subject or on related sub- 
jects are apparently in conflict with each 
other, are to be reconciled by construc- 
tion so far as it mav be possible on any 
fair hypothesis. Validity and effect 
should be given to both without destroy- 
ing the limitations and meaning of the 
latest act. Again, of two constructions, 
the words of the latest law must con- 
trol. 

It is my conclusion and opinion, 
therefore, that section 36;i0 as now 
amended, does not authorize an assess- 
ment association organized thereunder 
and not complying with the laws regu- 



lating mutual life insurance companies, 
to issue investment or endowment cer- 
tificates. 

Respectfully submitted. 

F. S. MONNKTT, 

Attorney-General of Ohio, 
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Tuesday, February f J, 1897, 

General, Docket 

8487. Mary R. English el al. v. William 
Monypeny. Error to the circuit court of Frank- 
lin county. Judgment affirmed. Shauck, J., 
not sitting. 

3705. The Pennsylvania Company v. Stephen . 
B. Sturges et al. Error to the circuit court of 
Richland county. Judgment affirmed. The 
case was orally argued to the first division but 
was considered by the whole court. 

4124. The Pennsylvania Company v. Stephen 
B. Sturges et al. Error to the circuit court of 
Richland county. Judgment affirmed. The 
case was orally argued to the first division but 
was considered by the whole court. Minshai«i„ 
J., dissents. 

4172. John D. Ewing, Admr., v. Joseph Baker. 
Error to the circuit court of Knox county. . 
Judgment affirmed. 

4174. C. A. Beilharz, Admr., v. The Coluihbus, 
Shawnee and Hocking Ry. Co. Error to the 
circuit court of Franklin county, judgment 
affirmed for the reason that one ground of re- 
versal was that the verdict wns against the 
weight of the evidence. Other questions not 
passed upon. 

4176. John Lally, Admr., v. The Pennsyl- 
vania Company. Error to the circuit court of 
Mahoning county. Judgment affirmed for the 
reason that one ground of reversal was that 
the verdict was against the weight of the evii- 
dence. Other questions not passed upon. 

4227. The Sun Mutual Ins. Co. v John A. 
Hock. Error to the circuit court of Hamilton 
county. Judgment affirmed without passing 
upon the effect of the evidence respecting the 
alleged notice by telephone. 

4292. Jefferson C. Crossland v. The City of 
Zanesville et al. Error to the circuit court of 
Muskingum county. Judgment of the circuit 
court reversed and that of the common pleas 
affirmed. 

4618. A. G. Hutchinson v. Willard C. Cole. 
Error to the circuit court of Cuyahoga county. 
Dismissed by consent at costs ot plaintiff in 
error. 
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4678. The Baltimore and Ohio R. R. Co. v. 
Robert W. Scott, an infant Error to the cir- 
cuit court of Guernsey county. Judgment af- 
firmed on .the authority of Roberts v. Mason, 
10 Ohio St. 277, and A. & G. W. Rv. Co. v. 
Dunn, 19 Ohio St . 162. 

5892. The State of Ohio ex rel. The Pruden- 
tial Ins. Co V. Charles Evans, Judge, etc Er- 
ror to the circuit court of Hamilton county. 
Dismissed by consent at costs of relator. 



Motion Docket 

2859. The Board of Commissioners of Wyan- 
dot county V. The State of Ohio ex reL Motion 
by plaintiff for stay ot execution in cause No. 
5487 on the general docket Motion . allowed. 
Bond for stay of execution in sum of $100 with 
surety to be approved by the clerk of court of 
common pleas of Wyandot county. 

2864. The C. A. & C. Ry. Co. v. Prank Boyds- 
ton, Admr. Motion by defendant to advance 
cause No. 5299 on the general docket. Motion 
granted. Briefs to be filed within rule. 

2865. J. J. Miller et al v. K. W. Kittredge. 
Motion by defendant for oral argumeut in cause 
No. 5215 on the general docket Motion 
granted. 

2866. Grant Garnett v. The SUndard Life & 
Accident Ins. Co. Motion by plainiiff to dis- 
pense with printing record and to advance 
cause No. 5446, on the general docket Motion 
granted and cause advanced. Briefs to b;; filed 
within rule. 

2867. James Reed et al. v. The state of Ohio 
ex rel. Thomas J. McDermott. Motion by 
plaintiffs for oral argument in cause No. 5836 
on the general docket Motion allowed, cause 
set for oral argument on March 8, 1897. 

2868. The L. S. & M. S. Ry Co v. James J. 
.Kirby, Admr. Motion t)y defendant to advance 

cause No. 5116, on the general docket. Mo- 
tion allowed. Briefs to be filed within rule. 

2869. Claribel Ives v. Margaret C. McNicoll. 
Motion by defendant to advaice cause No. 
5367, •n the general docket Motion over- 
ruled. 

2870. George W. CoUett. Treas. v. The Spring- 
field Savings Society. Motion by plaintiff to 



dispense with printing the full number of 
printed copies of record in cause No. 5454, on 
the general docket. Motion allowed. 

New Casea. 

New cases filed in the Supreme Court of 
Ohio since Pebruary 17, 1897. 

5460. Henry C. Hcrbig, Admr. v. Phoebe J. 
Bell et al. Error to the circuit court of Co- 
shocton county. S. M. Compton and S. H. 
Nicholas, for plaintiff. Voorhess 8l Voorhess, for 
defendant 

5461. Charles M. Yocum. Admr. v. J. M. 
Scott et al. surviving partner, etc. Error to 
the circuit court of Wayne county. Rouch & 
Yocum, for plaintiff. Benj. Eason and A. D. 
Metz, for defendants. 

5462. George Edel v. David A. Arter et al. 
Error to the circuit court of Stark county. 
Myer & Piero, for plaintiff. Miller & Pomerene, 
for defendant. 

5463. Robert Cumniings, Guard, v. The City 
of Toledo. Error to the circuit court of Lucas 
county. Cummings & Lott for plaintiff. C. 
P. Watts, for defendant 

5464. Arthur J. Moxham v. Louie M. Oakes. 
Error to the circuit court of Lorain county. 
E. G. Johnson and Squire, Saunders & Demp- 
sey, for plaintiff. P. H. Boynton for defend- 
ant 

5465. The Cambridge & Elyria Coal Co. v. 
Harriet E. Loomis. Error to the circuit court 
of Lorain county. E. G. Tohnson, for plaintiff. 
H. E Loomis, for defendant 

5466. The Gordon Caskett Co. et al. v. Daniel 
B. Walborn et al. etc. Error to the circuit 
court of Wyandot county. Carrey & Parker, for 
plaintiffs. D. D. Hare and W. R. Hare, for de- 
fendants. 

5467. Laura Kellar v. The Mutual Benefit 
Life Ins. Co. Error to the circuit court of 
Richland county. J. C. Laser, for plaintiff. 
Bell. Brinkerhoff 8l Manget, for defendant 

546S. The American Accident Co. v Eliza- 
beth Card, Admx. Krror to the circuit court 
of Cuyahoga coupty. Williamson & Cushiiig, 
for plaintiff. John O. Wmship, tor defend- 
ant 
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THE FOREMOST OHIO LAW PAPER. 

The growth of.this paper during 
tS96 has been so marked that we eon^ 
fldentiy assert that it now has agreater 
eireui€ttion than any other Ohio law 
paper* It tUso contains so much more 
legal matter that we are Justifled in 
ciaiming it to be the leading paper in 
its class. 



The members of the bar at Toledo, 
met at the court house Monday of this 
week, and endorsed Hon. J. Kent Hamil- 
ton, of Toledo for appointment to fill the 
vacancy on the circuit bench, caused by 
the death of Hon. Charles H. Scribner. 



The North Carolina supreme court 
has lately decided that an action for 
damages will lie in favor of a husband 
against a druggist, who, in violation of 
the huf.band's express orders, has sold 
laudanum to his wife, in consequence of 
which she has become a victim of the 
opium habit. 



The mbvement recently inaugurated 
by the New York State Bar Association, 
to secure the registration of all persons 
practicing law within the state of New 
York, has taken form in the introduction 
of a bill for that purpose in the legislature. 

The bill provides that every person 
duly licensed md admitted to practice as 
an attorney-at-law. or as an attorney and 
conn selor-at- law, or of record of that 
state, must before January 1, 1898, sub- 
scribe and take an oath or affirmation 
stating that he is a citizen of the United 
States, that he was duly admitted to prac- 
tice, and that he took the constitutional 
oath of office and subscril»ed the roll or 
book of attorneys. 



In reply to a correspondent's inquir}*^ 
regarding the possibility of making 
a success at law without taking a course 
at a lawschool, Ex-President Harrison 
says: ''Whatever success I have at- 
tained at the bar was attained without a 
course at a law school. I. studied law in 
the office of a leading firm in Cincinnati. 
That a course of lectures by able profes- 
sors upon the law, as upon any other 
subject, is valuable to the student, I do 
not doubt. But these professors derive 
their information from books, to which 
the student has access, and he may grub 
knowledge for himself if he has the re- 
quisite pluck and industry. The obser- 
vation and casual in.struction which a 
student gets in a law office are of the 
first value to a practitioner/' 
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John K. Hughes, of Columbus, who 
has been sued by Patrick McGraw for 
$10,000 daiiiages, alleged to have been 
sutTered in au accident in an elevator in 
Hughes* building, has filed an action in 
the Franklin common pleas court, com- 
pelling McGraw to submit to an exami- 
nation by surgeons, with the aid of the 
Roetgen rays, to ascertain whether he 
suffered the fracture of bones in the ac- 
cident, which he claims to have suffered. 

This is the first time in the history of 
courts that such an order has been asked 
for and its disposition will be awaited 
with a great deal of interest as thereby 
this court will establish a precedent re- 
garding the use of thp Roetgen rays in 
the trial of cases arising from accidents. 



A decision rendered by the supreme 
court at the United States, last January, 
in the case of Gulf C. & S, F, Ry. Co, 
V. Eilis, and reported in 17 Sup. Ct. R., 
255, is quite important because of the 
policy of general application which it 
lays down. It was held that a statute 
of Texas providing that railroad compa- 
nies failing to pay claims less than $50 
for labor 'damages' overcharges or freight, 
or for stock killed, within thirty days 
after presentation thereof, shall be liable 
for an attorney's fees not exceeding $10, 
is void, as depriving such companies of 
the equal protection of the law. Atten- 
tion is called to the possible scope of the 
decision as a precedent in the dissenting 
opinion by Justice Gray, concurred in 
by the Chief Justice Fuller and Justice 
White. The dissenting justices found 
their action upon the consideration that 
costs in civil actions are the creatures of 
statute and that more or less discretion- 
ary and even arbitrary authority has gen- 
erally been conceded to legislatures in 
the imposition of costs, although the re- 
sults have been discriminating as to dif- 
ferent litigants. The prevailing opinion 
proceeds upon the ground that under the 
Forteenth amendment to the Federal 
Constitution. "A state has* no more 
power to deny to corporations the equal 
protection of the law than it has to-indi- 
vidual citizens," citing many previous 
authorities. The radical equality guar- 
anteed to corporations under much 
amendment may be inferred from reading 
the opinion of Justice Brewer. 



A peculiar state of facts has come to 
light in Oklohoma Territory regarding 
the law making it a crime for oflScers of 
banks to receive deposits when the banks 
are. in a failing condition. The law is 
null and void because it overpassed the 
lower house of the legislature, or at least 
does not appear on the journal of the 
house as having passed, although it was 
signed by the president of the senate and 
speaker of the house and by the gover- 
nor. The law has been on the statute 
books since the meeting of Oklohoma's 
first legislature, and as a result many 
bankers have been convicted under it 
and there are now fifty or more outstand- 
ing indictments in the territory against 
various bankers for an alleeed violation 
of the law. 



Attorney general Monnett has been 
notified by the attorneys of the express 
companies that they intend to make an 
application for a rehearing of the Nich- 
ols excise law cases, recently decided in 
favor of the state by the United States 
supreme court. The copy of the petition 
which will be filed in the United States 
supreme court asking for a rehearing 
gives, among other grounds, the follow- 
ing: 

"1. The total insufficiency of the 
argument offered by the counsel for the 
appellants due to a failure on their part 
to anticipate the grounds which really 
led to the decision of the court. 

"2. The extreme importance and far- 
reaching effect of the decision which has 
been announced as bearing upon some of 
the most fundamental principles of con- 
stitutional law.'* 

In the decision rendered the court 
decided for the state by only a majority 
of one. 



In the case of Hallyburton v. Burke 
County Fair Associai ion, decided by the 
supreme court of North Carolina, 
recently, and reported in 26 S. E. R. 114, 
it was held that the owner of a horse 
who enters him for a race at a fair, in 
charge of an expert rider, without know- 
ing that the horse is unruly, is not lir.ble 
for injuries to a visitor at the fair, stand- 
ing near the railing around the track, by 
the horse bolting the track and breaking 
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I 
through the railing and running over 
him, where it appeared that the visitor 
could have seen the race from the safe ' 
and suitable places provided for the pur- \ 
pose. It was further held that the fair | 
association was not liable, it appearing, ; 
as aforesaid, that suitable places had 
been provided from which spectators 
might witness the race, and furthermore 
that plaintili had been warned by an offi- 
cer in charge of the fair grounds to leave 
the place where he was standing as being 
unsafe. 



SHEDDING TSARS. 



The supreme court of Tennessee re- 
cently passed upon the novel question 
regarding the right of counsel during the 
delivery of their aigument to the jury, 
to shed tears before them. The question 
was raised in the case of Fergnso^i v. 
Moojt, which was a case for breach of 
promise and seduction. It had been 
assigned as error that counsel for plain- 
tiff iu his closing argument, and when in 
the midst of a very eloquent and impas- 
sioned appeal to the jury **shed tears and 
thus unduly excited the passions and sym- 
pathies of the jury in favor of the plain- 
tiff, and greatly prejudiced them against 
defendant." The court confesses itself 
unable after diligent search, to find any 
direct authority on the point, the conduct 
of counsel in presenting their cases to 
juries' being a matter which Miust be 
necessarily left largely to the ethics of 
the profession and the discretion of the 
trial judge. The court in concluding 
its opinion says! 

*'No castiron rule should be laid 
down. To do so would result that in 
many cases clients would be deprived of 
the privilege of being heard at all by 
counsel. Tears have alwiys been con- 
sidered legitimate arguments before the 
jury and we know of no power or juris- 
diction in the trial judge to check them. 
It would appear to be one of the natural 
rights of counsel which no statute or 
consiitutiou could take away. It is cer- 
tainly a matter of the highest personal 
privilege. Indeed if counsel have tears 
at ccmmand, it may be seriously qu6s- 
^ioned whether it is not his professional 



duty to shed them whenever proper oc- 
casion arises, and the trial judge ^ould 
not feel constrafned to interfere unless 
they are indulged in to such excess as to 
impede, embarrass, or delay the business 
before the court. In this case the trial 
judge was not asked to check the tears 
and it was, we think, a very proper oc- 
casion for their use, and we canfiot re- 
verse for this reason." 



EXTRA COMPENSATION OF EXECUTORS. 



Judge Ferris of the Hamilton probate 
court, decided a case of great import- 
ance, in which were involved the ques- 
tions of extra compensation to executors, 
j when and for what it will be allowed, to- 
! gether with contests over wills and the 
, payment of counsel fees. Following is 
I an abstract of the opinion rendered by 
j Judge Ferris : 

I ** On a hearing of exceptions ftled to 
I the account of the executor and execu- 
; trix of the estate of Francis Johnston, 
; deceased, the court held that the execu- 
tors were entitled to no extra compen- 
sation in the administration of the estate, 
I where an unusual amount of time was 
! expended and counsel employed in the 
matter of differences growing out of a 
' misunderstanding between the executors 
! as such. The court held that the estate 
; was one, a unit ; that the management 
.must be considered in the same way, and 
! that therefore the heirs were entitled to 
j an harmonious administration ; that it 
services were made necessary by dis- 
I agreement between the executors, such 
services must be paid by the executors 
themselves individually, and weie not a 
proper charge against the trust estate ; 
that extra compensation is to be charged 
, only where services have been rendere'd 
of an unusual and extraordinary char- 
; acter, not connected ordinarily with the 
I management of estates ; that the pro^'is- 
' ions of section 6188 were intended to 
\ cover all of the ordinary expenses in- 
cident to the closing up of the estate ; 
that the litigation that was made neces- 
sary in this matter was not for the bene- 
fit of the estate in the main, and there- 
fore no charge whatever \youl4 be 
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allowed to the .executors for services 
rendered by them in this behalf. 

''Where litigation was necessary in 
the interests of the estate, and the per- 
sonal attention of the executors was re- 
quired, extra compensation could be 
charged by the executors and the court 
would allow a proper, amount for such 
services on the principle of quantum 
meruit: 

" As to counsel fees the court held 
that in the case at bar it was no part of 
the business of the 'executors to take 
part in the litigation growing out of the 
contest of the will. This was the busi- 
ness of the heirs. The very position of the 
executors was at stake, and with them 
it was a matter of no legal concern 
whether the will was sustained or 
whether it was set aside. It was the 
business of those interested in the will 
to see that it was sustained, and of those 
who were opposed to it to see that it 
. should be set aside, and therefore the 
executqrs were no proper parties in the 
action and could not charge the trust 
estate with counsel fees. 

"There is in law no provision for 
extra services to counsel, nor is there 
found anywhere in the Administration 
Act the term 'attorney fees,' and the 
rule that is laid down in section 6357 
would seem to be covered by the term 
'expenses* as used in section 6188. 
Whatever services were necessary in the 
settlement of the estate, requiring the 
assistance of counsel, would be a proper* 
expense to be allowed by the court. 
While the case of Moore v. Thomas, 52 
O. S., determines fliat this is a personal 
liability of the executor, yet on a show- 
ing that the sum paid was proper in 
amount, that the service was necessary 
for the estate and was beneficial to the 
wJtate, the court would relieve the exec- 
utor from personal responsibility, and 
charge the same against the trust 
estate." 



TENDER OF WORN OR MUTILATED COIN. 

After more than a century of coinage 
and coinage laws in the United States, 
it- is surprising to find so little in our 
statutes and decisions upon the extent 
to which coin may be worn, battered, or 



mutilated without losing its character as 
lawful money. This subject is investi- 
gated in a note to the recent Georgia 
case of Atlanta Consolidated St. R, Co. 
V. AV^/y, 33 L. R. A., 824. Only two. 
cases have been decided as to the obliga- 
tion to accept such coin when tendered. 
One is the case just named, in which a 
battered half dollar, coined in 1824. was 
held to be a valid tender which a street- 
car conductor could not lawfully refuse 
when offered for fare, although he 
believed it was not genuine and it was in 
fact a rare coin, thinner than usual and 
also of a larger disc, besides being let- 
tered and not milled on the edge. As 
the coin wasr in fact genuine, any doubts 
on this point was held immaterial. No 
claim was made that the coin had been 
reduced in weight by wear or otherwise. 
But in the case of Jersey City & Bergen 
R. Co. V. Morgan, 52 N. J. L., 60, the 
supreme court of New Jersey held that 
so long as a genuine silver coin is worn 
only by natural abrasion and is not ap- 
preciably diminished in weight, and re- 
tains the appearance of a coin duly issued 
from the mint, it is a legal tendtr for its 
original value. This decision was 
affirmed by the New Jersey court of 
errors and appeals in 52 N. J. L. 558. A 
writ of error taken from the supreme 
court of the United States to review this 
decision was dismissed for lack of juris- 
diction in 160 U. S., 288, 40 L. ed.. 430. 
on the ground that the decision of the 
state court did not deny any right 
claimed under Fe<Jeral law. The New 
Jersey court sets out the acts of congress 
on the subject which provide that gold 
coins of the United States, if reduced in 
weight more than i of 1 per cent, are 
current at a proportionately reduced 
value, but that if the reduction is only \ 
of 1 per cent, after twenty years circu- 
lation, or a proportionate reduction for a 
shorter period, they are current at full 
value. But these provisions do not ap- 
ply to silver coins, and they are therefore 
said ta be current at lull value so long as 
they remain lawful money. 

Passing plugged coin was considered 
in United States v. Lissner, 12 Fed. Rep., 
840 in which the circuit court of the 
United States held that such coin was 
conterfeit if some of the silver had been 
removed by drilling or otherwise and 
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then replaced by a plug of base metal, 
but that a phigged coin was not conter- 
feit if in making the hole which was 
plugged the silver had been merely 
crowded out of place without removing 
any of it. The court refers to the 
English case ol Qtieen v, Hermann, L. 
R. 4 Q. B. Div. 284. 48 L. J. M. C. 106, 
40 L. T. N S. 263, 27 Week. Rep. 475, 
in which it was held that a genuine sov- 
ereign which had been filed on the edges 
so as to remove the milling entirely, or 
almost entirely, and upon which a new 
and false milling had been made, might 
be considered a counterfeit coin, undet 
24 and 25 Vict, chap. 99< section 9, defin- 
ing the offense of passing counterfeit 
coin. The effect of the decision in 
United States v. Lissner, supra, upon the 
obligation to take a plugged coin when 
tendered presents an interesting question. 
If the right to reject it depends on its 
being a counterfeit, one to whom a 
plugged coin is offered will need a ready 
wit to determine whether a part of the 
original coin has been removed or merely 
displaced . Case and Comnu nt. 



THE JURY SYSTEM. 
A Modern Jniy; Its Objections and Tendency. 

This is a matter of vital importance 
that ought at least, have a passing con- 
sideration in this day and age of practi- 
cal reformation. Founded on a base as 
true to the American people as steel to 
adamant, this germ to the vigorous plant 
of liberty has been so nurtured and ca- 
ressed in the hearts to the American peo- 
ple, that to doubt it would be sacrilege; 
to deny it, a crime. Born as it was in 
the forgotten past; reverenced as the 
handmaid of freedom ; and planted in the 
great bulwarks of civil and religious free- 
dom, it finds its way to the constitution 
of the United Slates and all the pillars 
and supports incident thereto. The ^n- 
ger of pride points unceasingly to the 
handwriting of our illustrious dead and 
says to us *'The right of trial by jury 
shall be held inviolate." Born in the at- 
mosphere of a jury trial, we cling to it 
as an heirloom of power possessed by 
our forefathers to keep away all evil in- 
fluences. 

Reformation and simplicity have driv- 



en mankind todav out of the old camp 
and about the only landmark left to mark 
the home of "justice" is the vine-clad 
vane of **Trial by Jury." 

The real ideal jury of yore is no more 
except in name. The great ''common- 
law schoolmaster", the jury, has nobly 
performed its part and today if practi- 
cally utilized can be placed in its sar- 
cophagus alongside the archives of the 
past. Padded with all the anomalies of 
both past and present, **The jury" has 
become a child of politics, a natural de- 
velopment and sequence of other rudi- 
imentary forms of trial, until today it is 
founded on human nature itself. We 
see it in some phase or other detected in 
all forms of civilization, and day by day 
the right of "Trial by Jury" gives way 
to its successor the arbitrator, arbitration, 
and an honest judiciary. We thus can 
readily see that the '']\iry Trial" does 
not owe its existence to any positive 
statute, but is the natural outgrowth of 
the ancient ordeals of red hot irons and 
boiling water practiced by the Anglo 
Saxon to test the innocence of a party, 
and has grown insensibly and has be- 
come inextricably interwoven with the 
habits of the people. It was introduced 
into the assizes of Henry II. in the thir- 
teenth century. 

To reform, we do not necessarily need 
to destroy; however, the iniperative 
duty of the hour demands a reformation 
of such import consistent with the con- 
ditions and natural predelictions of the 
people. Our jury system is everywhere 
a pantomime of justice and when every- 
body is ill at ease about its results, when 
a presiding judge exercises authority to 
set aside the unanimity of the jury, when 
the jury-box is filled by men **out of a 
job," and greatest ot all when one man 
can "hang the jury", it is high time the 
venerable institution receive the enco- 
miums of earth, ptill down its blinds, and 
close its portals to the universal plan of 
reformation. 

. In common parlance a jury is a body 
of men who are sworn to declare the 
facts of a case as they are proven f rofn the 
levidence placed before them. 

Trial by jury is guaranteed by the con- 
{Stitution of the United States in all crim- 
inal cases, except upon impeachment; 
Wnd in all suits at common law when the 
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subject-matter of the controversy ex- 
ceeds J20 in value. Jury as used in the 
constitution, means twelve men, disin- 
terested and impartial, not of a kin nor 
personal dependents of either of the par- 
ties, having their honors within the 
jurisdictional limits of the court ; drawn 
by and selected by o.flScers tre^e from all 
bias in fa /or of or against either party ; 
duly impaneled and sworn to render a 
true verdict, according to the laws and 
the evidence. The only change in the 
above, today, is the selection of jurors by 
a creature of politics — the Jury Commis- 
sion, that if it means anything adds sta- 
bility and power to the jury so long as it 
is not puffed up and l^loated with party 
evils. As for me give me the single itin- 
erant judge of vast experience and pro- 
bity capable of riveting out equal justice to 
all regardless of party or favor. But 
since we have the jur>' system let us 
prune It of useless growths, strip it of all 
its verbiage except that of the time-hon- 
ored Jus, limit the endless expense and 
burdeiifiome taxation of the people, let 
the process of simplification reign until 
the vagaries of common law come up to 
the standard of undoubted utility, or be 
cast aside. If we must have the right of 
"Trial by Jury,*' would it not be wisdom 
under the Jury Commission to refer dis- 
puted facts to the impartial judgment 
ot a few arbitrators, or a jury, of average 
understanding and of nearly the same 
station in life as that of the litigants ? 
Were it otherwise, jurymen are fre- 
quently required to officiate in blind- 
ness like the appraisor who is sworn to 
appraise a stock of clothing or hardware 
when his life has been spent in setting 
type or following the plow. Consistency 
is a jewel !)ut it must shine in its own 
sphere. 

As the law exists, juages have no 
right to decide facts; juries no right to 
determine law; but on the contrary, 
juries are to find the facts from the evi- 
dence adduced and render a verdict 
thereotl according to the law ai§ given by 
the judges. This leads us to a consid- 
eration of several objections to the .pres- 
ent jury system. How frequently do 
we find juries bring in verdicts that are 
unanimous and in accordance with the 
law and the facts as found; and how fre- 
quently are such verdicts set aside by 



the courts as being contrary to law and 
contrary to the evidence, thus placing 
the full power of the law, in spite of the 
time-honored jury system, at the discre- 
tion of the court. Juries then become 
the mouthpiece or echo of the court, 
whose displeasure they dare not incur. 
Where, oh, where is that indispensable 
right of ** Trial by Jury," when it 
merges into the power of one man ? Has 
a jury no conscience to justify a true 
verdict ? The unanimity of the jury*s 
verdict should be sacredly kept, regard- 
less of party or favorite politically. 

Another difficulty we all can see is the 
obstinacy of a single juror who hangs 
the jury. How aggravating such prac- 
tice in small civil cases on questions of 
mere damages to have . verdicts pre- 
vented and the parties and the public 
put to excessive expense. How incon- 
sistent and unjust is such practice to- 
day. Skilled practitioners challenge 
vacancies, and, if a doubtful case, fill up 
the panel with some paid talesman who 
is ready to ha^-e a mind of his own that 
must control the sanctity of the verdict 
at the price of vigilance, his per diem. 
This rule of challenge as referred to 
should be most stringently drawn, to be 
in complete accord with the spirit and 
progress of our age. 

Like alt human institutions, I think 
the jury system should give way to a 
better administration of justice. The 
necessary fruits of the unanimity of a 
verdict ^x^ frequent hangings and dis- 
agreements of juries,. These are just 
complaints against it, and should either 
be remedied by changing the rule in 
civil cases materially, or by doing away 
with the civil cases entirely. Hence I 
think and conclude that private matters 
ought to be settled by the two-thirds vote 
of the jury for one or the other. This 
will directly facilitate the disposition of 
cases on the court dockets, cleanse the 
stream of justice from all impurities, 
and give us a wholesome system of juris- 
prudence. Lessen the burdens of the 
supreme court, now, buried beneath the 
maelstrom of such grave questions of 
moment, and enable justice to be more 
speedily granted, by destroying the 
usage of mere forms of law that tend to 
strangle and subvert the true spirit of 
the jury system. , 
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In criminal law the jury system is 
consistent with conditions, as the ac- 
cused should have the full benefit of the 
doubt at all times. There is a growing 
necessity for the right of trial by jury to 
extend before the court of a justice of 
the peace; , for such court to have final 
jurisdiction in all cases of misdemeanors; 
and for a great reformation with that ex 
parte tribunal — the grajid jury. In all 
criminal cases the grand jury is the me- 
dium of accusation, and is of no practi- 
cal use except to consume public funds. 
It hears evidence for the prosecution, 
and knows but one side of a case, which 
can easily be made out before the august 
body that finds the indictment. Refor- 
mation demands that it stand to one 
side, as it is but a thorn in the side of 
justice, because more cases are dismissed 
after bills are found than are dismissed 
prior thereto. 

In conclusion, permit me to say, it is 
high time the profession look for reform 
in the future. Some are always amusing 
themselves by diving into the depth of 
the forgotten past, proving everything 
and at all times looking backward for 
law to support the present, with all of 
its changed surroundings. Shall we, 
then, continue a system so full of vaga- 
ries and incongruities? Each day and 
hour every system, every institution, 
however u.seful in the past, whatever 
may be its claims on the revenue or affec- 
tions of mankind, must, sooner or later, 
be brought to the test of present and 
practical worth; and, like the law book 
of old, take its place on the shelves of 
antiquity to make room for the present 
up-to-date volume of solidified law, 
purged of all abuses and forever stripped 
of that which is useless. 

Kirk Hoffman. 

Greenville, O., Feb. 18, 1897. 



SUPREME COURT OF OHIO. 

OfiSlcial Record of Proceedings. 

Causes to and including No. 4666, on the 
general docket, are called and marked submit- 
ted. The next call will be to and including 
No. 4773. 

TUESDAY, March 2, 1897. 



General Docket. 

4013. The Lake Shore & Michigan Southern 

Railway Co. v. The State of Ohio tx rel., 

; George L. Ivav/rence. Error to the circuit 

' court of Cuyahoga county. Judgment affirmed. 

I 4158. The Merchants' National Bank of Cin- 
I cinnali, v. Luther M. Peman. Error to the cir- 
[ cuit court of Hamilton county. Judgment af- 
I firmed. 

j 4207. The Village of Tippecanoe v. John W. 
Underwood. -Error to the circuit court of 
I Miami county. Judgment affirmed. 

4211. Charles A. Long v. Charles C. Minner. 
Error to the circuit court of Muskingum coun- 
j ty. Judgment affirmed. 

4586. The State of Ohio ex rel. Attorney- 
' General v. James P. Seward. In quo warranto. 
Prayer of petition granted and defendant 
ousted. 

4718. George Conner et al*. v. R. B. Gordon, 
Jr., Auditor et al. Error to the circuit court of 
Auglaize county. Judgment affirmed. Min- 
shall. J., dissents. 

4719. Clement Ohler et al. v. R. B. Gordon, 
Jr., Auditor et al. Error to the circuit court of 
Auglaize county. Judgment affirmed. Min- 
shall, J., disseni«. 

4733. Peter Scherer v. The Stete of Ohio. 
Error to the court of common pleas of Hamil- 
ton county. Judgment affirmec. 

4952. J. G. McCullough et al., Receivers, v.. 
Thomas P. Jones. Error to the circuit court 
of Trumbull county. Judgment affirmed. 

4993. The State of Ohio ex rel. Attorney- 
General, V. John Miller. Quo warranto. Peti- 
tion dismissed* 

5001. The Brradway & Newburgh Street Ry. 
V. Joseph H. Schmitt, Admr. Error to the cir- 
cuit court of Cuyahoga county. Judgment af- 
firmed. 

' 5077. The Pittsburgh, Cincinnati, Chicago & 
St. Louis Ky. Co. v. John Millhorn. Error to 
the circuit court of Harrison county, judg- 
ment affirmed. 

5134. The Cleveland & Marietta Ry. Co. v. 
James R. Scott. Error to the circuit court of 
Guernsey county. Judgment affirmed. 

5230. The State of Ohio ex rel. J. H Wcller 
et al. V. W. D. Guilbert, Auditor of the State 
of Ohio. Mandamus. Demurrer to the peti- 
tion overruled for the reason that the question 
sought to be made does not appear in the peti- 
tion. Leave to answer by March 20,1897. 

5315. John Burson et al. v. Peter Hixson. 
Error to the circuit court of Athens county. 
Judgment affirmed. 

The following causes on the general docket 
have been dismissed for failure to fil i printed 
record : 

5375. Charles Klever et al. v. H. W. Riddle. 

Error to the circuit court of Madison county.- 

5376. William Evans et al. v. Michael Riley 

Error to the circuit court of Madison county 



192 



OHIO LEGAL NEW& 



Motion Docket. 

2871. Adelia Mo-ris v. Harriet Woodburn. 
Motion by defendant to advance cause No. '^360, 
on the general docket Motion allowed, cause 
advanced. Briefs to be filed within rule. 

2873. The City of Fremont, Ohio, v. W. V. 
B. Ames. Motion by defendant to dismiss 
cause No. 5354, on the general docket Motion 
sustained and cause diy missed. 

*>874. The City of Fremont, Ohio, v. W. V. B. 
Antes. Motion by plain ti£P for leave to file 
printed record instanter in cause No. 5354, on 
the general docket. Motion overruled. 

2875. The P., C. C. & St. L. R7. Co. v May 
Jamison, an infant by etc Motiou by defend- 
ant to advance cause No. 5122, on the general 
docket Motion overruled. 

2876. Catherine M. Bregel et al. v. Joseph A. 
Kleiner, Admr. et al. Motion by plaintiffs for 
time to file printed record in cause No. 5412, 
on the general docket Motion allowed, and 
time extended to May 1, 18W. 

2877. The State of Ohio ex rel. Franklin 
Alter v. Frederick Bader et al. Motion by de- 
fendants to advance cause N p. 5425, on the 
general docket. Motion allowed, cause ad- 
vanced, and briefs to be filed within rule. 

2878. John Bolon y. Cephas W. Starr. Mo- 
tion by plaintiff to reinstate cause No. 5356, 
on the general docket Alotion allowed by 
consent, and time for filing printed record ex- 
tended to May 1, 1897. 

2879. The State of Ohio v. John Rose. Mo- 
tion by plaintiff to advance cause No. 5242, on 
the general docket Motion allowed, cause 
advanced and briefs to be filed within rule. 

. Davis S. June et al. v. The City of Fre- 
mont Application for rehearing of cause No. 



4005. Application not entertained on authority 
of Sabin v. Cocran et al., 62 Ohio St., 690. 

New Cases. 

New cases filed in the Supreme Court since 
February 24, 1897 : 

5469. Bmile Werk v. The Puudenville Bank- 
ing Co. Error to the circuit coUrt of Hamil- 
ton county. C. W. Baker, for plaintiff. Out- 
calt & Granger, for defendant 

5470. Emile Werk v. J. S. Barrett Error to 
the circuit court of Hamilton county. C. W. 
Baker, for plaintiff. Ernst Rehn, for defendant. 

5471. The Farmers' Bank of Loudenville, v. 
Minnie A. Phifer et al. Error to the circuit 
court of Ashland county. J. C. Laser, for 
plaintiff. F. V. Owen, fgr defendants. 

5472. Mary C. Moss, Admx., v. The C, H. V. 
& T. Ry. Cc^ Error to the circuit court of 
Fairfield county. John G. Reeves and John 
S. Brasee, for plaintiff. A. L Vorys, for de- 
fendant 

5473. J. W. Brindle v. E. L. Miller et al. Er- 
ror to the circuit court of Ashland county. 
McCray, Kenny & Goard, for plaintiff. Laset, 
Bricker & Workman, for defendant 

5474. Charles D. Campbell, Auditor, v. The 
State of Ohio ex rel. Hamilton, Treas.. Error 
to the circuit court of Logan county. S. H. 
West, S. J. Southard and J. N. Order, for plain- 
tiff. W- H. West and J. E. West, for defend- 
ant. 

5476. The State of Ohio ex rel. Attorney- 
General V. The St Paul Fire Ins Co. Quo 
warranto. Attorney-General, for plaintiff. 

5476. The SUte of Ohio ex rel. Attorney* 
General, v. The Hone Ins. Co. Quo warranto. 
F. S. Monnett, Attorney-General, for plaintiff 
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An important ruling has been made in 
the appellate court of Illinois regarding 
the granting of **midnight injunctions." 
}usiice Gary holds that it is error for a 
judge to issue an injunction at his resi- 
dence. If this holding is followed the 
"midnight injunction " will be a thing of 
the past in that state, and lawyers will 
be compelled to transact business with 
the courts during open hours. 



Judge Ferris, of the Hamilton county 
probate court, recently had the following 
question before him: Where, in sepa- 
rate items of a will, two or more legacies 
or devises are given to the same non-ex- 
empt persons, does the inheritance tax 
law allow a $'.iOO exemption on each leg- 
acy, or is there to be but one such 
exemption on the aggregate taken by 
such person ? the court in answering 
this question held that as *' all property, 
which shall pass * * * shall be lia- 
ble to a tax of five per centum of its 
value above the sum, of $2 000," it mat- 
ters not whether the property pass tinder 
one or more items of the will, or wheth- 
er the property^ pas.sing under more than 
one item be real or personal, the tax is 
collectable on the aggregate of such 
property less $200, which is exempts 



Entered at the Postofflce. Nor walk, Ohio, as second 
dlass matter. 



THE FOSSMOST OHIO LAW PAPER. 

The grtnuth of thin papei' duritig 
1890 has been so tnarkeil that we cou" 
fidenUy assert that it now has a greater 
circulation that* any other Ohio law 
paper • It also contains so much wore 
legfU tnatter that we are JustifU'd in 
elaitning it to be the leading paper in i 
its class. ' 



DEATH OF JUDGE KARTIN. 

Judge Matthias Martin, ot Columbus, 
died at his residence in that city, Tues^ 
day morning of this week. The deceased 
was born in Columbus. November 29, 
1818, and in early life he learned the 
trade of painter, and later on embarked 
in the newspaper business, and after- 
wards became an editor of TAe States- 
man. He served four years as clerk of 
the national House of Representatives 
and Tor two years was the librarian of 
the House. In 1866 he ran for congress, 
his opponent being S. S. Cox. In 1861 
he was elected county auditor, and in 
1863 was reelected. Toward the close 
of his life he served as justice of the 
peace for nine-^years, and the last office 
held by him was that of judge of the 
police court. At the time of his death 
the judge leaves surviving him a widow 
and several children to mourn his loss. 
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FOR SALB. 

A good law library for ^le cheap, con- 
sistitig of the latest text books, reports 
and other valuable law books, including 
a complete set of Lawyer's Reports An- 
notated. For particulars address E. R. 
Stilson, New London, Ohio. 



DISTRIBUTION OF OUTSIDB RSLIEF. 

An opinion of general interest to all 
county infirmary directors was submitted 
by Director of Law Bargar, of Columbus, 
last Friday, to Director Holmes, in which 
he defines the relative authority of the 
Qounty infirmary directors and the town- 
ship in the distribution of outside relief. 
The opinion is as follows : 

Dear Sir — Replying to. your letter of 
March 1, I beg leave to say: Section 975 
of the Revised Statutes was repealed by 
the legislature of Ohio, April 16. 1896. 
This statute, as repealed, authorized the 
furnishing of assistance to the poor out- 
side of the county infirmary and pro- 
vided how costs for relief should be 
paid. 

There is, therefore, no authority of 
law for furnishing such lelief in the 
manner as heretofore under said statute, 
nor would the county treasurer be author- 
ized to pay bills or vouchers therefor. 
The matter is left now, by statute, in the 
hands of the township trnstees, who are 
authorized to make a levy therefor. In 
this city the city limits are co-extensive 
with the limits of Montgomery township 
and^ the functions of township trustees 
vest in the department of public safety. 
This department would ha\^ authority 
under section 2827 of the Revised Stat- 
utes, on or before the 15th day of May 
each year, to determine the amount of 
taxes necessary, subject to the limitations 
of said section, for the relief of the poor 
outside of the county infirmary, and hav- 
ing so determined should certify the 
amount to the county auditor to be 
placed upon the duplicate and collected 
as other taxes. When so collected, the 
distribution ot such fund would be under 
the supervision of the department of 
public safety, exercising the functions of 
the board of township trustees. 

The poor department will be contin- 
ued as if no change in the law had been 



enacted and whatever cost results will 
doubtless be provided for when the an- 
nual poor levy for Montgomery town- 
ship is made on May 15. 



FIRST DSGRBB MURDER. 

[Seneca Common Pleas Court, December 27. 
1895.] 

The State of Ohio, v. Leonard J. 

Miller, alias Levi J. Miller, 

alias Leon J. Martin. 

CHARGE TO THE JURY. 
[Delivered by Judge Schaufetberirer.J 

Genifemen of the /ury . The defend- 
ant, in this case, Leonard J. Miller, other- 
wise called Levi J. Miller, otherwise 
called Leon J. Martin, stands charged 
with the crime of murder in the first de- 
gree. 

Section 6808. of the Revised Statutes 
of this state, provides that "Whoever 
purposely, and of deliberate and premedi- 
ated malice * * * kills another, is guilty 
ot murder in the first degree." 

Section 6810, provides that, **Whoever 
purposely and maliciously,'* except as 
provided in Section 6808, just read, "kills 
another, is guilty of murder in the second 
degree.'* 

Section 6811, provides that, ''Who- 
ever unlawfully kills another," except as 
provided in the two sections read, viz., 
sections 6808 and 6810, 'is guilty of 
manslaughter." 

The indictment in this case charges in 
substance that, on the 23fd day of 
October, A. D. 1895, within the County 
of Seneca and State of Ohio, Leonard J. 
Miller, alias Levi J.' Miller, alias Leonard 
J. Martin, in arid upon one August 
Schultz, then and there being, did un- 
lawfully, purposely, and of deliberate 
and premeditated ma i ice make an assault, 
in a menacing manner, with intent him, 
the said August Schultz, unlawfully, 
purposely, and of deliberate and pre- 
meditated malice, to kill and murder ; 
and that the said Leonard J. Miller, alias 
Levi J. Miller, alia^ Leon J. Martin, then 
and there, had and held in one of his 
hands a certain pistol charged with gun 
powder and one leaden bullet, which 
pistol he then and there, unlawfully 
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purposely and of deliberate and premedi- 
tated malice, did discharge and shoot off 
against and upon the said August Schultz 
with intent beforesaid , and, ^ with the 
leaden bullet aforesaid, out of the pistol 
aforesaid, bv force of the gunpowder 
aforesaid, by him discharged and shot off 
as aforesaid, did strike, penetrate and 
wound the said August Schultz, 
in and upon the left side of his chest, 
therebj' giving to the said August Schultz 
with the leaden bullet aforesaid, so as 
aforesaid discharged and shot out of the 
pistol aforesaid, in and upon the left side 
of the chest of the said August Schultz, 
one mortal wound of the depth of fifteen 
inches, and of the breadth of one-halt ot 
an indi, of which mortal ^wound he the 
said August Schultz, then and there, 
died; and hence the said Leonard J. 
Miller, alias Levi J. Miller, alias Leon J. 
Martin, him, the said August Schultz, in 
the manner and by the means aforesaid; 
unlawfully.' purposely, and of deliberate 
and premeditated malice,^ did kill and 
murder, contrary to the form of the stat- 
ute in such cases made and provided, and' 
against the peace and dignity of the state 
of Ohio, 

To this indictment the defendant. 
Leonard J. Miller, alias Levi J. Miller, 
alias Leon J. Martin, has pleaded not 
guilty. The legal effect of this plea of 
not guilty, is to deny and put in issue 
each and every material fact contained 
in the indictment, and every element nec- 
essary to convict the defendant of any 
crime charged or included in the indict- 
ment. 

In the trial of persons charged with 
crime, the law raises no presumption of 
guilt against the accused, but, on the con- 
trary, every presumption of the law is in 
favor of his innocence, and in this case, 
it will be your duty to acquit the defend- 
ant, unless, upon consideration of all the 
evidence produced on the trial, you are 
all satisfied, beyond a reasonable doubt, 
of the truth ot each material fact con- 
tained in the indictment, and of the ex- 
istence of every element which is neces- 
siry to constitute the crim- charged or 
included in llie indictment. This pre- 
sumption of innocence is not an idle one. 
It is intended to, and should, inure to 
the benefit ot the defendant upon every 
material fact which you are Called upon 



to consider, and must be recognized by 
you in your deliberations. This pre- 
sumption must not only be overcome by 
the state, but the state must go further 
and satisfy each of you, by the evidence, 
beyond a reasonable doubt, that the de- 
fendant is guilty ; otherwise, it will be 
your duty to acquit him. 

By the words "reasonable doubt" 
is meant a doubt which has some 
good reason for it, arising from the 
evidence in the case. In other words, 
a reasonable doubt is that state or con- 
dition of mind, which, after a fair and full 
comparison and consideration of all the 
evidence in the case, both on behalf of 
the state and the accused, prevents you 
from saying and feeling to a moral cer- 
tainty that the defendant is guilty of the 
crime charged. If you have such doubt, 
if your conviction of the defendant's 
guilt, as charged in the indictment, does 
not amount to a moral certainty, from 
the evidence in the case, then you are 
not satisfied beyond a reasonable doubt, 
^nd, in that event, it will be your duty 
to find the defendant not guilty. 

A reasonable doubt, however, does 
not mean a doubt which may arise from 
a mere whim or caprice. It must be 
an actual, honest, substantial doubt, 
arising on a consideration of all the evi- 
dence in the case. If, after fairly and 
fully comparing and considering all the 
evidence in the case, you can say and feel 
that you have an abiding conviction of 
the truth of each material fact contained 
in the indictment, then you are satisfied 
beyond a, reasonable doubt. And while 
the law requires each of 5'ou to be satis- 
fied, by the evidence, of the defendant's 
guilt beyond a reasonable doubt, to war- 
rant you in convicting him of the crime 
charged, it at the same time prohibits 
you from going outside of the evidence 
to hunt up doubts upon which to acquit 
him. 

The indictment in this case charges 
the defendant, Leonard J. Miller. 'alias 
Levi J. Miller, alias Leon J. Martin, with 
the highest crime of felonious homicide 
known to the law, viz. : murder in the 
first degree. ^The indictment also in- 
cludes the two lower grades of homicide, 
viz.: murder in the second degree and 
manslaughter; and also the minor offences 
of assault and battery, and assault ; ar 
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under this indictment, according as tlie duct and demeanor on the stand while 
evidence may require, you may find the testifying, their apparent fairness, or 
defendant not guilty, or guilty of murder bias, if any such appears, their oppor- 
in either the fiist or second degree, or of tunities of knowing what they testified 
manslaughter, or of assault and battery, - to, the reasonableness of their testimony, 
or assault. and any manifest interest, if any. which 

-The killing of a human being may be ! they may have in the result of this trial, 
either justifiable or excusable, or feloni- j and give to the testimony of each wit- 
ous and criminal. The killing is justi- i ness such weight as under all the cir- 
fiable when done in the necessary or ; cumstances you think it entitled to. 
apparently necessary defense of one's ; One of the defen.ses interposed on be- 
self or family from death or great bodily I half of the accused is, that at the time 
harm, attempted to be committed by : he is alleged to have committed the 
force. It is excusable when one. in do- ; crime charged, he was not of sound 
ing a lawful act, by mere accident, un- i mind, was at times affected by melan- 
fortunatly kills another. When the ; choly, and laboring under certain insane 
killing is neither justifiable, nor excus- " delusions; in other words was insane, 
able, and the slayer is not insane, it is' Much testimony has been given on 
felraious and criminal, and it may be I behalf of both the defense and the pro- 
.raofder in eitlier the first or second | secution which tends to show the de- 
degree, or manslaughtrr. according as \ fendant's mental condition at, prior and 
the facts proved on the trial may war- i immediately subsequent to the time of 
rant. the alleged killing; the testimony of 

The material facts contained in the ; relatives, neighbors and acquaintances of 
indictment in this case are, first, time, the accused, as well as of ph^'sicians and 



viz.: the 23d day of October, A; D. 1895; 
secondly, place, viz. ; in the county of 



medical experts. The statements of 
witnesses who testifv as to actual obser- 



Seneca and state of Ohio : thirdly, the \ vations of and communications with, 
the body of the crime, viz.; that the ; the defendant at various periods of his 
crime of murder in the first degree, life, should be carefully received and 
which includes^Ui^ lower grades of homi- ; scrutinized by you, aiid given such 
cide, as alri^utft) explained to you, was weight, as under the rules already given, 
committed in a manner and lorm as you think them entitled to. The opin- 
cbarged in the indictment ; and fourthly, ions of experts, based solely upon facts 
identit3^ viz. : that the defendant. • assumed in the hypothetical questions 
Leonard J. Miller, alias Levi J. Miller, propounded to them, are entitled to 
alias Leon J. Martin, is the peison who greater or less weight according as the 
committed that crime. i facts so assumed may or may not have 

These facts, together with all the ele- 1 been established by the evidence, and 
ments which constitute the body of the according to the experience and means 
crime charged, as already explained to I of observation enjoyed by such experts, 
you, are denied and put in issue by the ! and the care, fairness and impartially 



defendant's plea of not guilty. In de- 
termining Jhese issues you should care- 



manifested by thetn while testifying; 
and, hence, their, opinions should be 



fully consider the whole of the evidence, received by you with great caution 
both on behalf of the state and the | You should not take for granted that 
accused, all the testimony and the cir- j the statement of facts contained in the 
cumstances proved on the trial, and give hypothetical qtiestions pronounced to the 
to the several parts of the testimony and j expert witnesses are true ; on the con- 
to the circumstances proved, such weight j trary, you should carefully examine and 
as you think them entitled to : and in I weigh the evidence and from that de- 
determining the weight to be given to termine which, it any, of those state- 
the tesiinioiiy ol the s veral witnesses men ih are true;, and which, if any, are 
who hive testified, and you are the sole not true, before giving eflect to the 
judges as to how much or how little i opinions based upon such statements : 
weight shall be given, it is proper for j such opinions as are based wholly upon 
ou to take into consideration their con- ' a fair statement of all the facts estab? 
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lished by the evidence are entitled to 
much weight in your consideration of 
this question. On the other hand, such 
opinions as are based only Upon a par- 
tial statement of ihe facts so established, 
or upon a statement of facts, some of 
which have not been so established, are 
entitled to little or no weight in 
your considerations. 

Many witnesses who are not physi- 
cians or experts have also given their 
opinions as to the sanity or insanity of 
the accused. These opinions are also 
to be received and considered by you 
with caution, and given such weight as 
you may deem them entitled to. These 
non-expert witnesses have been required 
to state the facts upon which they base 
their opinions in order that you might 
be enabled the better to test the con ect- 
ness of th^ir opinions, and the opinions 
of such witnesses may be entitled to 
much, little or no weight according to 
the witnesses iamiliarity with the ac 
cused, their means of observing him and 
knowing him as shown by their testi- 
mony, as well as their manifest intel- 
ligence and fairness, or unfairness, 
towards, him. 

Your verdict, on this question of in- 
sanity, must be formed upon the tacts 
proved and opinions given by profes- 
sional and non-professional witnesses on 
the trial. You have, therefore, both 
facts and opinions to consider and 
weigh. The credibility of all witnesses 
is not the .same ; the value of all their opin- 
ions is not the .same. Hence, you must 
exercise your -judgment and good sense 
and do justice accordingly, basing your 
judgment upon .suctf facts and opinions 
as you deem worthy of consideration. 
The medical testimony given in the 
case, if without bias in favor of either 
party, may be a salutary means of as- 
sisting you in deciding ^he case on con- 
sistent and sound principles. But. as 
already explained, such testimony should 
be received with great .caution, and, like 
the opinions of neighbors and acquaint- 
ances, should be regarded as of little 
weight if not well sustained by reasons 
and tacts that admit of no misconstruc- 
ti(m. 

Insanity is recognized by the law as a 
proper and legitimate defense in crimi- 
nal prosecutions, and will excuse the 



commission of a criminal act, when it is 
made to appear affirmatively, by a pre- 
ponderance of the evidence, that the 
person committing the act was at the 
time insane, and that the act in question 
was a direct crmsequence of his insanity. 

' The law recognizes partial as well as 
general insanity; tlu:t a person may be 
in.sane upon one or more subject.*^ and 
sane as to all others; that he may be 
laboring under an insane delusion upon 
.some particular matter or regarding some 
particular person, and generally .sane 
upon all other subjects. As regards the 
guilt or innocence of a person charged 
with the commission of crime, it makes 
no difference whether the act charged 
was produced by general insanity, or by 
an insane delusion regarding some par- 
ticular person or subject. If the person 
charged was at the time of the alleged 
crime laboring under an insane delusion, 
and the act itself was the product of 
such delusion, and the accused at the 
time did not know or realize that he was 
doing wrong or committing a crime, 
then lie cannot be held criminally respon- 
sible for the act. 

On the other hand, although the per- 
son charged may, at the time of the al- 
leged crime, have been laboring under 
insane delusions, yet if the act itself was 
not the product of such delusion, and the 
accused at the time knew and realized 
that he was doing wrong and commit- 
ting a crime, then the law holds him 
criminally responsible for the act. 

While, then, the defense of insaility is 
to be regarded as a not less full and 
complete, than a humane defense, when 
satisfactorily established, and while you. 
should guard against inflicting the pen- 
alty of crime upon the unfortunate per- 
son whose mental faculties are deranged 
or destroyed, you should be equally 
careful that you do not suflFer mere 
theories or opinions which are not well 
sustained by reasons and facts, to furnish 
protection to guilt. 

>yas, then, the defendant, at the time 
of the alleged killing of August Schultz, 
insane and irresponsible to the law? 

In (leiermijiing this question, you 
must be ir in mind that the law presumes 
every person who has reached the age of 
discretion to be of suflScient mental cap- 
acity to form the criminal purpose, and 
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to deliberate and to premeditate upon • 
the acts which malice, anger, hatred, re- 
venge or other evil disposition ni.^at im- 
pel him to perpetrate. To defeat this 
legal presumption which meets the de- 
fense of insanity at the threshold, the 
mental alienation relied upon by the ac- 
cused" must be affirmatively established 
by the evidence, and the burden of estab- 
lishing the insanity, of the accused, rests 
upon the defense. It is not sufficient if 
the evidence barely shows that insanity, 
general or partial, was possible. The 
proof must be of such forces and charac- 
ter as to annul the legal presumption of 
sanity: it must reasonably .satisfy you 
that the deicndant was not sane. In 
other words, the defense must satisfy 
you, by a preponderance of the evidence, 
that, at the lime o( the alleged killing of 
August Schultz, the defendant was af- 
fected by insanity, or by some insane 
delu.sion, or homicidal mania, to .such an 
extent that he did not know what he was 
doing, or that he did not know that 
what he was doing was wrong. 

The statute, as you will remember, de- 
fines murder in the first degree as the 
purposely killing of another with delib- 
erate and premeditated malice. Pur- 
posely, implies an act of th^ will, an in- 
tention, a design to do the act. It 
presupposes the tree agency of the actor; 
t:ee to act or abstain trom action; free to 
embrace the right and reject the wrong. 
Delibera ion and premeditation, require 
action of the mind. They are operations 
of the intellectual faculties, and require 
an exercise of reason, reflection, judgment 
and decision and it cannot happen in any 
case where the faculties of the mind are 
deranged, destroyed, or do n >t exist. 
Therefore, the following. questions afford 
a Very satislactory test, and it is the 
legal test, as to whether the condition vA 
the defendant's mind was such as to ren- 
der him irresponsible for the alleged 
crime within the meaning of the law, viz: 
l.st. Was he, the defendant, a free agent 
in forming the purpose to kill? 2d. Was 
he, at tjie time the act was committ^id, 
capable of jud.i::ing w'.etber tht* act was 
right or wron^c^' -^d. Did he know, at 
the time, that the act wa- an offense 
against the laws of God and man? 

If from the evidence you .say **No,'' 
he is innocent; if "Yes," and you find the 



killing to have been done purposely, 
with deliberate and premeditated malice, 
he is guilty. In other words, if. upon a 
full consideration of all the evidence in 
the case, all the te.stimony and the cir- 
cumsiances proved, you believe from a 
[)reponderance ot the evidence that the 
defendant's mental condition was such 
tint he was not a free agent in forming 
the j)urp()se to kill August Schultz. or 
th.it he was not capable of judging 
whether that act was right or wrong, and 
did not know, at the time of the fatal 
shot, that he was committing a crime, 
then your verdict should be that you find 
the defendant not guilty by rea.son of in- 
sanity. If, on the other hand, you. be- 
lieve from the evidence that the defendant 
was a free agent in forming the purpose 
to kill August Schultz, thai he was at 
the time capable of judging whether that 
act was right or wrong, and that he knew 
at the time that he was committing a 
crime, then the law holds him criminally 
responsible for the act done. 

Another defense urged on behalf of 
the accused is, that the killing of August 
Schultz was itistifiable on the ground of 
.self defense. Th s defense, like that of 
insanity, to be available as a defense, 
must be affirmatively established by the 
evidence, and the burden of proving the 
facts which are nece.ssary to justify the 
homicide, rests upon the defendant. 

Under the law of this state homicide 
is excusable on the ground of self de- 
fense only under the following circum- 
stances each of which must be established 
bv the accused, by a preponderance of 
the evidence, to authorize a verdict of 
acquittal, viz.: The slayer, in the care- 
ful and proper use»of his faculties, must 
believe in good faith, first that he is in 
imminent danger of death or great bod- 
ily harm: although in fact he may be 
mistaken as to the exi.stence, or immi- 
nence of danger. Second, that his only 
means of escape consists in taking the 
life of his assailant. And third, there 
must be reasonable ground for such be- 
lief. 

In order to determine whether or not 
tlie d-^rendnnt. at the time and place of 
the alleged killing, believed in good laith 
that he was in imminent danger of death 
or great bodily harm, and had reasonable 
grounds for such belief, it is proper that 
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you should understand the rights and 
duties of Marshal Schultz and, his assis- 
tants, as well as those of the defendant. 
Under the laws of this state, the mayor 
of any city of the second class, fourth 
grade, has jurisdiction, in criminal cases, 
throughout the county in which such 
city is situated, and may. by warrant is- 
sued by him, cause any person charged 
with the commission of a felony or mis- 
demeanor to be arrested and brought 
before himself for the purpose of inquir- 
ing into the complaint ; and it is by law 
mace the express duty of the marshall 
of such city to execute all warrants and 
writs so issued and directed to him by 
the mayor. He must forthwith arrest 
and bring before the mayor, the person 
or persons, named in such warrant, and 
his jurisdiction for that purpose is co-ex- 
tensive with fh^ county. And in this 
case, if you believe from the evidence 
that the city of TiflSn, in Seneca county, 
was at the time in questioa a city of the 



make desperate resistence, and the officer 
believes and. has reason to bei-eve that 
he will make such resistance if notified 
of the officer's purpose, or if he has 
knowledge of the officer's purpose, 
then the officer is no^ required to 
even notify the accused th^^t he 
has a warrapt for his arrest, or to advise 
the accused of his purpose to make the 
arrest. The officer should first make the 
arrest, then he may explain • why he 
made the arrest and then, if the accused 
desires it, the officer should pro- 
duce his warrant or authority for mak- 
ing the arrest* The accused ' has 
no right , to demand an inspection of 
the warrant until alter he has 
placed himself peaceably into the cus- 
tody of the officer, knowing him to be 
such. If the accused by words of ihrtats 
resists arrest and is visibly prepared to / 
make resistance, the officer and his as- 
sistants may use any words, resort to any 
stratagem, or employ any force, which • 



second class, fourth grade, and exercis- . they may deem necessary, to throw the 
ing the functions of such. city, that Au- 1 accused off his guard, and to overcome 
gust Schultz was the marshal thereof, , the resistance made, or threatened, in 
that the mayor of said city issued a war- , order to accomplish the arrest without 
rant directed to said marshal for the injury to themselves, 
arrest of the defendant, and that the; Hence in this case, if, you believe 
defendant was then within Seneca county, I from the evidence that August Schultz, 
then you will be justified in finding not , as marshall of the city of Tiffin, was, at 
only that August Shultz was duly author- ■ the time ih question, authorized and had 
ized to arrest the defendant, but thai it j a warrant lor the arrest of the defendant, 
was his peremptory duty under the law then it follows as a matter or law that 
to arrest him wheresoever found within ! he had a right to take with hlin officer 
the limits of the county. j SvVeeney and Abraham Sheidler to assist 

An officer having authority to arrest is] him, and if after arriving at defendant's 
under the protection of the law, while | house and gaining admittance, you be- 
in the lawful exercise of that authority. 1-ieve froni the evidence, that he, the de- 
He may take with him such assistance fendant, made threats of resistance by 
as he may deem necessary^ and such a.s- declaring that he would not be taken 
sisiance, and every one coming to the alive, and was armed with deadly weap- 
officer's aid, and in good faith lending ons and visibly prepared to make desper- 
his assistance, whether commanded or ate resistance, then Marshal Schultz was 
not, are under the same protection as the not required lo produce his warrant to 
officer himself. If being such officer's < the defendant ; nor was he required lo 
duty to make the arrest, the law clothes notify defendant that he had a warrant, 
him with the power to accomplish the ' or even that he intended to arrest him. 
result. His duty is to overcome all re- if in good faith he believed, and had 
sistance and bring the party to be arrested i^)od reasons to believe, that by oiviiig 
under physical restraint, and the means such notice, serious injury would resnlt 
he may use are so extensive with the to himself or assistants, The nuirshnrs 
duty. The officer is not required to pro- warrant was a protection lo him and his 
duce the warrant or authority before i assistants for all words or acts reasonably 
making the arrest ; and if the person to , necessary for its execution, and if a 
be arrested is armed aud prepared to ' struggle ensued between the defendant 
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and the marshal and Officer Sweeney, 
Mr. Sheidler had a right, and it was his 
duty, to come to the officers* aid and give 
his assistance, whether commanded by 
Marshal Schultz or not. 

[CONCLUDED NEXT WKEK.J 



SUPRSME COURT OF OHIO. 

Official Record of Proceedings. 

General Docket. 

Tuesday, March », 1897. 

4096. Eliza Heaton, etc. v. John N. Eldridge 
et al. etc. Error to the circuit court of Frank- 
lin county, judgment of the circuit court re- 
versed and that of the common pleas affirmed. 
This case was argued to the first division and 
considered by the whole court. To be re- 
ported. 

4155. Samuel A. Cooper v. The Toledo & 
Ohio Central Ry. Co. Error to the circuit 
court of Hancock county.' Judgment affirmed. 

4212. The Wheeling & Lake Erie Ry. Co. v. 
Jacob Rebuian. Krror to the circuit court of 
Medina county. Judgment n (firmed on the 
authority of Fries v The Wheeling & Lake 
Erie Ry." Co. 

428~>. Maggie B. Minnear v. Emma Holloway. 
Error to the circuit court of Morrow county. 
Judgment of the circuit court reversing the 
judgment of the comnitm pleas affirmed. The 
judgment rendered after the reversal is re- 
versed an<i the cause remanded totl'^e common 
pleas for a .lew triul. To be t cf ported 

4349. The B. & O. S. W. R. R. Co. v. Frank 
Litter. Error to the circuit court of Ross 
county. Dismissed by plaintiff in error at its 
costs and without record. 

4403. Valentine Fries v. Tht. Wheeling and 
LaiiC Erie Railway Co. Error to the circuit 
court of Huron county. Judgment reversed 
and cause remanded to the circuit court with 
instructions to pass upon the assignnuiits of 
error not considered by that court. To be re- 
ported. 

4419. George W. Weiser v. The Broadway & 
Newburgh Street R. R. Co. Error to the cir- 
cuit court of Cuyahoga county. Judgment af- 
firmed. 

4427. Fred J. Graef v. Philip J. Gates. Error 
to the circuit court ol Miami county. Judg- 
ment affirmed. 

4472. Abraham Darling v. the Trustees of 
Monroe township. Richland county. Error to 
the circuit court of Richland county. Judg- 
ment affirmed. 

448;i Joshua B Owsl-y v. Clarence Murphy, 
Assignee, et al. Jirror lo the circuit court of 
Butler county. Judgment affirmed. 
' 5130. The Cleveland & Marietta Ry. Co. v. 
Alice T. Irwin, Aiimx. Error to the circuit 
court of Guernsey county. Judgment affirmed. 



5140. The City of Cincinnati v. William 
Holmes, Admr., etc.. et al. Error to the cir- 
cuit court of Hamilton county. Judgment of 
the circuit court reversed and that of the com- 
mon pleas affirmed. Burket, C. J., dissents. 
To be reported. 

5336. James Reed et al. v. the State of Ohio 
ex rel. Thomas J. McDermott, etc Error to 
the circuit court of Muskingum county. Judg- 
ment affirmed. 

5385. Elmer E. Pearson, Auditor, et al. v. H. 
M. Stephen. Error to the circuit court of 
Miami county. Judgment reversed. Burket, 
C. J., and Shauck, J., dissent. To be reported. 

Motion Docket. 

2843. W. R. Ryan et al. v. L. Dean Holden. 
Trustee. Motion by defendant to dismiss 
cause No. 5370. on the General Docket Mo- 
tion overruled. 

2872. H nnah I -ell v. the State of Ohio. 
Motion for leave file a petition in error to 
the circuit court of Franklin county. Motion 
allowed and cause advanced. 

2880. James B. Gormley, Assignee v. E. J. 
Cunningham. Motion by def ndant to dismiss 
cause No. 4621, on the General Docket. Mo- 
tion overruled. 

28iil. The Good Templar Lakeside Building 
Co. V. W. M. Filabaum et al. Motion by de- 
fendant to dismiss cause No. ')294, on the Gen- 
eral Docket. Motion overruled. 

•2882. William Haas v. The State of Ohio. 
Motion for leave to file a petition in error to 
the circuit court of Hamilton county. Motion 
overruled. 

2883. The Superior Coal Company v. Amer- 
ica Hullingswroth, Admx. Motion by defend- 
ant to dismiss cause No. 5361, on the General 
Docket. Motion allowed and cause dismissed. 

New Cases Filed in the Supreme Court Since 
March 3, 1897. 

5477. Elihu Matthews et al. v. Jennie M. 
Krisher et al. Error to the circuit court of 
Hardin county. C. C. Lennert, Derr & Corbet 
and W. D. Ma thews, for plaintiffs. Henry K. 
M<ty and Black & Mahon. lor defendants. 

54"8. The O. S. KellJ- Co. v. Bernprd Lobcn- 
ihal et al. Error to the circuit court of Craw- 
ford county. Edward Vollrath, for plaintiff. 
Smith W. Bernett and W. J. Geer, for defend- 
ants. 

5479. Kdward M Spangenherg et al. v. 
Phillip Giunt y. Error to the superior court of 
Cincinnaii. J. J. Gasser. Ed. M. Spangenberg 
and Fred. Clark, Jr., for plaintiff. 

5480. The State of Ohio on the relation of 
Frank S. Monnett. Atty. .'^enerai, v. The Wind- 
sor Loan & Building Co. Quo warranto. 
Frank S. Monnett, .\ttorncy General for plain- 
tiff. 

5481. Laura L. Lynch by etc. v. Beiij. S. 
Cogswell, Hxr. E.rnr to the circuit court of 
Cuyahoga county. Gilbert H: Hills for plaint- 
iff.' George A. Groot, for defendant. 
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Judge Samuel W. Smith, one of the 
newly elected judges' of the Hamilton 
commoD pleas court, handed down an 
{^I^rtant opinion in view of the recent 
holding of the .supreme court in regard 
to mechanic's liens. The question arose 
m the case of /. py. Oiven & Co. v. 
lufHzs Afurrv e( a/., in which the court 
held that the sub-contractors should be 
allowed to prosecute their claims, and 
leave was given them, as well as the 
owner, to lurther amend or file any 
pleadings that may be necessary as be- 
tween the owner and the sub-contractors 
to bring the case to issue. 



The Franklin circuit court last week 
decided that the Earnhart law is consti- 
tutional. The constitutionality of this 
law was brought in question by the leas- 
ing of the Hocking Canal to the Colum- 
bus, Hocking Valley & Athens Railroad 
Company. The suit brought to test the 
validity of this law was brought in the 
common pleas court over three years 
ago, and that court decided in favor of 
the law. Judge Pugh rendering the de- 
cision. The plaintiffs in this suit claimed 
that the law was against their water 
rights. The cases were afterwards car- 
ried to the circuit court which sustained 
the decision rendered by Judge Pugh. 
The decision of the circuit court was 
written by Judge Summers and is a verv 
able one. ^ 



clS'Sft2f.**'*''°"'^"°®' Norwalk, Ohio, as second 



THE FOREMOST OHIO LAW PAPER. 

The growth of this paper during 
1896 has been so marked that we con- 
ftdeniip assert that it now has agreater 
eireulaiion than any other Ohio law 
paper. JU also contains so mtich more 
iegal matter that we are JusHfied in 
claiming U to be the leading paper in 
its eiass. 



In his interesting reminiscences of the 
Erie county bench and bar, published in 
the January number of the IVes/ern Re- 
serve Law Journal, John T. Beecher 
■ gives this very humorous incident in the 
: career of Lucas Selkirk Beecher: 

" Near the close of Mr. Beecher's prac- 
tice his hearing became impaired. A 
farmerwho lisped called at his office to 
employ him to bring an action against 
i the L. S. & M. S. Ry., to recover damaM 
for negligently killing some of his pigs. 
Mr. Beecher understood the farmer to 
claim that the company had killed three 
thousand of them, and said to the client 
inteirogatively. 'Three thousand and all 
at one fell swoop?' Whereupon the 
farmer shouted, 'No! No! Great God 
no ! three thows and pigths.' *' 
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Judge Dow, of the Union common 
pleas, made an important decision in 
regard to the fish and game laws recently, 
which knocks out the law a.^ amended 
last winter. The case arose over the 
fact that one Moder shot some fish in 
Mill creek last summer, and was ar- 
rested by the game warden and brought 
before a justice of the peace, who dis- 
missed the case. The case was then 
taken to the court of common pleas on 
mandamus, to compel the justice to 
assess ^ fine. Judge Dow dismissed the 
case, on the grounds that the law as 
amended last winter, does not prohibit 
the shooting of fish. 



tax laws have held out to those seeking^ 
legal separation, and if this bill shall 
become a law, as liovv seems altogether 
probable, thanks to the reawakened moral 
sentiment of the community, some other 
state must become the Mecca of the loose 
moralist the United States over. North 
Dakota has evidently concluded that a 
good name is more to be prized than the 
wages of sin and vice, however liberal 
they may be: 



The circuit court of Franklin county 
has dismissed the petition in error in the 
famous $8,000,000 Hocking Valley case. 
Over tWo years ago the Central Trust 
Co., of New York, began suit against 
Judge Stevenson Burke, of Cleveland, 
and others, who reorganized the Hocking 
Valley Railroad, to recover for the 
$8,000,000 of bonds i.ssued by them. 
After Judge Pugh, of the Franklin com- 
mon pleas, had overruled the defendant's 
demurrer to the petition, the .case was 
allowed to rest for about a year, then the 
Trust Co. filed a motion to dismiss the 
case ;' to this, holders of the bonds ob- 
jected, and Judge Pugh overruled the 
motion. The case was then carried to 
the circuit court, which dismissed the 
petition on the ground that Judge Pugh's 
decision was not a final order. In all 
probability the case will now go to the 
^supreme court, and ju.st what its outcome 
will be is awaited with a great de|l of in- 
terest. 



In the case of The Siaiv of Ohio v. 
Jatnes Williams, indicted for murder in 
I the second degree, and also a finding^ 
under the habitual criminal act, tried at 
the present term of the Belmont com- 
mon pleas court, the defendant was 
found guilty as charged. The defend- 
ant plead in bar a pardon to one of the 
former convictions to which the state in- 
terposed a demurrer, which was sus- 
tained by Judge Dreggs, the former judge. 
On a motion to set aside the verdict of 
the jury for a new trial, Judge Hollings- 
worth, the present incumbent, sustained 
the motion as to the latter conviction, 
holding the sustaining of the demurrer 
to the plea in bar, error. This raises a 
new question in our state and may be of 
some interest to the profession. The 
case discloses a legal paradox and points 
the necessity of some legislation. Wil- 
liams was convicted of murder in the 
seicond degree and also of being an ha- 
bitual criminf^l. If Jthe latter conviction 
had been right, which it would have been 
but for the pardon — the sentence would 
have been a judicial farce. To sentence 
him for life and then to be retained for 
the remainder of his days. 



The end of the "easy divorce" system 
in North Dakota appears to be in sight. 
The house of representatives of that 
state having passed, by the overwhelm- 
ing vote of tourty-four to five, a bill ex- 
tending the period of residence required 
from applicants for di\*orce from three 
months to one year. The passage of 
the bill by the other branch of the legis- 
lature ensures its enactment into, law, 
and thus a great scandal, which has 
brought the state and its people into 
disrepute, will be done away. Much 
deserved criticism has been directed 
against the .state for the inducements its 
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The enforcement of the act passed 
b;^ the legislature. March 3, 1S96, which 
provides that honorably discharged union • 
soldiers shall have preference in all 
appointments in the various public de- 
partments of the state and municipal 
corporations within the state, is to be 
brought about by mandamus proceed- 
ings which are to be brought by the 
Wooster G. A. R.. who desire to get a 
construction of this statute, and secure 
its enforcement in that county. The 
question will be brought about by that 
body by making an application to the 



OHIO LEGAL NEWS- 



203 



supreme court for a writ of mandamus 
to compel the county commissioners of 
Wayne county to employ an honorably 
discharged union soldier in the position 
of janitor of the courthouse and county 
buildings. 

If the act can be enforced it will 
furnish employment to many soldiers 
throughout the state. The question 



SATURDAY HALF HOLIDAY LAW. 

The circuit court of Cuyahoga county, 
on Wednesday of last week rendered' a 
decision of great importance to cities 
having a population of 50,000^ or over. 
In other words the court in the decision 
rendered decides that the Saturday half 
holiday law passed by our legislature last 
spring is unconstitutional. The case 
raised is of suflScient importance to war- upon which the circuit court declared the 
rant the supreme court in tak.ng it up in law to be unconstitutional was that of 
the first instance, and not compel the re- Dienter v. Htidsan, constable. This was 
lators to waste unnecessary time in the a replevin case and the claim was made 
lower courts until the act will become that a writ made out and served on a 
inoperative by reason of the age of the . Saturday afternoon, was illegal. In the 
soldiers. The law is a just and honor- common pleas court Judge Dissette de- 
able one, and to allow it to remain upon clarecl that the proceeding was illejg^al be- 
the statute books and not be able to en- cause the writ was served on a legal half 
force it is an outrage, which every law holiday ; this declared the half holiday 
abiding citizen should try and remedy, law to be constitutional. In the circuit 

' court the decision was rendered by Judge 
Caldwell, who in rendering his opinion, 
said in part : " The half holiday law is 
one on a general subject. A general holi- 



TSIBUTS3 TO A DBAD JURIST. 



Atthe opening of the circuit court at day is a subject of a nature pertaining 
Bowling Green. Wood county. Monday to every part of the state, and there is no 
afternoon, the following resolutions natural distinction existing between those 
were adopted in honor of the late Judge ' parts of the state that are subject to the 
Scribner of Toledo, and ordered spread ' law and those that are not. There is 
on the records of the court. no ground whatever upon which the 

**R^solved, By the bar of Wood legislature can make that classification, 
county - aiid for this reason the law is unconsti- 

-That in the death of Hon. Chas. H.!^"«o°«l- ^^^ action of the common 
Scribner the bench and bar of Ohio have P^^^ ^^P^^.^^ overruled and the case is 
lost a man whose learning, ability, purity 
and fair mindedness made him an honor 
to the legal profession. 

**The qualities of head and heart 
which made him beloved by all while 
living will remain with us in 



remanded.' 



PLUMBBS'S LICBR8B LAW. 



rememberance, stimulating us to strive 
more earnestly for whatsoever things 
are honest, whatsoever things are pure, 
and whatsoever things are of good re- 
port. 



The constitutionality of the plumbers' 
grateful iicen.se law, passed by the last general 



assembly is to be tested. The initial 
step was taken Monday, this week, by 
the filing of an injunction against the 
plumbers* board of examiners in Colum- 
bus, in which it is sought to restrain that 



''We tender our earnest sympathy to body from interfering with the plumbers 
his bereaved family. who failed to pass the necessary exam- 

"We respectfully ask the court of inations. 
which he was a member, to give these The law requires that before a master 
resolutions a place on its records, to the or journeyman plumber shall be qualified 
end that future generations reading them to perform plumbing work, he shall first 
may realize the esteem in which Judge pass a satisfactory examination, to be 
Scribner was held by those who saw him conducted by a board of examiners, con- 
from day to day under the strong light , sisting of the president of the board of 
which always beats upon the judicial . health, the inspector of buildings, two 
o£Bce." master plumbers and one journeyman 
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plumber. Certificates of competency or 
licenses, as they are called, are issued to 
successful plumbers at a cost of $5 to 
master plumbers, and at a cost of $1 to 
journeyman plumbers. The licenses 
may be revoked at any time by the 
, board of examiners and a penalty of $5 
to |50 is attached to. a violation of the 
law. 

, The effect of the operation of the law 
will be that of creating a material reduc- 
tion in th^ number of journeymen plum- 
bers and a lesser effect in a reduction of 
the number of master plumbers, and the 
character of the decision rendered as re- 
gards the constitutionality of the law 
will have a most important effect upon 
the conduct of plumbing business and 
upon the sanitary character of the work 
performed, and it will be awaited with 
interest by plumbers and the department 
of health. 



CONSTRUCTION OF BOULEVARDS. 

The right of county commissioners to 
construct boulevards was decided by the 
circuit court of Franklin county last 
Friday. The case was that instituted 
by Mr. Thomas who brought proceed- 
ings to enjoin the building of what is 
known as the Dublin boulevard. The 
lower court granted the injunction and 
those favoring the project carried the 
case to the circuit court, which aflBrms 
the judgment of the common pleas. The 
opinion is as follows: 

'* We deem it necessary to consider 
but one question, which in our opinion 
is decisive of the case. 

*'Sec. 4829 confers power on the 
county commissioners to lay out and 
construct any new county roao, or to im- 
prove any state, county or township road, 
or any part therof, or any free turnpike 
road, or any part thereof not completed, 
and may improve several road sor parts 
thereof not free turnpike roads, or parts 
thereof not completed when Ihe same 
'may be united in one continuous road 
improvement. The roads which may be 
so improved are those and only those 
specified in this section. 

"It appears from the record that that 
part of Fifth avenue embraced in this 
improvement is a road constructed un- 



der the suburban road law. and it does 
not appear that it is a road of the char- 
acter of those specified in section 4829. 
It is sfii i^aieris. It was constructed 
under an act passed subsequent to the 
two-mile assessment pike law and ft does 
not appear that the county commission- 
ers have any jurisdiction over it or one 
authorized to take it out of the hands of 
the board of control. 

"This being true the proceedings of 
the commissioners do not provide for a 
continuous improvement." 



OPERATION OF GARBAGE PLANTS. 

Judge Evans, of the Franklin com- 
mon pleas, several days ago decided that 
the garbage reduction plant located in 
the city of Columbus was a public nuis- 
ance. The entry in the case, which is 
styled Daniel Munk v. The Columbus 
Sanitary Works Co., is as follows : 

** This day this cause came on to be 
heard upon the pleadings, the evidence 
and the arguments of counsel and was 
submitted to the court. On consideration 
whereof the court finds that the defend- 
ant in the operation of its garbage plant 
is creating a nuisance and in the creation 
of such nuisance casts upon plaintiff's 
land and into and about his dwelling, 
noxious odors, vapors and gases, causing 
material inconvenience and discomfort to 
him and his family. 

"The court further finds that the 
plaintiff is entitled to an injunction re- 
.straining the defendant from operating its 
said garbage plant so as to cause offen- 
sive lud noxious oders, vapors and gases 
to be cast upon plaintiffs premises in the 
petition described and into and about his 
dwelling. 

**It is therefore ordered, adjudged 
and decreed by the court that an injunc- 
tion be and the same is hereby granted 
restraining the defendant from operating 
its garbage plant so as to create or cause 
to l)e cast upon the land of the plaintiff 
in the petition described any offensive, 
noi.some or noxious oders, vapors of 
gases or into or about the dwelling or 
plaintiff, from and after the first day of 
May. 1897. 

**Tbis day, towit : May 1, 1897, is 
named and fixed by the court in order 
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that the defendant may, between the date 
of this entry and the said first day of 
May, 1897, il it desires so to do. avail it- 
self of the means and agencies within its 
power to prevent said nuisance. If, 
however, it shall be inade to appear to 
this court that the defendant does not 
propose or intend in good faith to make 
use of the proper means and agencies to 
prevent said nuisance, said injunction 
shall be and become operative from and 
after the date of this entry." 



THE TEN COMMANDMENTS. 

A member of the Kansas legislature 
has taken the revised version of the ten 
commandments as found in the Exodus 
and incorporated them in the form of a 
legislative bill, which he wishes to have, 
and which probably may, be duly made a 
part of the criminal procedure of that state. 
The preamble to the measure is as fol- 
lows : 

PREAMBLE. 

AN ACT TO GIVE STATUTORY FORCE TO 
THE TEN COMMANDMENTS. 

Whereas, The men of the present gen- 
eration have become doubters and scof- 
fers; and. 

Whereas. They have strayed from the 
religion ol the fathers ; and, 

Whereas, They no longer five in the 
fear of God ; and, 

, Whereas, Having no fear of puni.sh- 
ment l>eyond the grave, they wa?itonly 
violate the law given to the world from 
Mount Sinai. 

The bill which lollows is composed 
of ten sections, each of the command- 
ments constituting a section, and as the 
readers of the Lec;al News, have the 
decalogue by rote, it is not necessary to 
reproduce it. 

Section 11 of the bill provides for the 
punishment of violators of the com- 
mandments. The penalties are visited 
on men onl}'. They are : 

For having another God, fine :J1,000 

For making a graven image, one 

year in the penitentiary and a 

fine of ' l.O(K) 

For taking the name of the Lord 

in vain and for not obser\ing 

the vSabbath day. fine r,00 



For not honoring father or mother, 
six months in the penitentiary 

and a fine of $ 600 

For committing murder, hanged by 
the neck until dead. 

For adultery, penitentiary for life. 
For stealing, fine or imprisonment in 
the discretion of the court. 

For bearing false witness, imprison- 
ment in the discretion of the court. 

For coveting thy neighbor's house; his 
wife, his servant, his maid or his ass, 
fine and imprisonment in the discretion 
of the court. 

Section 12 provides that "this act shall 
take effect and be in force from and after 
its publication in the statute book." 



COLLATERAL INHERITANCE TAX 
HOLDINGS. 

Under the will of Ezekiel Simon, after 
a number of legacies to charities aggre- 
gating sixteen thou.sand dollars, and two 
bequests to great nieces, the remainder is 
granted to trustees for the purpose of in- 
vestment, reinvestment, etc., and to paj- 
the net income to decedent's wife for her 
life, and also to pay her so much of the 
principal as she may from time to time 
require or demand ; after her death cer- 
tain other legacies are to be paid to per- 
sons not exempt from the collateral in- 
heritance tax. 

Upon an application for instructions 
by the excecutor, Judge Ferris yesterday 
(March 8.) decided that the bequests to 
chartiable institutions and to the great 
nieces are not exempt from the tax ; anil 
also that as the widow has a right to use 
a part of tne principal of the remainder, 
the value of her estate in the same is not 
ascertainable, and therefore the legacies 
over to the non-exempt persons are not 
taxable. Had the devise to the wife been 
simply a life estate, the legacies over 
would be now taxable. 

Max yy. May for executor. 

Thomas //. Darby for the State. 

By the will of Eliza Bates legacies are 
granted, among others, to nieces and 
nephews of the testatrix's husband, 
grand-nieces of testatrix and charitable 
institutions ; also, devices of real estate 
to grand-nephews. By the inheritance 
tax law, w penalty of eight percent, is 
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collectable in case of non-payment within 
a year of the death of testatrix, which, in 
this year of the death of testatrix, which, 
in this case, occurrd more than a year 
ago. 

Judge Ferris held that the statute ex- 
empts nieces and nephews of the dece- 
dent ; that exemptions are not favored ; 
that such exemption does not extend be- 
yond the children of the testatrix's broth- 
ers and sisters, and therefore does not 
cover the case of the nieces of her consort; 
that grand-nieces and charitable institu- 
tions are liable to the tax. Appraisers 
will be appointed to determine the value 
of the real estate. The penalty of eight 
per cent should not .b^, in justice, col- 
lected. The direct inheritance Uix was 
declared unconstitutional, it was supposed 
the collateral inheritance tax would meet 
the same fate. There was no effort made 
to enforce the law which has been now 
held to be constitutional. The amount 
of the tax is to be certified by the court 
to the auditor for listing, and then is pay- 
able. Because of what has been stated, 
this has not been done. The executors 
have not been negligent, and there is no 
basis for the imposition of a penalty. 

Peck & Shafer for executors. 

Healy & Brannan, P, /, Cadwallmder, 
Jtdge Connor, A. C. Cassati for legatees. 

Thomas H. Darby for State — Court 
Index. 



ADMITTED TO THE BAR. 

At the quarterly examination held at 
Columbus last week by the committee 
appointed by the supreme court to ex- 
amine applicants applying for admission 
to the bar, two members of the legisla- 
ture. Senator Howard of Xenia and Rep- 
resentative Landis of Butler county, 
were among the succe.ssful applicants. 
Seventy-two out of 122 applicants re- 
ceived certificates, as follows . 

James D. Armstrong, Lima. 

William G. Baldwin, Warren. 

George C. Banies, Sabina. 

William C. Bigger, Cadiz. 

Charles Boyd, Wellsville. 

William A. Burrell, Elyria. 

Frank M. Bateman, Washington, C. H. 



Ralph A. Beard, Youngstown. 

C. F. Beery, Akron. 

Charles £. Chadman, Conneaut. 
William W. Chapman, Da>ton. 
George L. Campbell, Ashland. 
Malcolm G. Davies, Cincinnati. 
Samuel Doerfler, Cleveland. . 
M. Francler Dunn, London. 
O. W. Donart, Paulding. 
A. E. Dunning, Cleveland. 
Frank H. Dean, Xenia. 
L. A. Edwards, Ewington. 
H. M. E^gleston, Mt. Vernon. 
Evan E. Eubanks, Jackson. 
Frederick J. Flagg, Toledo. 
S. S. Forrest, Mansfield. 
William 19. Gaston, Cadiz. 
George H. Glazzard, Youngstown, 
Clark Burton Hines, Belleville. 
Charles C. Hall, Sidney. 
R. E. Hutchinson, Savannah. 
Jacob J. Hawk, Columbus. 
R. W. Hartman, Mansfield. 
R. T. Hatch, Cleveland. 
V. Helbling, Akron. 
Thomas H. Hennessey. Columbus. 
Alfred Heber Holbrook, Lebanon. 
Charles F. Howard, Xenia. 
Robert W. Howard, Jacksontown. 
Harry W. Jewell, Delaware. 
G. E. Keyt, Toledo. 
Samuel C. Landis, Hamilton. 
Anton Mares, Cleveland. 
Hal W. Michaels, Tiffin. 
Andrew S. Mitchell. Mt. Sterling. 
Harry J. Moule, Cleveland. 
Robert W. Manly, Chillicothe. 

D. W. McBride, Jeflferson. 
James E. McMahon, Cleveland. 
Kenton A. Miller, Ironton. 
Grant Phillips, Mt. Vernon. 
Jerome F. Patterson, Bamesville. 
Harley S. Pulse. Lynchburg. 

W. M. Paazig, Hunt. 
A. W. Patrick, Delaware. 

A. J. Pearson, Jr., Woodsfield. 
Charles M. Reade, Cleveland. 
Theodore Remley, Elyria. 
Max J. Rudolph, Cleveland. 
N. K. Staley, Troy. 

H. E. Sparnon, Logan. 

H. N. Standart, Columbus. 

Jacob Schoen, Cleveland. 

M. L, Spooner, Wooster. 

Ernest Gray Smith. Martin's Ferry. 

Frederick C. Schaal, Toledo. 

B. J. Wilson, Clyde. 
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Edward H. Tracy, Cleveland. 
E. K. Trauger, Plymouth. 
Richard G. Thompson, Ea.sl Liverpool. 
Charles W. Walker, Somerset, Pa. 
George E. Young, Lebanon. 
B. G. Watson. Columbus. 
Thomas A. Way, Woodsfield. 
I^bbens L. Wagner, Lancaster. 
Charles W\ Ziegler, Canton. 



MEMORIAL OF CHAS. HARVEY SCRIBNER. 
Late Circuit Judge, Sixth Circuit of Ohio. 



Charles Harvey Scribner was born on 
October 20, 1820, near Norwalk, Con- 
necticut, and is of English descent. Dur- 
ing his early childhood his parents re- 
moved to Kewark, New Jersey, and in 
that city he received the rudiments of 
his education. In IHHH the family re- 
moved to the village of Homer, in Lick- 
ing county, Ohio, where like most tarm- 
trs' bpys, he spent his time working on 
the farm in summer and going to school 
in winter. For a .short time he worked 
on a newspaper for ])ay so small that a 
well regulated boy of this generation 
would scorn to take it. When eighteen 
years of age he was apprenticed to learn- 
ing the trade of .saddler and harnessmak- 
er, but while he worked at learning his 
trade during the day and earning three 
dollars a week, at night he put in his 
time .studying law and in October, 1848, 
he was admitted to the bar at Mt. Ver- 
non. 

In 1850 he entered into a professional 
partnership with H. B. Curtis, of Mt. 
Vernon, which continued Tor nineteen 
years,, when Mr. Scribner removed to 
Toledo and became associated with the 
late Frank H. Hurd. Prior to this Mr. 
Scribner had been elected a member of 
the Ohio Senate from the district com- 
prising Holmes, Wayne. Knox and Mor- 
row counties, and while there was chair- 
man of the Judiciary Committee. In the 
Senate he introduced the Criminal Code 
prepared by Frank H. Hurd, his prede- 
ce.ssor in the Senate and him.self prepared 
the Municipal Code of the state. In the 
spring of 1873 he was elected a member 
of the CNmsiitutional Convention. In 
the .same year he was nominated for 



Supreme Judge on the Democratic tieket,** 
but was defeated by a small majority. 

In November, 1887, Mr. Scribner was 
elected one of the Judges for the Lucas 
Circuit, in which position he continued 
till the time of his death. 

While fstill practicing at Mt. Vernon 
Judge ,jcribner found time to write a 
two-volume work on the Law of Dowet, 
which has taken a high rank among legal 
text books. 

Judge Scri.bner was married October 
20, 1847, to Mi.ss Mary E. Morehouse, of 
Homer, Ohio, and was the lather of four 
daughters and lour sons, the eldest of 
whom became his business partner in 
1871, and is .still a well known member 
of the Toledo bar. 

It is fitting that Judge Scribner's asso- 
ciates and successors at the bar should 
te.stify to the high character he displa^'ed 
in his intercourse with them and acknowl- 
edge the value of the tradition which he 
leaves behind. The innate gentleness of 
the man. combined with the impress he 
received from the unusually able and 
distinguished lawyers with whom he 
practiced in the little city of Mt. Vernon, 
rendered Judge Scribner's manners as a 
practitioner well nigh ideal. He has 
been known to say to a yoimg lawyer, 
"The bar is composed of the best fellows 
in the world — strain a point to keep 
their friendship." In the trial of cases 
' he was not only fair and courteous to 
rival attorneys, but his manners to wit- 
• nes.ses were as far removed as possible 
I from the in.sulting, intithidating style, 
which, happily, we may now describe as 
{ a remnant of a past age. It was in con- 
[ .sequence of this that one of the Common 
I Pleas Judges was able to say that he did 
not recollect during' all his career at the 
i bar hearing a single word against Judge 
Scribner. The ethics of the profession 
'he held in high esteem. He felt that 
I their observance gave dignity and self- 
! respect to the profession. He once lost 
an important ca.se by refusing to permit 
' a client to pay a man to tell the truth. 
! In professional work he was extremely 
! painstaking and laborious. The letter- 
press books of his ofBce tell in 
this respect a surprising and 
j pathetic story. In 1885 the common 
; pleas court made a vigorous attempt to 
! dispo.se of an accumulation of cases and 
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as a result Judge Scribner, then attorney 
for the Lake Shore anc* Michigan South- 
erti Railway Company, was kept in court 
for several months at a stretch, trying 
one case after another. Yet the letter 
press reveals the fact that even during 
this extreme strain Judge Scribner ac- 
tively oversaw other cases in which his 
firm was interested, conducted a large 
correspondence with his own hand, and 
personally copied his letters in the mute 
witnesses of his indomitable industry. 
The lamentable result of all this was a 
nervous collapse from which he never 
fully recovered. Judge Scribner, like 
his illusirous predecessor Chief Justice 
Waite, has left the bar a tradition and an 
influence for courtesy, for honor and for 
industry whose extent we easily over- 
look because we are accustomed to it. 
It is only by going among the bar of a 
neighboring county whose leaders dur- 
ing the past generation were men of low 
private morals and vulgar manners, that 
we are able to estimate the force of ex- 
ample in moulding the tone of a whole 
community. 

The character which Judge Scribner 
displayed at the bar shone with equal 
lustre on the bench. A former circuit 
judge who once sat with Judge Scribner 
in another circuit has described the tem- 
per in which Judge Scribner performed 
his duties. When they took up a batch 
of cases for decision he said he felt un- 
well and asked the presiding judge to 
give him something easy. ** Well," said 
the presiding judge, "Here is the case of 

V. . I guess we will all agree on 

that ; the plaintiffs interpretation of the 
statute will not hold for a moment. Sup- 
pose you give the decision in that case." 
Judge Scribner assented and disappeared. 
An hour afterward he was found in the 
midst of a heap of books laboriously 
tracing the origin and modifications of a 
statute through successive legislatures. 
•*Why, Judge," said the president, •* I 
thought you wanted something easy. 
What are you doing ?" Judge Scribner 
smiled and said, ** Well, I felt as if I 
would like to convince the man that we 
have got to beat that he was wrong." 
Regretting no doubt that he had to de- 
cide against anybody, he was anxious to 
' reconcile the defeated to the result by 
convincing him of his error. 



Judge Scribner's political ideas lent a 
romantic tingle to this personality. While 
very little of a partisan in the- sense of 
being always for ever>'body on his party 
ticket, his democratic principles were so 
deep-seated, so ingrained, so much a 
part of him that it is impossible to over- 
look this side of his character. Liberal 
in all things else, on principle he was 
firm as a rock. His political convictions 
gave his life that coloring of sentiment, 
that impersonal ideal, without which our 
lives are incomplete. 

It is pleasing to know that the life of 
a man so immersed in work, so self- 
restrained and to whom so few relaxa- 
tions came -was exceptionally happy in 
its domestic relations. Many of us have 
been witness of the extraordinary devo- 
tion of which he was at once the recip- 
ient and giver. Thus if our friend's life, 
on the retrospect, seems a hard and 
grinding one, we may yet feel glad that 
he had the greatest of life's consolations. 

After a life of intense and highly in- 
telligent labor Judge Scribner died com- 
paratively poor. He never held high 
political position, and his fame was cir- 
cumscribed within comparatively narrow 
limits both in time and space. He at- 
tained no conspicuous eminence in 
wealth, fame or position. Yet must we 
not feel that his life will leave a larger 
inheritance than many who reach the 
highest rounds on the ladder of ambition? 
Must we not feel that his gentleness, his 
charity, his character leave behind a 
larger immortality than many of the 
most distinguished careers? We feel, 
we know that he has attained the poet's 
aspiration an immortality not made up 
of earthly renown, hut living in the lives 
of other men :— 

" May I reach 
That purest Heaven, be to other souls 
The cup of strength in some ereat agony, 
Eukinole generous anlor, feed pure love. 
Beget the smiles that have no cruelty. 
Be the sweet presence of a good diffused 
And in diffusion ever more intense." 

We therefore ask your Honors as a 
mark of respect for the departed jurist 
and as a slight expression of the great 
loss we have sustained in the death of 
Judge Scribner, that you order this me- 
morial to be spread upon the records of 
this court, that a certifie<l copy thereof 
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be sent to the widow and family of the 
deceased and this court be adjourned for 
the day. 

L. H. Pike. 

James M. Ritchie. 

Thomas Dunlap 

Barton Smith. 

C. S. Ashley. 



FIRST DEGREE MURDER. 

[Seneca Common Pleas Court, December 27, 

1895.] 

The State of Ohio, v. Leonard J. 

Miller, aiias Levi J. Miller, 

aiias Leon J. Martin. 

charge to the jury. 

Deltvered by Judge Schuufelborfrer. | 
[Concluded.] 

On the part of the defendant, it was 
his duty, knowing, or having reason to 
believe, that Schultz and Sweeney were 
oflScers of the 'law in the discharge of 
their official duties, to yield himself im- 
mediately and peaceably into their cus- 
tody. If they were officers of the law 
charged with the duty of taking the de- 
fendant into their custody, and the 
defendant knew them to be officers 
charged with that duty, then he could 
have no reasonable grounds for believing 
that he was in danger of death or great 
bodily harm. 

So that upon the question (i>T self de- 
fense, if you believe from a preponder- 
ance of the ev'dence and the circum- 
stances proved, that the defendant did 
not know, or have reason to believe, that 
August Schultz and Patrick Sweeney 
were officers of the law in the discharge 
of their official' duty,, at the time and 
place of the homicide, and that he in 
the careful and proper use of such facul- 
' ties as he had, believed, in good faith, 
that he was in imminent danger of death, 
or great bodily harm, and that his only 
means of escape consisted in taking the 
life of his assailants, and that, under the 
circumstances, he had rea.sonab]e grounds 
for such belief, then you would be war- 
ranted in finding that the killing was 
justifiable on the ground of self defense, 
although in fact the defendant may have 
been mistaken as to the cxis^'^uce or im- 
minence of danger. 



On the other hand, if you believe from 
the evidence and the circumstances proved- 
that the defendant, at the time and place 
of the killing, knew, or ,had reason to • 
believe, that Mr. Schultz and Mr. 
Sweeney were officers of the law charged 
with the duty of arresting Jiini. and that, 
instead ol yielding himselfpeaceably into 
their custody, he threatened and was 
prepared to resist arrest and declared 
that he would not be taken alive, and 
that one of the officers, August Schultz, 
while undertaking to disarm the defend- 
ant and place him under arrest, was by 
him killed, and that the defendant was 
not at the time insane to the extent of 
being irresponsible for his acts, as already 
explained to you, then the law holds him 
criminally responsible for the act done, 
and you would not be warranted in find- 
ing that the killing was justifiable on the 
ground of self dfe'.ense. 

Under the instructions given you by 
the court, your inquiries then should be, 
whether the defendant. Leonard J. Miller, 
alias Levi J.. Miller, alias Leon J. Martin, 
within the county of Seneca and stale of 
Ohio, killed August Shultz, at the time 
and in the manner and form as charged 
in the indictment ; whether such killing 
was justifiable or excnsable, or was felo- 
eonious and criminal ; whether at the 
time of such,killing he was insane; and 
whether such killing was murder in the 
first degree, murder in the second degree, 
or manslaughter, as defined in the 
statutes. 

You will remember that the identity of 
the defendant, as the person who com- 
mitted the alleged crime, is one of the 
material facts contained in the indict- 
ment, as are also the alleged facts that 
such crime was committed in this county 
and state, and on the 2^id day ol October, 
A. D. 1805; and to justify a conviction 
in this case, you must not only be satis- 
fied that the body of the crime charged 
was committed but you must also be 
satisfied beyond a reasonable doubt, that 
the defendant, Leonard J. Miller, alias 
Levi J. Miller, alias Leon J. Martin, Who 
is here on trial, is the .same person who 
is named in the indictment, and who 
committed the alleged crime, and that 
such crime was committed within the 
county of Seneca and state of Ohio, at 
the time stated in the indictment. 
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It is also incumbent on the state, to 
justify a conviction in this case, to show 
by the evidence, beyond a reasonable 
doubt, that August Schultz catne to his 
death by reason of a pistol wound inflicted 
on him by the defendant ; in other words, 
that the defendant killed him by shoot- 
ing hini with a pistol, or other fire-aini 
of like character. The wound must have 
been inflicted with a pistol, or similiar 
weapon, in the hand of the defendant, 
and must have been the immediate and 
efficient cause of death. And if you be- 
lieve from the evidence, beyond a reason- 
able doubt, that the defendant, by i>hoot- 
iqg a leaden bullet from a pistol, or like 
weapon, inflicted a wound upon the left 
side of the chest of August Schultz, that 
such bullet penetrated his body, and the 
wound thereby made was.in itself mortal, 
and reasonably calculated, from its nature 
and extent, to produce death, and that it 
did in fact contribute directly to his 
death, then, no matter how much or how 
little time elapsed between the inflicting 
of the wound and the death of Mr. 
Schultz, you will be justified in finding 
that the defendant killed August Schultz; 
otherwise, it will be your duty to acquit 
him. 

If you find that the defendant did kill 
August Schultz, in manner and form as 
charged in the indictment, then you 
should incjuire whether such killing was 
justifiable or excusable, as already de- 
fined to you, and whether the defendant, 
at the time of the killing was insane to 
the extent that he was not criminally 
responsible for the act, as has been ex- 
plained to you. You will bear in mind 
that the burden of establishing the de- 
fense of insanity, as well as the defense 
that the killing was justifiable, rests 
upon the defendant, and that he must 
satisfy you by a preponderance of the 
evidence that he was insane, or of the 
existence of the facts which in law con- 
.stilutes .self-defen.se, before you will be 
warranted in finding, either that he was 
insane, or that he was justified in taking 
the life of Mr. Schultz on the ground of 
self-defense. If : on believe from a pre- 
ponderance of the evidence, umler th* 
instructions given you, that the killing 
of August Schultz was justifiable or ex 
cusable, on the part of the defendant, or 
that, at time of the killiiig, lie was in- 



sane to the extent of not being crimin- 
ally rcspon.sible for the act, as has !)een 
explained to you, then in either'of these 
ca.ses. you will not be warranted in find- 
ing the defendant guilty. 

But if you believe from the evidence, 
beyon^d a reasonable doubt, that tlie de- 
fendant, at the time and place, and in 
the manner and form charged in the in- 
dictment, killed August Schultz, and the 
defendant has failed to .satisfy you by a 
preponderance of the evidence that such 
killing was justifiable or excusable, or 
that he was insane, then you will be 
warranted in finding that tlie killing was 
felonious and criminal, and it will be 
your duty to find the defendant guilty ; 
and you should then imjuire .vhetherthe 
the crime was murder in the first degree, 
murder in the .second degree, or man- 
slaughter. 

You will remember that the .statute 
defines nuirder in the first degree as pur- 
po.sely,and of deliberate and premeditated 
malice, killing another : and murder in 
the second degree as purposely and ma- 
liciously, but without deliberate and 
premeditated malice, killing another ; 
and manslaughter a.s unlawfully, but 
without deliberate and premeditated 
malice, and not purposely or maliciously, 
killing another. 

Thus, if tlie killing was unlawful only, 
but without a purpose or intent to kill, 
and without deliberate and premeditated 
malice, the degree of crime is man- 
slaughter; if the killing was unlawful 
and malicious and without a purpose and 
intent to kill, but without deliberate and 
premeditated malice, then the degree of 
crime is nnirder in the second degree ; 
if all the.se elements were present, if the 
killing was unlawful and malicious, with 
deliberate and premeditated malice, and 
with a purpose and intent to kill, then 
the degree of crime is murder in the first 
degree: and in this case, if you find the 
defendant guilty, it will be your duty to 
.say that you find him either guilty of 
mau.slanghter. or niurder in the second 
degree, or murder in the first degree, ac- 
cording as the elements which constitute 
these respective degrees of homicidal 
crime, havi: l>een established by the evi- 
dence beyond a reasonable doul)t. 
j Any killing of another that is not ju.sli- 
' fiable or excusable, and wherein the 
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slayer is not insane, is an unlawful kill- 
ing within the meaning of the law. 

Malice, within the meaning of the 
law, includes hot only anger, hatred and 
revenge, but every other unlawful and 
unjustifiable motive. . In a case of homi- 
cide, it is not confined to particular ill 
will or animosity against the deceased, 
but is intended to denote the state of 
mind which prompts a conscious viola- 
tion of the law to the prejudice of an- 
other. A thing done with a wicked mind 
and attended with such circumstances as 
plainly indicate a heart regardless of so- 
cial duty and fully bent on mischief, in^ 
dicates malice within the meaning of the 
law ; and malice is implied in law IVoni 
any willful and criminal act, unless the 
evidence shows that the accused was act- 
ing from some innocent or proper mo- 
tive, or the act was the product of his 
insanity 

Upon the question of intent, the law 
presumes a man to intend the reasonable 
and natural consequences of any act 
deliberately done. The law presumes 
that every sane person conten^plates and 
intends the natural, ordinary, and usual 
consequences of his own voluntary acts, 
unless the contrary appears from the 
evidence. If a man is shown by the 
evidence, beyond a reasonable doubt, to 
have killed another by any voluntary act, 
the natural and ordinary consequences 
of which would produce death, then it 
will be presumed that the death of the 
deceased was intended by the slayer, un- 
less the facts and circumstances of the 
killing, as shown by the evidence, create 
a reasonable doubt as to whether the 
killing was done purposely or intention- 
ally. An intent or purpose to kill must 
be present in the mind of the slayer at 
the time and place of the assault ; and 
the assault must be ?uade in the execu- 
tion of that purpose, to be purposely 
killing within the meaning of the law, 
and the purpose or intent may be infer- 
red from the facts and circumstances 
proved on the trial, from what was said 
and done by the accused, the manner of 
inflicting the wounds, the instrument 
used, and its tendency to destroy life.. 
The intent need not be directed to the 
person killed. If the accused has formed 
a purpose to kill any person, and makes 
an as.sault in execution of that pur}x>se, 



but by mistake, or unintentionally, kills 
another person, than the one intended, 
the law holds him just as guilty as if the 
wound inflicted had taken effect upon the 
person for whom it was intended. 

To constitute deliberate and premedi- 
tated malice, within the meaning of the 
law. the intention to kill must have been 
deliberated upon, and the design to do it 
formed before the act which resulted in 
death was done. If a person has actually 
formed the purpose maliciously to kill, 
and deliberated and premeditated upon 
it before he performs the act, he is guilty 
of purpo.sely, and of deliberate and pre- 
meditated malice, killing another, how- 
ever short the time may have been be- 
tween the formation of the purpose to 
kill and its execution. It is not the time 
of deliberation and premeditation that is 
requisite, but the actual existence of the 
purpose, malice, deliberation and pre- 
meditation. 

The person killed need not be speic- 
fically in the defendant's mind while the 
latter is forming the purpose to kill and 
deliberating and premeditating upon the 
killing. It is sufficient if the one killed 
is one of a class delil)erated and preme- 
ditated upon against which the design 
and purpose to kill is directed 

So that in this case^ if you believe 
from the evidence, l^eyond a reasonable 
doubt, that the defendant unlawfully, 
purposely and maliciously shot and killed 
August Schultz, as charged in the indict-* 
ment, and that before, or at the time the 
fatal wound was given, the defendant 
had formed in his mind a willful; delib- 
erate and premeditated design or pur- 
pose to take his life, or the life of any 
officer who might come to arrest him, 
and that the wound was inflicted in fur- 
therance of that design or purpose, and 
without any justifiable cause, or legal ex- 
cuse therefor, as explained in these in- 
structions, then you are authorized to 
find that the defendant purposely and of 
deliberate and premeditated malice killed 
August Schultz. 

In conclusion let me say to you, gentle- 
men, that under the instructions given 
you by the court, as to the law which is 
applicable to this case, and which must 
govern you in the determination of the 
questions involved, you should scrutinize 
and weigh with greal care all the testi- 
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mony and the circumstances proved, and 
g^ive the case balm, serious, impartial and 
just consideration ; and then, 

If the^tate has failed to satisfy each 
of you, by the evidence, beyond a rea- 
sonable doubt, that the defendant, on the 
23d day of October, A. D. 189o, within 
the county of Seneca and state of Ohio, 
shot and killed August Schultz, in man- 
ner and form as . charged in the indict- 
ment, or if the defendant has satisfied 
you, by a preponderance of the evidence, 
that such killing was justifiable or ex- 
cusable, as explained to you, then, in 
either of these cases, you should acquit 
the defendant, and your verdict should 
be not guilty. 

If you believe from the evidence that. 
at the time and place stated in the indict- 
ment, the defendant .killed August 
Schultz, and if the defendant has satis- 
fied you, by a preponderance of the evi- 
dence, that, at the time of such killing, 
he was insane to the extent that he was 
not criminally resDonsible for the act, as 
already explained to you, then your ver- 
dict should be not guilty because of in- 
sanity. 

If the state has satisfied yon by the 
evidence, beyond a reasonable doubt, 
that the d^endant, at the time and place, 
and in manner and form charged in the 
indictment, did unlawfully kill August 
Schultz, but has failed to satisfy you, 
beyond a reasonable doubt, that such 
killing was done purposely, and of de 
liberate and premeditated malice, then 
your verdict should he guilty of man- 
slaughter. 

If the state has satisfied you, beyond 
a reasonable doubt, that the defendant, 
at the time and place, and in manner and 
form charged in the indictment, did un- 
lawfully, purposely and maliciously kill 
August vScluiltz, but has failed to satisfy 
you, beyond such doubt, that such un- 
lawfully killing was of deliberate and 
premeditated malice, then your verdict 
.should be guilty of murder in the sec- 
ond degree. 

If the. state has satisfied each of you 
by the evidence, beyond a reasonable 
doubt, that on the *23d day of October 
A. D JSI'o, in the county of vSeneca and 
state bf Ohio, the defendant did unlaw- 
fully, purposely, and of deliberate and 
premeditated maljce, kill August Schultz 



in the manner and by the- means stated 
in the indictment, then your verdict 
should be guilty as he stands charged in 
the indictment, which means murder in 
the first degree. 

And now, gentlemen, the case is with 
you. You all deserve special commenda- 
tion fro« the court for the considerate 
manner in which you have conducted 
yourselves, and for the patience, care, 
and close attention manifested by you in 
Hstening to the testimony of witnesses 
and argument of counsel during the 
trial. It is now yOur dtity to consider 
well the evidence, under the instructions 
given you by the court, and agree upon 
a'verdict. You should perform that duty 
calmly and fearlessly. Your verdict is 
equally important to the state and to the 
defendant. Neither can ask it at the 
expense of the rights of the other. Into 
the deliberations upon which it is made 
up, there .should enter neither vengeance, 
nor pity. It should proceed from your 
uncolored, dispa.ssionate judgments. A 
vision clear to see. and a courage to 
pronounce the right thing, unmindful of 
favor or disappointment to any one, is 
the fine quality of a right-minded juror. 
The following requests were given as 
modified and approved. 

Reiiuest No. 2 as charged : " If the 
jury find from a preponderance of the 
evidence in the case that the defendant 
was in his own house, about 8:30 o'clock 
in the evening, after dark, and a man 
rappt d at the front door of the house, 
and the defendant opened the door, and 
alter some words of no violent character, 
the defendant refused the man outside 
admittance to the house and shut the 
door, and that the wife of the defendant, 
a few minutes later, opened the door, 
and the man outside the house and 
another entered and spoke to the de- 
fendant, and the two men took seats : 
and the defendant knew they were offi- 
cers, and the defendant said, in substance, 
'I will not be taken alive,' and the con- 
versation continued there quietly for per- 
haps fifteen minutes, and the two men, 
or either of them, said to the defendant 
that they had not come to arrest him, 
that they did not want to take him and 
ihey did not notify or tell him they had 
a warrant for him, and he did not know 
that they had a warrant for his arrest. 
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and that while the officers were talking 
to him he was sitting on a chair in the 
corner of the room, about six or seven 
feet from the men with whom he had 
been talking, with a gun in his hands, or 
resting across his knees ; and when his 
eyes were somewhat turned aside, one of 
them suddenly sprang upon him and 
seized hij5 gun, and the other immediately 
came up and also seized it, and a scuffle 
or contest followed for the possession of 
the gun, and in the contest it was dis- 
charged. And about the time of the dis- 
charge of the gun another man rushed 
into the room from the outside and seized 
the defendant violently by his left arm 
with one hand, and with the other pushed 
his head aside as if to strike it against 
the wall, and while thiscortest was going 
on violently, the defendant drew a pistol 
he had on his person and -fired ; if this 
firing was done under the belief on his 
part that it was necessary, or if it ap- 
peared to hrm to be necessary, to save 
himself from death or great bodily harm, 
and if you find from the evidence that 
the defendant had reasonable grounds 
for such belief, and the death of August > 
Schultz resulted from the firing of the 
pistol, the death thus caused would be 
excusable, and the defendant would not 
be guilty." 

Request No. 3 as charged : " And i 
further, if the jury shall find that thej 
shooting was jdone under the circum- 
stances above set forth, and in thie con- . 
test for the possession of the gun as above 
set forth, and in the midst of that con- 
test, and the circumstances did not jus- 
tify the fear on his part of death or great 
bodily harm, but a less degree of fear, 
and in the excitement and confusion of 
the contest, he, without malice or a pur- 
pose to kill, fired the pistol, and that but 
for the contest of the gun so commenced 
and carried on the shooting would not 
have occurred; the defendant is guilty 
of m- nslaughter only." 

R quest No. 4 as charged : "Although 
the jury may be satisfied from the evi-- , 
dence that the defendant on the after- ' 
noon, in conversation with a neighbor, 
appeared violent and threatened violence j 
to the officers and the whole community, : 
and afterwards in an orderly, quiet and, 
peaceable manner, transacted business! 
and settled accounts with his neighbor, 



and that in the evening when the officers 
came to his house he could have killed 
the officers, but did not do so, or attempt; 
or threaten to do so, but sat down and 
talked with the officers in a peaceable, 
and quiet manner, then the jury may be- 
lieve him to have abandoned any purpose 
which he may have had or formed in the 
afternoon, and if the shooting was not 
done in pursuance of the settled purpose 
as indicated by his actions in the after- 
noon, but as the result of a sudden, un- 
expected and vigorous contest, of force 
for the possession of a gun in his hands, ' 
and was done solely in the excitement of 
that contest, these facts would strongly 
tend to prove that the act was not done 
with premeditation and deliberation, and 
without such premeditation and delibera- 
tion, the defendant would not be guilty 
of murder in thexfirst degree. And fur-, 
ther, if the killing was done under these 
circumstances, but without malice on the 
part of the defendant, in that case he 
would not be guilty of murder in the 
second degree." 

Request No. 6 refused : "If the jury, 
find th^t the defendant, at thetimeof the 
shooting and for some weeks or months 
before, was laboring under the delusion 
that the community was against him, 
that his Creator was against him, that his 
soul was lost, although he may have 
known right from wrong in the abstract, 
may have known it was wrong to commit 
burglary, or larceny, or arson, or take 
Hfe, yet if these delusions so far domina- 
ted his mind and actions chat he acted 
onjhem and wns controlled by them, and. 
the act he did was to any appreciable or 
considerable degree the product of them, 
he is not guilty.'* 

Request No. 7 as charged : " The de- 
fense of insanity presented in this case 
is entitled to your full and impartial con- 
sideration. It is necessary for the de- 
fendant to establish the defense of in- 
sanity by a preponderance of the evi- 
dence. To the commission of the crime 
of murder in the first degree, mental 
capacity for deliberation and premedita- 
tion is essential. If the evideijce shows 
that this essential capacity was probably 
wanting, or, if you believe from a pre- 
ponderance of the evidence that the ac- 
cused was insane when the homicide was 
committed, that at the time he was 
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actuated by iusaue delusions, then there 
may be reasonable and substantial doubt 
of his capacity for deliberatjou and pre- 
meditation. If the homicide was com- 
mitted in a manner that would be 
criminal and unlawful if the accused were 
san^, the verdict should nevertheless be 
not guilty, if the killing was the offspring 
or product of mental disease in the de- 
fendant.*' 



SUPRSME COURT OF OHIO. 

Official Record of Proceedings. 

Tuesday, March 9, 1897. 

General Docket. 

Causes to and including No. 4060, on the 
General Docket, are called and marked sub- 
mitted. The next call will be to and including 
No. 4773. 

4090. Eliza Heaton v. Eldridge & Higgins. 
Error to the circuit court of Franklin county. 
Williams, J. 

1. Con ti acts receive their sanction from the 
law of the place where they are executed and 
to be pertormed, and their interpretation is 
controlled by that law ; but the remedy upon 
the contract will be'administered according to 
the law of the ^ place where the remedy is 

' sought 

2. Section 4199, . of the Revised Statutes, 
prescribes a rule of procedure to be observed 
by courts Whose jurisdiction is invoked for the 
enforcement dt contracts to which the statute 
relates ; and the mode and measure of proof 
requited by tlie statute i^ indispensible to the 
establtiihment of such agreements, wherever 
they may^have been made. 

3. An agreement which, by it terms, is not 
to be 4>ertormed within one year from the 
time it was made, will not be enforced in this 
state, unless the agreement, or some memo- 
randum or note thereof is in writing and signed 
by the party to be charged, or by ^some per- 
son authorized by him to sign it, although the 
agreement was made in another state or coun- 
try where it was competent to prove the same 
by parol evidence. 

Judgment of the circuit court reversed, and 
that of the common pleas affirmed. 

5140. City of Cincinnati v. William Holmes 
Admr. et al. Error to the circuit court . of 
Hamilton county. 

MiNSHALL. J. 

1 . Where the general provision^ of a statute 
and tbose of a later one on the same subject 
are incompatible, the provisions of the latter 
statute must be read as sn exception to the 
provisions of the earlier statute. ' 

. . 2. The provisions of section 2702, Revised 
Statutes, known as the Burn's law, do not apply 



to the act passed May 4. 1891, (88 I^ws, 527.) 
authorizing villages of a certain class to make 
certain street improvements, and defray the 
costs and expenses thereof by issuing bonds 
and levying taxes and assessments as therein 
provided ; and, therefore, a contract made with 
the village for the performance of the work, 
before any of the money is in the treasury is 
not, for such reason, void. 

Judgment reversed and common pleas af- 
firmed. 

3905. Guv Weber v. Shay & Cogan. Error 
to the circuit court Of Warren county. 
Shauck, J. 

1. A contract by attorneys at law to render 
services to prevent the finding of an indictment 
against one accused or suspected of crime is 
illegal and void without respect to the belief of 
sucn attorneys as to his initlt, and compensa- 
tion stipulated to be paid for such services can- 
not be recovered. 

2. Such contract is illegal because of its 
corrupting tendency ; and it should not be left 
to a jury to determine whether, in its execu- 
tion, acts were done to contravene public mor- 
als or subvert the administration of justice. 

Judgments of the circuit and common pleas 
courts reversed. 

5385. E. E. Pearson. Auditor, et al. v. H. M. 
Stephens. Error to the circuit court of Miami 
county. 

BftADBURV, J. 

J. The act of April 2lst, 1896, (92 (). L. 567). 
in as far as it prescribes and limits the com- 
pensation of certain county officers and their 
assistants therein named, the operation of 
which is expressly limited to Miamf county, 
relates to a subject local in its nature, and 
therefore does not conflict with section 26 of 
Article 2 of the constitution of this state. 

2. The system of compensation provided by 
the act is complete without reference to the 
penalties for official misconduct prescribed by 
section 13, or to the effect to be given to an 
official bond by section 14 of the act. Where- 
fore this system of compensation maybe sepa- 
rated from, and executed independently of, 
those two sections, and is not affected by the 
question of the coustitutionality of either or 
both of them. 

Judgment reversed at\d cause dismissed. 

BURKKT, C. J. and Shauck, J., dissent 

4403. Valentine Fries v. The Wheeling & 
Lake Erie Railway Company. Error to the 
circuit court of Huron county. 

Spear, J. 

1. Where a railroad company has taken pos- 
session of land for its right of way, and incor- 
porated it as part of its permanent railroad 
track, with the verbal consent of the owner, on 
condition of compensation verbally promised 
but refused and not psrformed, and without 
appropriation proceeding and without any 
agreement in writing with the owner, such 
owner has an election of remedies, either (1) to 
, proceed in the probate court to compel ap- 
propriation under action 6448, Revised Statutes; 
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or, i2l by assenting to such possession by the 4427. Fretl. J. Graef v. Philip J. Gates.' Er- 
company as an appropriation in fact, ancl ten- ror to tlu: circuit court of Miami county. Judg- 
dering conveyance, to proceed in the court of nient affirmed, 
common plea.s to rec<iver compensation. 

2. Such proceeding lor compensation cannot i -^^'J. Abraham Darling v. The Trustees of 
be enlarged to include an inquiry of damages Monroe township, Richland county. Error to 
to other lands; but the jurisdiction of the ' the circuit court of Richland county. Judg- 
court of common pleas is not ousted by alle- ' >n«"t affirined. 

? nations of damages to other lands and pf aver ' , .^o t '\i « rx i /-h %* t. 

or recovery by reason thereof. ^ ' . ^t^^- ^^^^''t \^^'*^7 y- Claf^^ce Murphy 

:\. The proceeding to compel an appropria- ! Ass gnee, et al. Error to the circuit court of 
tion is not barred by the lapse of lens than Roller county. Judgment affirmed, 
twenty-one years from the time of sudi occu- . r^^lV^ 'fi^^ Cleveland & Marietta Ry. Co. v. 
pancy by the compiiiiy, ... Alice T. Irwin, Admx. Error to the circuit 

4. Where such action for compensation is court of Guernsey county. Judgment affirmed, 
brought within twenty-one years from the , 

time of such occupation, and the petition does • ii^¥S. James Reed et al. v. the State of Ohio 
not show that the election was made six years ex rel. Thomas J. McDermott, etc. Error to 
or more Ijefore the commencement of the ac- i the circuit court of Muskingum county. Judg- 
tion, it will hot be subject to demurrer on the ' nient affirmed. 



ground that the cause of action did not accrue 
within six years njcxt before the action was 
begun. 

Judgment reversed and cause remanded to 
the circuit court with direction to pa.ss upon 
the remaining allegations of erjor. 



Motion Docket. 

; 284:1 W. R. Ryan et al, v. L. Dean Holdcn, 
Trustee. Motion by defetidant to dismiss 

; cause No. 5:^70, on the general docket. Motion 
overrule<l. 



4285. Maggie B. Minnear v. Emma Holioway. | 2872. Hannah Powell v. The State of Ohio 
Error to the circuit court of Morrow county. , Motion for leave to file a petition in error to 



BURKBT, C. J 

1. When a higher court reverses the iudg- 
nient of a lower court upon the ground that 



the circuit court of Franklin county, 
allowed and cause advanced. 



Motion 



2880. Jam^s B. Gormley, Assignee v. E. J. 
the verdict or judgment is not sustained by ; Cunniii^^ham. Motion by defendant to dift- 
sufficient evidence, or is against the weight of I miss cause No. 4621, on the general docket 
the evidence, the cause must be remanded • Motion overruled. 

to the lower court for a new trial ; but this 2881. The Good Templar Lakeside Building 
does not apply to orders made on hearings on ^o. v. W. M. Filabaum et al. Motion by de- 
motions. ' fendant to dismiss cause No. 5294, on the gctt- 

2. Where the controlling facts in a civil ac- eral docket. Motion overruled, 
tion are conceded by the parties in their plead- 2882. William Haas v. The SUte of Ohio, 
ings or evidence, or both combined, without Motion for leave to file a petition in error to 
conflict as to any material fact, so that the er- ^^^ ^.^^^^ ^^^^^ ^f Hamilton county. Motion 
ror of the court lies m the application of the • overruled • 

law to such facts, a higher court after revers- .^y., ^J « • /^ i rA * • 

ing the judgment for inch error of law, mav I ^\ff^'' ^"it" a";,^"^^ Company v. Amen-, 
proceed ind remler such judgment as the court - ca Hollingsworth. Admr. Motion by defend- 
fclow should have rendered* upon such facts, ! 5"^J<>/»8«>^f? cau*e No. 2.^1, on the general 
6T remand the cause to. the court below for ^"^^^^ Motion allowed and cause dismissed, 
such Judgment. 

Jucfgment of reversal affirmed, and judg- 1 



TiESDAY, March 16, 181»7. 
General Docket. 

4HI5. The Gambrinus Stock Co. v. Cather- 
ine M. Cook et al. Error to the circuit court 
of Hamilton county. Judgment affirmed. 

4214. William McParlin et al., executors, 



ment on the merits reversed, and cause re- 
manded for a new trial. 

4 loo. Samuel A. Cooper v. The Toledo & 
Ohio Central Ry. Co. Error to the circuit ' 
court of Hancock county. Judgment affirmed. 

4212. The Wheeling & Lake Erie Ry. Co v. 
Jacob Rehnian. Error to the circuit court of i ^ ^t. « • n i.t ^- i « i * , 

Medina county. Judgment affirmed on the ! ^tc. v. The PainesviUe National Bank et al. 
authority of Fries v. The Wheeling & Lake \ B"-or to the cjrcuit court of Summit county. 
Erie Raflwav Co. M?"'^"*^^ the circuit court "as to statutonr 

I liability affirmed, and as to collection of stock 

4349. The B. & O. S. W, R. R. Co. v. Frank subscriptions reversed, and cause remarided* to 
Litter. Error to the circuit court of Ross ■ the circuit court for further decree, 
county. Dismissed by plaintiff in error at its j 
costs and without record. 4236. Grayson Dye v. Emma Beall. Error 

jtin r^ xxT «r 'nu n ^ o to the circuil court' of Miami county. Judg- 

41 19. George W. Weiser v. The Broadway & , ^ affirmed 
Newburgh Street R. R. Co. .Error to the cir- «"eniamrmea. 

cnit court of Cuyahoga county. Judgment ! 4265. The Cleveland, Lorain & Wheeling 
affirmed. 1 Railroad Company v. Koehnlein Bros. Error 
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to the circuit court of Reliiioiit county. J"(IK" 
n>eiit affirmed. 

4*271. Franklin B. Daniels et a1 v. Samuel 
Miller ef al. Error to the ciicuit court of 
Medina county. Judj^ment affirmed. 

4323. Clifford A. Neff, trustee, etc. v. Joseph 
Hacknian, et al. Error to the circuit court of 
Cuyahoga county. Judjjment affirmed. 

4343. Mary E. Sturtevanl v. Charles A. 
Stnrtevant Error to the circuit court of Lorain 
county. Dismissed by plaintifT in error. 

4240. Abram C. Doney v. John F. Clark, 
Admr. Error to the circuit court of Franklin 
county. Dismissed by consent at costs of 
plaintiff in error. 

4392. The East Harbor Sportsman Club v. 
Peter Kelting etal. Error to the circuit court 
of Ottawa county. Judj^rment affirmed. Brad- 
bury and Shauck.JJ., dissent from the judg- 
ment of affirmance on the cross-petition m 
error. 

4450. Richard M. Parmley.v. W. H. Crane et 
al. Error to the circuit court of Geau)2^ 
county. Judgment affirmed on the authority 
of Mulvey v. King, 39 Ohio St., 491. 

4469. The incorporated village of Un'on 
City V. Laura M. Gilkey. Error to the circuit 
court of Darke county. Judgment affirmed. 

4492. The Farmers' National Bank of Find- 
lay V. Albert K^stler et al. Error to the circuit 
court of Henry county. Judgment affirmed. 

4497. Lydia Miles v. the Mechanics' Build- 
ing and Loan Company. Error to the circuit 
court of Richland county. Judgment affirmed. 

4520. John F. Clark, Admr., v. Abram C. 
Doney. Error to the circuit court of Franklin 
county. Dismissed by consent at costs of de- 
fendant in error. 

Cases Dismissed 

The following causes on the general docket 
have been dismissed for want of preparation: 

4o69, Joseph Keip v. The Leiand Smith Co. 
Error to the circuit court of Lucas county. 

4573. John Gallagher v. John Q. Adams. 
Error to the circuit court of Mahoning county. 

4578. John W. Kreitzer, assignee, v. Mar- 
garet A. Bellaw. Error to the circuit court of 
Montgomery county. 

4605. Rcr.in B. Wasson v. The Leader Print- 
ing Company. Error to the circuit court of 
Cuyahoga county. 



460(). Re/.in B. Wasson v. The Plain Dealer 
Publishing Company. Error to the circuit 
court of Cuj'ahoga county. 

4607. The city of Cleveland et al. v. V. T. 
Palmer et al. Error !o the circuit court of 
Cuyahoga county. 

4610. Charles R. Messinger etal. v. The 
Second National Bank of Toledo. Error to 
the circuit court of Lucas county. 

4624. The T. it O. C. Ry. Co. v. Dages, An- 
drews Co. Error to the circuit court of Frank- 
lin county. 

4625. The T. & O. C. Ry. Co. v. Daniel S. 
Ambach^ & Co. Error to the circuit court of 
Franklin county. 

4626. Jason Blackford v. Thomas E. Beery 
et al. Error to the circuit court of Wyandot 
county. 

4()36. James M. HoU» v. The Salem ElecUnc 
Railway Company. Error to the circuit court 
of Columbiana county. 

46:^9. Isaac W. Walker et al. v. Charles R. 
Messinger et a!. Error to the circuit court of 
Lucas county. 

4640. R. Meier & Co. v. Charles R. Messinger 
et al. Error to the circuit court of Lucas 
county. 

4646. W. E. Furlong v. A. F. Emley. Error 
to the circuit court of Warren county. 

4647. S. B. Woodward v. A F. Enk\V. Error 
to the circuit court of Warren connty. 

4658. Noah Aarons etal. v. Clafflin, Larrabee 
& Co. Error to the circuit court of Richland 
county. 

4659. The B. & O. and Chicago Railroad 
Company v. Margaret Vogel, executrix. Error 
to the circuit court of Henry county. 

Motion Docket. 

2(5^. Charles D. Campbell, Auditor v. The 
State Of Ohio ex rel., F. C. Hamilton, treas- 
urer. Motion by plaintiff to advance cause 
No. 5474, on the general docket. Motioa al- 
lowed and cause advanced. Briefs to be filed 
within rule. 

2885. Albert J. Lutrfian et al. v. The L. S. & 

M. S. Ry. Co. Motion by plaintiff to advance 

I cause No. 5224, on the general docket Motion 

' allowed and cause advanced. Bnefs to be filecl 

within rule. 
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Ohio Decisions. 



The publishers of the Lhgal News publish annually 
three volumes, which contain the reported decisions 
of the courts of record of the state, under the title of 
Ohio Decisions. Advance sheets of these volumes for ... 
temporary use of subscribers are issued each week as . aside DV the CJrcUlt COUrt of that COUntV 
supplements to the Lbgal Nswis. without addltionHl - . •^ 

charge to subscribers to the volumes. 



The state senatorial bribery cases have 
all been nolled by Judge Evans of the 
Franklin common pleas upon the sug- 
gestion of prosecuting attorney Dyer. 
The defendants in these cases were ex- 
Senators George Iden, of Newark ; John 
Q. Abbott, of McConnellsville; L. C. 
Ohl, of Youngstown ; William C.* Gear, 
formerly of Upper Sandusky, and John 
I/. Geyer, of Columbus, formerly ot Van 
Wert. The above were all member of 
the legislature in 1894 and the indict- 
ments charging them with bribery were 
found in January 1896. Iden and Ab- 
bott were each tried and lound guilty in 
the Franklin court of common pleas, 
but the verdict had however, been set 



and a new trial granted. In view of 
this decision the cases were all nolled 
upon the belief that the defendants could 
not be convicted. 



Bound Volumes I 

of Ohio Decisions subsequent to volume 8, delivered ! 
express paid, to subscribers. t2.60 per volume. ' 

Supreme Court Reports. I 

The publishers of the Lboal Nbws now have the I 
contract for publishing the Supreme Court Reports of ; 
the state, and are enabled to attach advance sheets i 
of these volumes to the Lboal News, as a second 
supplement, without charge. These sheets are only ! 
for temporary use and do not include indexes. ; 

New Subscriptions. 

New subscriptions can begin at any time, and back I 
numbers of the part devoted to the L«oal Nbws to ' I want to say 
the beginning of the subscription year will be supplied -, ^m 

if desired: but no advance sheets of the Ohio Decis- 1 yOU ready f 
Jh^cuSeStvXhS* ^^^ ''' '^"^ eommencement of -Ready/' answered the lawyer. 

Vol. 1 of Ohio Decisions, Circuit Courts, began No- 
vember 28, 1896. 

Vol. 1 of Ohio Decisions, Lower Courts, began No- 
vember 28, 1896. 



A WISE MAN. 

"I desire to make my will in a very 

few words," said the dying merchant to 

his lawyer, "so you can take down what 

in three minutes. Are 



Bound Volumes. 

Bound copies of VoL 1, Vol. 8 and Vol. 8 of the Ohio 
Decisions can be had at I8.B0 per volume, If bound in 



"I wish," continued the merchant, **to 
leave all my property, real and personal, 
without condition to John Jummel, at- 
' tomey-at-law." 

"What!" exclaimed the lawyer, jump- 
fuU sheep, or 82.25 per volume 'in half sheep. | ing up and dropping the pen in his ex- 

Bound volumes of Vol. I.Ohio Lbgal Nbws (Toledo pitpnipnt *'Voii wUli tft 1 pave all voiir' 
LegalNews) willbe furnished at 82.00 per Volume. Cliemenx. YOU Wisn lO leave ail >OUr 

BoundoopimofVoi&'i, 2 or 8 of Ohio Decisions, or. property to me? Ah, you are jokinc:, 
of the Lbgal Nbws willbe sent in exchange for the ^r -n tt i tt i ^i. '^ r 

advanoesheets, at 81.00 per volume in full sheep or 75 Mr. Brown. Ha! Ha! The idea Ot 
cents in half sheep. leaving it to me when I know how de- 

voted you are to your three children. 
You always were a wag, Mr. Brown." 
; **There is no joke about this," said the 
Isick man gravely. '*As you say, I am 
j devoted to my children, and it is lor 
I that very reason that I make the will 
I have dictated." 

"I do not understand," said the amazed 



Entered at the Postofflce, Norwalk, Ohio, as second 
class matter. 



THE FOREMOST OHIO LAW PAPER. 



The growth of this paper during 
t896 has been so marked that we con^ 
fldenUy assert thcU it now has a greater ' lawyer. 
dreuUUion than any other Ohio law 
paper. It also contains so much wore 
ieg4$i matter that we are justified in 
claiming U to be the leading paper in 
its doss. 



"I do," the merchant continued. "I 
know that if I made any other kind of a 
will there would be a contest and my 
property would go to you anyhow by 
the time the fight ended. In that eveiit 
you would not consider yourself under 
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any obligation to do anything for my 
chililren, as you would have worked for 
the property'. But if I hand it all over 
to you by will, thus avoiding the trouble 
and expense ot litigation, you may feel 
grateful to me and give a small part of 
my fortune to the little ones. Will you 
promise to see that they do not starve?" 

"I will," answered the lawyer. 

And the merchant passed away peace- 
fully. 



LIBSL— PRIVILS3ED COMinTiriCATIONS. 

In the case of Maty D, Nolan v. 
Michael Kane, which was a suit for dam- 
ages for libel, the allegation being that 
the defendant sent in a communication 
to the school board of Cincinnati, signed 
by himself and eighteen other ^'citizens 
and taxpayers, in which th^: opinion was 
expressed that the usefulness of the 
plaintiff and her sister, Mollie, as teach- 
ers in the public schools has been de- 
stroyed by a hearing before a commitee 
of the school board resulting in their 
conviction of unlady-like conduct. Judge 
Wilson, of the common pleas court, 
heard the case below, and directed a ver- 
dict for the defendant. 

In an opinion filed by Judge Swing, of 
the Hamilton circuit court, it is held 
that the communication was in its na- 
ture a prinleged one. It is not only the 
right but the duty of a citizen to com- 
municate to the appointing power what- 
ever he knows, for good or ill, concern- 
ing one who is an applicant for a posi- 
tion as teacher, and if a citizen acts in 
such a matter in good faith he is protect- 
ed, even though the statements made 
in the communication be untrue. In 
order to create liability it is not only 
necessary to show the falsity of such ut- 
terances, but that they were made from 
malice. If either, of these elements is 
lacking there can be no recovery. More- 
over the communication in question does 
not charge that the plaintiff Tiad been 
guilty of unlady-like conduct. On the 
contrary, it expresses the opinion that 
her usefulness as a teacher had been de^ 
stroyed because of h^r conviction of un- 
lady-like conduct upon, the evidence of 
ten or fifteen witnesses. There was no 
attempt at the trial below to show 



that there had not been such a hearing 
and conviction, and the court properly 
directed a verdict for the defendant. 

John W. Herron and Price J. Jones, 
for Plaintiff in Error. 

Thos, McDougall and A. (\ Cassati, 
Contra. 



BEQUESrS SUBJECT TO COLLATERAL IN- 
HBRITANCB TAX. 

By the will of Wm. Hooper, of Cin- 
cinnati, ^100,000 was bequeathed to 
Douglas B. and Wm. G. Twombley, step- 
sons of deceased ; $5,000 to Mrs. Abbe, 
of Washingtofti, D. C. after the death of 
decedent's widow; $160,000 to charita- 
ble institutions ; 100 shares of P. Ft. W. 
& C. Ry. stock, valued at $14,000, to 
Charles P. Geddes, and certain debts due 
to deceased from Frank A. Lee, one of 
the executors and trustees under the will, 
are released in consideration of services 
to be rendered to the estate, and in lieu 
of statutory compensation. 

On behalf of the estate it was claimed 
in argument before Judge Ferris that in 
addition to excluding the exemption of 
$200 to each legatee, the amount of the 
tax due from such person is to be de 
ducted, and the amount payable com- 
puted upon the balance. It was shown 
that the deceased had issue of his body 
living at his death,, and that he died 
within two months after making the will. 
Judge Ferris held — 

First — ^That the legacies to the step- 
sons are taxable. 

Second — That the devise to Mrs. Abbe 
is contingent, and that the taxing of her 
interest is deferred until the death of the 
widow. 

Third — That as the deceased died 
leaving issue, and within a year after 
making the will, the bequests to chari- 
ties are void under section 591o, R. S. 

Fourth— That the bequest to Geddes 
is taxable. 

Fifth — That the court cannot say that 
the debts released to Lee would give him 
more than a reasonable allowance, and 
the excess over the statutory allowance 
is not taxable. 

Sixth — That the tax is payable upon 
the valu« of the legacy, less the $200 
exemption, and that the amount of the 
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tax is uot to be deducted from the legacy 
and the tax computed upon the balance. 
Thomas McDottgall, for the Executor; 
Thomas H. Darby y for the State. 



rAXATIOV OF OHIO MORTGAGES. j 

Judge Sage of the United States cir- 1 
cult court filed an opinion sustaining the 
exception for insufficiency of John V. 
yack to the answer in the buit brought 
against him by the auditor of Warren 
county for the recovery of taxes for the j 
years 1889 to 1894 inclusive, on $297,- 
794, moneys and credits, with a penalty 
added ofi $148,000, making a total of 
nearly half a million. The complainant 
is a nonresident, and the property 
which it Ls sought to subject to taxation, 
is in the form of loans on real estate in 
Warren county, which, it was alleged, 
were made through complainant's agent, 
under authority to invest, loan and con- 
trol the funds placed in his hands. 

The question presented to the court 
for decision was whether the debts owned 
by this nonresident of the state, evi- 
denced by notes and mortgages upon 
realty wiihin the state, are taxable in the 
state by reason of the control of com- 
plainant's agent, who was during the 
years in question a resident of th,e state 
and of the county in -which it is sought 
to impose the tax. 

Judge Sage held that no extent of 
authority or power of cfontrol given to 
an agent in the state could divest the 
principal's ownership of the subject mat- 
ter of the agency. Therefore the fact, if 
it be a lact, that tJie agent made the in- 
vestments for his principal and controlled 
the course of the; transactions relating 
thereto, could not operate to bring the 
principal, a ' nonresident, within the 
jurisdiction of a law of the sta»e relating 
to taxation. These mortgages are mere 
choses.in action, and intangible, and have 
no siUis apart from the residence of the 
owner. A tax upon them would be a 
personal tax, which a state can impose 
only upon its own citizens. They might 
be secured upon property in several dif- 
ferent counties or in every county of the 
state, in which case a tax thus imposed 
might be collected several times or an 



aggregiite of taxes levied for a single 
year which would equal the principal of. 
the debt. Mortgages and notes in the 
hands of an agent, as in this case, are no 
more taxable than they would be if 
placed in the hands of an attorney for ' 
collection. 



A daily Journal having a circulation of 
about 8,000 copies among judges, law- 
yers, bankers, collection and commercial 
agencies, real estate dealers, merchants, 
and other professional and business men, 
and which is kept on sale at public news 
stands, although devoted primarily to 
legal matters, but publishing proceed- 
ings of a board of public works, records 
of deeds, mortgages, liens, assessments 
and sheriff's sales, as well as quotations 
of local securities, railroad time-tables 
and one or more columns of general ' 
news, is held iii tjie case of Lynn y. AHen^ 
(Md.), 83L. R. A. 779, to constitute a 
•'newspaper of general circulation" for 
the publication of legal notices. 



EMPLOYMENT OF MUffORS. 

The right to employ a minor in a 
hazardous position without the consent 
of his parents was decided last week by 
the circuit court of Hamilton county, in 
the case of The P, C C. & Si. L, Ry. 
Co., V. Patrick McLaughlin, which was 
an action brought by a father for dam- 
ages on account of injuries to his son, a 
minor, while in the employ of the com- 
pany as a brakeman, on the ground that 
the company was negligent in employing 
a minor in so dangerous a capacity with- 
out the consent of his father. The tes- 
timony was to the effect that when the 
young man was first employed by the 
company, in 1891, his father protested on 
the ground that he was a minor, and'he 
was thereupon dismissed by the company 
from its service. 

In 1893 he again applied for employ- 
ment which was given him. He was 
fully grown and stated he was of age. 
At the trial of the suit below, the court 
refused to give a special charge to the 
effect that the company, having good 
reasons to believe from the appearance. 
Conduct and statements of the . young 
man that he was of aee. was not liable 
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to the father on account of his injuries, 
because of the father's statement two 
years before that he was not of age. The 
jury returned a verdict for the father as- 
sessing his damages at $500. 

In an opinion filed Saturday of last 
week, by Judge Smith, of the circuit 
court, it was held that this special charge 
should have been given, and also an- 
other special charge to the effect that the 
company was not required as a matter 
of law to inquire of the plaintiff whether 
his son had reached his majority. The 
reviewing court says, "It was the duty 
of the defendant company towards this 
plaintiff to use reasonable care to ascer- 
tain the age of his *son before putting 
him into a dangerous position or occu- 
pation. But we know of no principle 
of law or any adjudication of court which 
goes so far as to make it essential and 
necessary that inquiry should be made 
of a father as to the age of his son. It 
is manifest that a very high degree of 
care as to this might have been shown 
without any such inquiry of the 
father." 

Judgment reversed. 

Ramsey, Maxwill & Ramsey, for the 
railioad company. 

Peck & Shaffer, lor McLaughlin. 



REPLEVIN OF STOLEN MONEY. 

[Magistrates Court, Cincinnati Township, De- 
cember, 1896.] 

Lavina Price v. John C. Schwartz, 
Pros. Atty. 

Question of title to money which had been 
stolen and paid by the thief to an innocent 
party in the ordinary course of business, 

Kushman, J. P. 

The SlOO bill was stolen from Lavina 
Price by Mollie Lewis, who paid a 
freight bill of $4 to the Little Miami 
Railroad Company, receiving $96 in 
change, which she got away with before 
being arrested. The police traced the 
bill to the railroad company, and got it 
from them to use as evidence. Three or 
four days afterwards the railroad com- 
pany wanted to balance their accounts, 
and called on the police department, 
who refused to turn over the bill, saying 
they were holding it as evidence. The 



railroad company called upon Mayor 
Caldwell, who ordered police court clerk 
Bender to pay out of city funds $100 in 
currency in place of the bill, which was 
done. The Lewis woman was convicted 
in the common pleas court and received 
two years in the penitentiary. 

After she had been convicted, the 
Price woman, through attorney Sparks, 
swore out a writ of replevin against 
Prosecutor Schwartz, in whose hands the 
bill then was, having been used as evi- 
dence. The case came on for hearing. 
Frank M. Coppock, appearing at the re- 
quest of prosecutor Schwartz, moved the 
court to make the city of Cincinnati a 
party defendant, as if was the real party 
in interest. Mr. Sparks objected, and 
the objection was overruled and excep- 
tion taken. 

There was no dispute as to the facts. 
Mr. Coppock claimed that the railroad 
company, having come into posse.ssion 
of the bill in the . usual course of busi- 
ness, was in the position of an innocent 
purchaser of a negotiable instrument, 
and the courts have held that an inno- 
cent purchaser of a negotiable instru- 
ment acquires title to the same. If the 
railroad company had acquired title the 
city had also. Mr. Sparks claimed that 
the city of Cincinnati paid $100 in place 
of the bill, with its eyes open, knowing 
at the time it was stolen property. 

The court said that while he was sorry 
for th^ Price woman, and it was hard for 
her to be the loser, he must hold that the 
law and common sense were against her. 
Would any sensible man say that a busi- 
ness man would liave to ask a purchaser, 
in the ordinary course of business, when 
he was presented with a bill : Where did 
you get it?" Is it stolen? The court 
thought not, and as there was no ques- 
tion that the railroad company came into 
possession of the $100 bill in the usual 
course of business, they had a good title 
to it ; and if they had a good title, they 
had a right to give it to the city, or ex- 
change it, as was done, or burn it if they 
felt so disposed. 

The court finds that the city of Cin- 
cinnati was entitled to the possession of 
the $100 bill at the commencement of 
the action, fixes the damage at one cent 
and the value of the goods at $100. 

Notice of appeal vvas given. 
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NO GVJLT WITHOUT INTENT. 

During the trial of a case in Chicago, 
Illinois, recently of a person accused of 
wiie murder, who, when first arriagned 
entered a plea of not guilty and was then 
tried by a jury of twelve men. The evi- 
dence for the defense was that the de- 
fendant was crazy drunk when he killed 
the woman. The jury disagreed. On 
the second arriagnment, defendant's 
lawyers entered a plea of gfuilty and sub- 
mitted the case to the court and offered 
evidence of insanity at the time of the 
killing— just as it had been adduced in 
the first case on a **not guilty'* plea. 
This strange phase of practice, said to be 
by no means unusual, raises the question 
of a prisoner's rights subsequent to sen- 
tence on such a showing. TAe Evening 
Posty of Chicago, has interviewed a num- 
ber of lawyers in that city regarding this 
matter, and following is an opinion 
written by John F. Geettug, one of the 
most careful students of the law to be 
found in the practice in Chicago : 

**The receiving of qualified pleas of 
guilty in criminal cases is not consistent 
with either the spirit of the common law 
or of the law as declared by this state. 
The thirty-ninth provision of the Magna 
Charta granted by King John at Runny 
mede, June 16, 1215, provided as follows : 

No freeman shall be taken or imprisoned or 
disseised or outlawed or banished, or any ways 
destroyed, nor will we pass upon him, nor will 
we send upon him, unless by the lawful judg- 
ment of his peers, or by the law of the land. 

" It has, therefore, been the reognized 
rule in England that in felony cases all 
disputed questions must be submitted to 
a jury of twelve men, and thai only upon 
a verdict of a jury can a freerilan be con- 
victed. This doctrine was brought 
across the Atlantic by the settlers of 
Jamestown and became a part of the 
common law of the Colony of Virginia, 
and by it was transmitted to the north- 
western territory, out of which was 
formed the state of Illinois. 

" It is true that where a defendant in 
open court enters a plea of guilty, that 
is, an unqualified admission of guilt, 
there is no issue to be tried, and the 
judge hears the testimony to aid him in 
fixing the penalty. Our statute defines a 
crime thus: 



A criminal offense consists in a violation of 
a public law, in the commission of which 
there shall be a union or joint operation of act 
, and intention, or criminal negligence. 

I *• It is, therefore, not sufficient to con- 
stitute a plea of guilty that the defendant 
admits the commission of the act, but 
I denies that there was any intention to do 
j wrong, such as stating thathe committed 
j the act. but at the time was insane and 
! totally irresponsible, for the denial of a 
! criminal intent is as much a plea of not 
! guilty as the denial of the commission of 
I the act, as no crime is complete without 
i the union of both act and intent. 
j "It is true that in some of the lower 
grades of crimes the defendant can 
i waive a trial by jury and submit to a 
trial upon a plea of not guilty 
by the judge, but no, such waiver is 
• recognized by the law in felony trials. A 
few years ago a defendant accused of fel- 
ony waived a jury trial, was tried by 
Judge Williamson in the criminal court 
and sentenced to the penitentiary. A 
petition for habeas corpus was presented 
to Judge McAllister, who decided that 
the proceedings were void and set the 
prisoner at liberty This decision was 
cited and approved by our supreme court 
in the case of Harris v. The People, 128 
IiL, page 585, in which case the supreme 
court held that a judge had no power to 
try a felony case without the interven- 
tion of a jury. 

*' It is, therefore, the declared law of 
this state that upon the charge of felony, 
where the defendant by plea of not 
guilty denies guilt, the judge cannot, 
even with the defendant's consent, try 
the case without a jury. And this being 
the law, the judge may only pass sen- 
tence in a felony case either upon a 
verdict of guilty rendered by a jury 
or upon an unqualified admission of guilt 
made in open court, where the defendant, 
by his plea of guilty, admits that he 
committed the act with the criminal in- 
tent charged in the indictment. 

*' If it is illegal lor a judge without a 
jury to try a felony charge with the con- 
sent of the defendant, it is not only 
illegal, but reprehensible, for a judge to 
receive a plea of guilty when, in fact, 
the defendant denies the guilt, for in the 
latter case the defendant would lose the 
benefits of an appeal. 
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** The life and liberty of the citizen 
are by law regarded too sacred to be 
placed in jeopardy and made to*depend 
upon the judgment of one man, be he 
ever. so concientious or learned." 



CONTEMPT OF COURT. 

An unusal and interesting proceeding 
in contempt was called in Judge Lam- 
son's court of the Cuyahoga common 
pleas last Saturday and decided Tuesday 
of this week. The proceeding is a prec- 
edent which will have great bearing on 
the freedom of speech and press in so far 
as criticism of judges is concerned. The 
attachment for the- alleged contempt 
was issued for Louis F. Post, editor of a 
morning daily recently started in the city 
of Cleveland, and was made at the insti- 
gation of Judge Lamson. The cause of 
the attachment was an editorial which 
appeared in the above mentioned paper, 
somewhat criticising the action of judges 
in their dealing with lawyers in the man- 
ner of calling cases without consulting 
the convenience of lawyers. 

The substance of the charge against 
Mr. Post was that he had written and 
caused to be published an article relating 
to the affairs of the court of common 
pleas, in which he made personal allu- 
sion to the habits and authority of one 
of the judges, detrimental to the welfare 
of the court. After the conclusion of 
the proceedings in contempt the judge 
rendered his decision which was very 
lengthy, taking over'an hour in which to 
deliver it. At the conclusion of the de- 
cision the Judge sentenced the defendant 
to ten days in the county jail and fined 
him $200 and the costs of this action, the 
defendant to stand committed until the 
fine and costs are paid. An appeal from 
this decision was taken to the circuit 
court. 

• Judge Lamson in rendering his decis- 
ion &aid in part as follows : 

"This proceeding against the defend- 
ant, Louis F. Post, is brought under sec- 
tion 6639 of the Revised Statutes of the 
state of Ohio, which provides as follows: 
A court or judge at chambers may pun- 
ish summarily a person guilty of misbe- 
havior in the presence of or so n^ar the 
court or judge as to obstruct the adminis- 
tration of justice." 



"Proceedings of this kind necessarily 
are more or less embarrassing to a judge 
presiding in them. Their^ rarity is a 
guaranty that «the judges in the exercise 
of this summary process are exceedingly 
cautious, and however unpleasant it may 
be to me, part of this opinion of the 
court should be addressed to this article 
as to its character, as to its nature, 
as to its tendency. Jt is true, the court 
said, that it did not care to hear argu- 
ment upon the subject matter, but when 
the court peached out by summary proc- 
ess and called the defendant whether a 
member of the bar or a member of the 
community, and had called him to ac- 
count for ut trances which tended to im- 
pede and embarrass the administration 
of justice ; that tribunal by that act nec- 
essarily prejudged the article and its 
character. Otherwise it would have no 
right to issue this process — otherwise its 
process would be an abuse of its judicial 
power. Further this course is sustained 
by the authorities and for a very wise 
and proper purpose. Proceedings of this 
kind tend to temper and excitement; 
tend to arouse hostility and prejudice 
for and against. As to this matter 
I need cite no evidence. It then 
becomes of the utmost importance 
that proceedings of this qharacter 
should be so conducted as to re- 
lieve them as much as possible of these 
not only embarrassing but injurious feat- 
ures. 

"As the supreme court has said, the 
defendant in writing and publishing this 
article under the facts admitted in this 
case, under the circumstances of the case, 
did it in the same manner as if he were 
present in the court, and in the hearing 
of the coutt had uttered the language of 
this article orally to the court itself. 
Would a judge for a moment stop under 
those , circumstances when he had ar- 
rested the attention of the party and 
called his attention to the matter com- 
plained of, would he for a moment stop 
and hear an argument from the person 
thus arrested, as to whether or not the 
language which he had thus used in his 
presence was contemptuous or not? 
Would he for a moment stop and hear 
the party defending upon the proposi- 
tion, whether or not the charge that a 
judge upon the bench in the trial of a 
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case was a judicial autocrat, governed by 
his own whims and by his own temper, 
and by his own uncontrolled will and 
not by the law of the land and his oath 
to administer the law as he understands 
it, to be impartial between the parties in 
the case? v Any judge would sacrifice all 
self-respect that he possessed and the 
confidence of the entire community who 
would stop for a moment under such cir- 
cumstances and hear one word of lan- 
guage or argument upon that proposi- 
tion. 

"If this attack can be made upon the 
court in this instance it can be made 
upon the court in every case that is tried 
before the court in this community. It 
is only necessary for the court to call the 
attention of right thinking and right 
constituted people to these things and 
the dangers that are incident thereto to 
have them acquiesce to every utterance 
that the court makes.'' 



SUPREME COURT OF OHIO. 
Official Record pf Proceedings. 

Columbus. O., March i$. 

General Docket. 

4221. George I^. Converse v. Henry J. Booth 
et al. Error to the circuit court of Franklin 
county. Judgment affirmed. Shauck.J., not 
sitting. 

4253. The Western Insurance Company of 
Toronto v. George H. Bennett et al., partners, 
etc. Error to the superior court of Cincinnati. 
Judgment affirmed. 

4277. James Zimmerman v. Joseph Hidy, 
assignee, et al. Er^or to the circuit, court V.f 
Payette county. Judgment affirmed. 

4302. Patrick Kearas v. John W. Pearson, 
executor, etc' Error to the circuit court of 
Clark county. Judgment affirmed. 

4303. William C. Armstrong et al. v. Henry 
L. Tatum et al. Error to the circuit court of 
Clark .county. Judgment affirmed. 

4307. The Connecticut Fire Insurance 
Company of Hartford v. George H. Bennett et 
al. Error to the superior court of Cincinnati. 
Judgment affirmed. 

4347. The Castalia Sporting Club et al. v. 
the Castalia Trout Club Couip:my. Error to the 
circuit court of Erie county. Judgment af- 
firmed. Minshall, J., dissents. 

4394. H. D. Huston v. Albert T. Sauger et 
al. Error to the circuit court of Cuyahoga 
county. Judgment affirmed. 



4410. Hiram S. Stockman v. John Stockman. 
Error to the circuit court of Ashland county. 
Judgment affirmed. 

4425. Victor Lustila v. the State of Ohio. 
Error to the circuit court of Lake county. 
Dismissed by plaintiff in error 

4493. Elizabeth Fuher v. Charles Vilwock 
et al. Error to the circuit court' of Lucas 
county. Judgment affirmed. Minshall, J.,' 
dissents. 

4499. D. Shannahan et al., partners, v. Amos 
B. Cole. Error to the circuit court of Scioto 
county. Judgment of the circuit court re-; 
versed and judgment of the court of common 
pleas affirmed. 

4500. John Hersh et al. v. The Commissioners 
of Putnam county et al. Error to the circuit 
court of Putanm county. Judgment affirmed. 

4502. L. M. Ludwig, receiver, v. the R. 
Rothschilds Sons & Co. et al. Error to the 
circuit court of Putnam county. Judgment 
reversed and cause remanded. 

4505. The State of Ohio ex rel. Noah K. 
Barnes et al., trustees,- v. John W. Crawford et " 
al. trustees of Congress township. Error to the 
circuit court of Morrow county. Judgment 
; affirmed. 

i 4508. William M. Bell. Jr., Auditor of 
I Licking county, v. The State of Ohio ex rel. 
' Allen B. Coflfm'aun. Error to the circuit court 
I of Licking county. Judgment affirmed. 

I 4510. Philip E. Blesch et al. v. De Witt C. 
Jones et al. Error to the circuit court of 
Franklin county. Judgment affirmed. 

451 1 . The Board of Directors of Wittenberg 
College V, Lawrence Goodman, executor. 
Error to the circuit court of Hancock county. 
Judgment of the circuit court reversed and 
that of the common pleas affirmed on the 
authority of Irwin, administrator, v. Lombard 
University, 37 W. L. B., 157. 

4526. The Board of Commissioners of 
Adams county et al. v. John Kimerly. Error 
to the circuit court of Adams couuty. Judg- 
ment affirmed. 

4528. Halliday Hay Company v. Christopher 
Grubb. Error to the circuit court of Union 
county. Judgment affi rnied, 

4529. Halliday Hay Company v. Lester W. 
Kline. Error to the circuit court of Union 
county. Judgment affirmed. 

4965. The Cincinnati Hamilton & Dayton 
Railroad Company v. Samuel N. Alter. Error 
to the circuit court of Lucas county. Judg- 
ment reversed and cause remanded for a new 
trial for reasons stated in journal entry. 

4999. Charles Cheseldine et al. v. John J. 
Chester, trustee. Error to the circuit court of 
Franklin county. Dismissed .by consent of 
parties at cost of plaintiffs in error. 

5113. The L. Schreiber & Sons Co. v. Sarah 
Roache, administratrix. Error to the superior 
court of Cincinnati. Judgment affirmed. 
. 5136 Franklin Alter, etc.. v. the City of 
Cincinnati et al. Error to the circuit court of 
Hamilton county. Judgment affirmed. 
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Motion Docket. 

2886. Jnmes Andrews et a1. execuvors, v. 
Robert C. Finley el al. Motion by plaintiff for 
extension of time to print record in cause No. 
5368 on the general docket. Motion allowed 
and time extended to April 10, 1897. 

2887. Spcyer & Co. v. Margaret Baker. 
Motion by plaintiff to advance cause No. 5249 
on the general docket: Motion overruled. 
Oral argument noted. 

2888. A. W. Kennon, trustee, v. William 
Jones. Motion by defendant to advance cause 
No. 5387 on the general docket. Motion over- 
ruled. 

2889. The Stote of Ohio v. Robert Green- 
land. Motion for leave to file a bill of excep- 
tions to the circuit court of Hamilton county. 
Motion allowed. 

2890. Julia C. Masten v. The Village of 
Norwood et al. Motion' by plaintiff for tem- 
porary restraining order in cause N«>. 5484 on 
the general docket. Motion allowed and bond 
fixed at $500 conditioned according to law, and 
to be approved by the clerk of the court of; 
common pleas of Hamilton county. | 

2891. The Miami Valley Railway Companv 
V. Clarence Devol, by etc. Motion by defend- 
ants to advance cause No. 5410 on the general 
docket Motion allowed and cause advanced. 
Briefs to be filed within rules. 

2892. George W. Collett, treasurer, v. The 
Springfield Savings Society. Motion by plain- 
tiff to advance cause No. 5454 on the general 
docket Motion allowed and request for oral 
argument noted. 

2893. The State of Ohio ex rel. F. S. 
Monnett, Attorney-General, v. James P. Seward 
et al. Motion by defendant to dismiss cause 
No. 5037 on . the general docket. Motion al- 
lowed by consent of parties. 

Ntw Cases. 

New cases filed in the supreme court since 
March 10, 1897: 

5482. Marietta Jeffreys v. Benjamin Yoxthei- 
mer et al. Error to the circuit court of Medina 
countj^. George Hayden and G. W, Lewis, for 
plaintiff. Barnard & Richards, or defendants. 

5483. Patrick Heeney v. Mary Kilbane* 
Error to the circuit court of Cuyahoga county 
Poran & Dawley, for plaintiff. Kerruish Chap- 
man & Kurruish, for defendant. 

6484. Julia C. Masten v. The Village of 
Norwood et al. Error to the circuit court of 
•Hamilton county. Richard Hingson, for plain, 
tiff. W. E. Bundy and PvCudigs. Foraker & 
Uinsmore, for defendants. 

5485. Richard Wagner v. The City of Can- 
ton. Error to the circuitcourt of Stark cpunty. 
C. C. Bon and Nat. C. McLeland, for plaintiff. 
H. B. Webber, for defendant in error. 

5486. E. B. Robbins et al., partners, v. Klin 
Lichtinalder & Co. et al. Error to the circuit 
court of Logan county. Powell & Minahan, 
for plaintiffs. 
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5487. L. Miller et al. v. Solomon Albright 
Error to the circuit court of Paulding county. 
Snook & Wilcox, for plaintiffs. H. C. Glenn, 
for defendant. 

5488. Josephine Brichtoldt v. M. P. Fisher, 
Aduir. Error to the circuit court of Defiance 
county. Enos & Johnston, for plaintiff*. . 

5489. The SUte of Ohio ex rel. Attorney- 
General V. The Royal Insurance Co. of Liverpool. 
Quo warranto. F. S. Monnett, Attorney-Gen- 
eral, for plaintiff. 

5490. The State of Ohio ex rel. Attorney- 
General. V. The Liverpool & London & Globe 
Insurance Company of Liverpool. Quo war- 
ranto. F. S Monnett, Attorney-General, for 
plaintiff. 

5491. The State of Ohio ex rel. Attorney- 
General V. The London & Lancaster Insurance 
Co. of Liverpool. Quo Warranto. F. S. Mon- 
nett, Attorney "^neral, for plaintiff. 

5492. The State of Ohio ex rel. Attorney- 
General V. The North British & Mercantile In- 
surance Co. of London and Edinburgh. Quo 
warranto. F. S. Monnett, Attorney-General, 
for plaintiff. 

5493. The State of Ohio ex rel. Attorney- 
General V, The Calidonian Insurance Co. o^ 
Edinburgh. Quo warranto. F. S. Monnett 
Attorney-General, for plaintiff. 

5494. The State of Ohio ex rel. Attorney- 
General V. The British America Assurance Co- 
of Toronto. Quo warranto. F. S, Monnett, 
Attorney-General, for plaintiff. 

5495. The State of Ohio ex rel, Attorney- 
General V. The Western Assurance Co. of To- 
ronto. Quo warrabt;o. F. S. Monnett, Attorney- 
General, for plaintiff. 

New cases filed in the suoreme court since 
March 17, 1897 : 

5496. The SUte of Ohio ex rel. Jason D. 
Hewitt, a taxpayer, v. Frederick Bader et al., 
commissioners. Error to the circuit court of 
Hamilton county. Jones & James, for plaintiff 
Rendigs. Foraker & Dinsmore, for defendants' 

5497. J. H. Shouhofl, President et al. y. The 
State of Ohio ex rel. Aloysius Sounentag et al. 
Error to the circuit court of Hamilton county. 
Carr & Spencer, for plaintiffs. Louis G. Hum- 
mel, for aefendants. 

5498. The County Commissioner of Clinton 
county, Ohio, v. James 'A. Craig. Error to the 
circuit court of Clinton county. W. H. Hart- 
man and Smith & Savage, for plaintiffs. Mills 
& Clevenger, for defendant. 

6499. Herbert Byard v. The B. & O. S. W. R 
R. Co. Error to the circuit court of Athens 
county. D. L. Sleeper, E. D. Sayer & O. E. 
Davis, for plaintiff in error. Jewett & Wood, 
for defendant. 

5500. Joseph Powlowski v. Ignatz Tarkowski 
et al. Error to the circuit court of Cuyahoga 
county. W. A. Babcock, Nowak & Moore, for 
plaintiff. Skeels & Baker, for defendants. 

5501. L J. Miller et al. v. Michael Ryan ct al- 
Error to the circuit court of Hamilton coun^' 
S. A. Miller & GusUv Tafel, for plaintiffs- 
Thomas McDongal, for defendants. 
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OHIO STATS REPORTS. 

Volume 54, Ohio State Reports, is 
now ready for deliver)', and may be 
obtained at $l.f50 per volume, payable in 
I advance. 



Editsd bt - . - . j. p. LANING. 
Imuco KvmniT Fhioay Aitbrmoon. 



Subscriptions and business commuaications should 
be sent to the publishers. 

SUBSCRIPTION PRICE. S2.00 PER YEAR. IN ADVANCE. 

One volume each year, beginning with November. 



Ohio Decisions. 

The publlnhers of the Lboal Nbws publiKh annually 
three volumes, which contain the reported decisions 
RL?'*fv°*^H'^* ^^ record of the state, under the title of 
Ohio Dechdons. Advance sheets of these volumes for 
temporary use of subscribers are issued each week as 
supplements to the Lboal News, without additional 
charge to subscribers to the volumes. 

Bound Volumes 

of Ohio Decisions subsequent to volume 3, delivered 
express paid, to subscribers. t2.50 per volume. 

Supreme Court Reports. 

The publishers of the Lbgal Nbws now have the 
contract for publishing the Supreme Court Reports of 
the state, and are enabled to attach advance sheets 
or these volumes to the . Lbgai^ NEwa as a second 
supplement, without charge. These sheets *re only 
for temporary u^e and do not Include indexes. 

New Subscriptions. 

New subscriptions can begin at any time, and back 
numbers of the part devoted to the Lboal Nbws to 
the beginning of the subscription year will be supplied 
if desired; ^>ut no advance sheets of the Ohio Decis- 
ions will be supplied back of the conunencement of 
the current volume. 

VoL 1 of Ohio Decisions, Circuit Courts, begi<n No- 
vember 2S, 1896. 

Vol. 1 of Ohio Decisloas. Lower Courts, began No- 
vemoerSS. 1885. 

Bound Volumes. 

Hound copies of Vol. 1, Vol. 2 and Vol. 8 of the Ohio . 
peci^ons can be had at 18.50 per volume, if bound in 
full sheep, or t2.25 per volume in half sheep. 

Bound volumes of Vol. 1, Ohio Lboal Nbws (Toledo 
Legal News) will be furnished at te-.OO per volume. 

Bound copies of Vols. 1. 2 or S of Ohio Decisions, or 
of the Lisc:al Nbws will be .sent In exchange for the ! 
advance sheets, at 11.00 per volume in full sheep or 75 
cents in half sheep. 



Owing to the death of Hon. Jacob 
jScroggs of the firm of Scroggs and 
I Scroggs, of Bucyrus; C. J. Scroggs, the 
•surviving partner has associated with 
i him Mr. W. L. Monnett, manager of the 
! collection department in the old firm, 
and on and after April 1, the firm name 
' will be known as Scroggs & Monnett. 



The conclusiveness of a decision up- 
on prior appeal is denied in Hastings v. 
Foxwarthy, (Neb.). 34 L. R. A., 821, 
where in another case between the two 
appeals ^he first decision had been over- 
ruled. The court adopts the rule that 
its rulings on an appeal may be ques- 
tioned, and they need not to be followed 
if incorrect. 



The liability of a steamboat company 
with respect to tlie property of its pas- 
sengers is analogous to that of an inn- 
keeper, and it will therefore be liable, 
without proof of negligence, if money 
for traveling expenses, carried by a pas- 
.senger on a steamboat, is stolen from his. 
stateroom at night, without negligence 
on his part. Adams v. New Jersey Steam- 
boat Co,, (Court of Appeals of N. Y.), 45 
N. E. Rep., 369. 



Entered at the Postoffloe, Norwalk, 6hio, as second 
class matter. 



THE FOREMOST OHIO LAW PAPER. 

The growth of this paper auring 
1896 hoe been so marked that we cot^ 
fldefMy tusert that it now has a greater 
circulation than any other Ohio law 
paper. It also contains so n^uch more 
legal matter th€U we are justified in 
claiming it to he the leadifig paper in 
its close. 



A person riding between the rails of 
an electric street railway upon a bi- 
cycle is held in Everett v. Los Angeles 
ConsoL E/ec. Ry. Co, (Cal.). 34 L. R. A., 
350, to be chargeable with the duty of 
looking out for and endeavoring to avoid 
danger from the electric cars ; and the 
motorman seeing him is held entitled to 
as.sume up to the last moment that the 
rider will turn out of the way by ii^creas- 
ing his speed or turning aside to avoid 
the danger. 
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The right to the good will of a part- 
nership is ^e'.d in Pkilbrook v. Newman 
(Cal.). 34 L. R. A., 265. to belong to the 
surviving partners upon their purchase 
of the interest of the deceased under a 
provision ot the articles of association 
giving them such right, with the privi- 
lege of continuing the business under 
the firm name. 



The beneficiary in a life insurance 
policy procured with stolen moneys is 
not an innocent third person as against 
the person from whom the moneys were 
stolen, but takes the policy subject to 
the means by which it was procured ; 
and when the premiums on a policy are 
paid with stolen moneys, and the amount 
of the thefts equal the> amount of the 
policy, the person from whom the mon- 
eys were stolen is entitled to the pro- 
ceeds of the policy. Dayton v. H. B. 
Claflin Co,, 41 N. Y., Suppl., 8 9. 



When a loan, payable in monthly in- 
stallments, including interest due at the 
time of payment, is made at the hitrhest 
legal rate of interest, and notes are given 
for each installment, including the inter- 
est due at the maturity of each note, the 
fact that the notes provide for interest 
after maturity in case of default does not 
render the loan usurious, since, if the 
notes are paid at maturity, the contract 
is legal, and therefore the default of the 
borrower will not make it illegal. Cri- 
der V. Loan Association, (Texas), 87 S. 
W. Rep., 237. 



A joint action will not lie against the 
separate ownet of dogs which unite in 
destroying the property of a third per- 
son. Each person is liable only for the 
damage done by his own dog, and not 
ibr that which is done by the dogs which 
do not belong to him. This rule applies 
to all cases of trespass by animals. "The 
reason which makes one who personally 
aids in or about the wrong done by an- 
other liable for the whole amount of the 
injury done, does not apply in a case like 
that under consideration. It tbe case of 
a joint tort, each oflFender's liability arises 
out of the fact that his participation in 
the wrongful act was voluntary and in- 
tentional ; and the law, as a punishment 
for his wrong doing as well as for the 
protection of the rights of the injured 
party, makes him answerable for all the 
consequences of that act. But, in the 
case of animals which wander ofi^ and 
unite in perpetrating mischief, there is 
no actual culpability on the part of their 
owners. Liability in such a case only 
exists by reason of the negligence of the 
owners in permitting their animals to 
stray away and commit the depredations, 
and it has therefore always been held 
when the question has come before the 
courts that joint actioti will not lie 
against separate owners of dogs which 
unite in committing mischief." State v. 
Wood, (N. J.), 35 Atl. Rep,, 654. 



.According to a recent decision of the 
supreme court of Illinois, a parol con- 
tract to make no will that will deprive 
one of property which she would take 
as her's.if there was no will, having re- 
lation to real estate and personalty and 
being within the statute of frauds as to 
the former, is indivisible, and therefore 
wholly void ; and the legal adoption by 
a grandmother of her deceased son's 
only daughter, as her own child, is not 
such a part performance as will take 
such a contract out of the statute. 
Dicken v. McKinUy, 45 N. R. Rep., 184, 



THE T0RREN8 LAW. 

A tbatter of great interest throughout 
the entire state and one in which every 
county as well as every owner of real 
estate in Ohio ha$ a part, is the hearing 
to be had before: our supreme court on 
April 16, as to the constitutionality of 
the Torrens land law. The attorneys in 
the case are now preparing their argu- 
ments in the matter and the case is to be 
given an elaborate presentation. The 
suit grows out of the refusal of the au- 
ditor and treasurer ot state to purchase 
the necessary books to put the law in 
operation. This, would have entailed an 
expense of between $30,000 and $40,000, 
The attorney general thereupon brought 
mandamus proceedings to compel therm 
to buy the necessary books and distrib- 
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ute them among the counties of the 
state. The refusal of the auditor and 
treasurer was not becaiise of any antip 
athy to the law but simply a desire to set- 
tle the question of the coustitutiooalit}' 
of the law at the start and thus do away 
with the possibility of future litigation. 
There is much, however, depending 
upon the outcome, and this, is shown by 
the interest the various county officials 
throughout the state are manifesting as 
to the outcome of the suit, for if the 
law is held to be constitutional it will 
immediately be put into operation and 
adopted by the different counties. This 
will then greatly simplify^the work of 
land transfers and do awav yvith the end- 
less confusion attendant upon the pres- 
ent system. But again on the other hand if 
the law should be held unconstitutional 
no change will be made and the present 
system of registration will remain in 
force. The best of legal talent has been 
obtained. R. A. Harrison and ex-Attor- 
ney General Richards will represent the 
auditor and treasurer of state. Attorney 
Geners^l Monnett will represent the 
state. 



drugs, but who hy their peculiar methods 
have, it is asserted, effected many cures 
and have been potent in educating people 
away from the doling habit. 

The plaiutiff in error, E^tman, wa$ 
charged upon an affidavit with the 
offense of practicing medicine without a. 
certificate, contrary to the provisions of 
the above mentioned act, and was arrested 
on complaint of an organisation of 
young and aggressive physicians. He 
was brought before the mayor of Akron 
and fined $25 and costs for not havirg 
complied with the provisions of the Mos^ 
grove law. The question thus raised is. 
in many respects a new one, and 
although the case was carefully exam-' 
ined by counsel for the state and the 
accused, and very excellent briefs were 
presented to the court, yet no case 
exactly, parallel had been referred to. 
In all probabilities the case will be car- 
ried up, and there is no doubt but that 
the decision rendered by Judge Kohler 
will be sustained, and if the medical 
trust wishes to force people tp take med- 
icine whether they want to or not th^y 
will have to get another law enacted. 



THE M0I36R0VE LAW. 

The first judicial decision under the 
Mosgrove medical trust bill was ren- 
dered by Judge Kohler, one of the ablest 
jurists of the state, and who is now sit- 
ting on the common pleas bench in Sum- 
mit county and who was formerly attor- 
ney general of the state. In substance 
Judge Kohler decided that the Mos- 
grove law does not cover any method of 
healing where medicine is not adminis- 
tered. 

The law was enacted by our legisla- 
ture February 27, 189t5 (92 O. L.. 44) 
and provides for the regulation ot the 
practice of medicine in Ohio. It was 
enacted at the instigation of the doctors 
of the state for the purpose, more than 
any other, of putting a stop to various 
practitioners who do not employ drugs 
in the healing art. The medicine busi- 
ness has been greatly injured of late 
years by massagists, electricians, osteo- 
pathists, faith curists, christian scientists 
and others who are opposed to the use of 



DEATH OF HON. OEOROE L. CONVSBSE. 

The death of Hon. George L, Con- 
verse, of Columbus, Tuesday morning of 
this week, remove^ one of the oldest and 
most respected residents of Franklin 
county. 

The early life of Mr. Converse was 
marked with adversity which was over- 
come only by earnest and faithful work, 
which only added temper to the char- 
acter he developed. He was bom in 
Georgetown. Franklin county, Ohio, 
June 4, 1827. His father was a physi- 
cian, the son of Sanford Converse, a 
soldier in the war of 1812. The family 
descent is from the French Hugenots, 
and the first of the American line came 
to the western conlinent with Winthrbp. 
Mr. Converse, guided and assisted by . 
his widowed mother, obtained the ele- 
ments of his education at the district 
school, atid at the age of 14 ebtered col- 
lege. He was entirely dependent on 
himself for means to pursue his educa-. , 
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tion and worked for the fanners in the 
vicinity during vacation. At the end of 
his junior year he entered Dennison uni- 
versity at Granville and graduated in 
1849. In 1850 he entered the law office 
of General Joel Wilson, of Tiffin, and 
was admitted to .the bar and began the 
practice of law at Napoleon soon after. 
He soon after removed to Columbus 
where he has been a leading lawyer and , 

fublic man for thirty-eight years. In 
864 he was elected prosecuting attorney 
of Franklin county, and after serving 
one term declined a re-election. In 1859 . 
he was elected a representative in the | 
legislature, serving two terms and in 
1863 he was elected to the state senate 
and was the leader of the democratic ' 
minority. In 1873 Mr. Converse was I 
again called upon to represent his county ■ 
in the legislature. He was selected 
speaker when the house organized and 
made a very gppular presiding officer and . 
a skilled parlimentarian, in 1875 he was 
again re-elected. In 1877 he was a can- • 
didate before the democratic state con- » 
vention for governor. In 1878hewasuom- . 
inated for congress and was elected, and \ 
in 18ii0 and 1892 he was again reelected. ' 
During his first term in congress he j 
served as chairman of the committee on ' 
public lands. He was a faithful worker 1 
in the interests of bis constituents, and 
it was during his term of service in con- 
gress that Columbus was made oiie of 
the seats for holding the United States 
court and appropriations for the govern- 
ment building were made. 

Mr. Converse attained a very high 
rank in his profession and was identified 
with some of the most prominent crim- ' 
inal as well as civil cases in the history 
of Franklin county. One of the first 
cases in. which he made an enviable rep- 
utation was the Phelps murder case in 
which the accused was acquitted on the 
ground of self-defense. 

Mr. Converse leaves surviving him a 
widow and four children. 



MEMORIAL OF HON. JOHN W. SATER. 

To the Members of the Bar of Darke County: 

Your committee appointed to prepare 
resolutions on occasion of the death of 



the Hon. John W. Sater, submit the fol- 
lowing : 

This is the fourth time, within the la.st 
half year, that the members of the Bar 
of this county have been called on to 
mourn the death of one oif their small 
band. In our sorrow for his death and 
as a tribute to his memory, we note some 
facts, out of many that might be referred 
to connected with the life and profess- 
ional career of him who has just passed 
from our midst. 

In the early prime of a vigorous man- 
hood Brother Sater came among us, 
while yet the great war of the rebellion, 
in which he had taken a soldier's part, 
was still raging, to make his home in 
Greenville, where he has ever since re- 
sided. He had been admitted to the Bar 
and had practiced for a .short time in cur 
neighboring county of Preble, and had 
already made his mark as a lawyer. From 
that time to the present, with occasional 
intervals in which he was engaged in 
pubHshing and editing a newspaper, at 
another time in carrying an interest in a 
mercantile firm, both for short periods, 
and in most of his busy life in acquiring 
and managing large interests in real 
estate, he was at all times and above all 
things and continuously, a lawyer. His 
practice was large and his life a busy one 
at the Bar, with the exception of one 
term as judge of the court of common 
pleas of this judicial district. His knowl- 
edge of the fundamental doctrines of the 
law, his extensive and thorough acquaint- 
ance with cases and precedents, his long 
and close familiarity with the practice, 
and his clear, ready and analytic mind, 
and urbane and pleasant manners, made 
him a judge before whom it was a plea.s- 
ure to practice law.* 

At the end of his term as judge, he was 
not a candidate for re-election, but gladly 
returned to the bar and its contests. 
The ceriatninis gaudia, the delights of 
the strife of mind with mind, the clash 
of one keen intellect wjth another, he 
ahyays enjoyed. He tried his cases for 
all that was in them, and until stricken 
by the disease whici finallj' carried him 
off, no one among us did his work more 
thoroughly than Judge Sater. 

His distinction as a lawyer was not 
confined to his own count>- or district, 
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hut extended throughout the State, and 
in 1893 he became the unanimous ^loice 
ol the great party of which he was an 
honored member, for the position of 
judge of the supreme court of the state. I 

The most useful and enduring benefii j 
conferred by Judge Sater on his beloved : 
profession was connected with the found- 
ing and establishment of the Greenville • 
Law Library. The idea originated* with | 
him, and the splendid collection which 
we now own, and which is a credit to our 
bar and our city, useful to court and 
counsel, and to our public officials and 
the magistrates and dispensers of the 
law throughout the county who desire 
to consult its thousands of volumes, was 
built about his handsome and valuable 
private law library, contributed to a cor- 
poration not for profit, and from whose 
u.se he derived no greater benefit than 
the least of its members. The stock 
that he held in it only represented the 
largeness of his heart and his love for 
the profession. 

. Be it therefore resolved, by the mem- 
bers of the Bar of Darke county, here 
assembled ; that the Bar of this county 
has lost one of its ablest and mo.st effici- 
ent members; that he will be sadly 
missed in court and office, and in all our 
professional assemblages; and that we 
join with his family and many friends in 
their mourning for his untimely death. 

Resolved, That we extend to the be- 
reaved wife and sorrowing daughters of 
the deceased our heartfelt sympathy in 
this time of their great distress over the [ 
death of the husband and the father in i 
the very prime of an active and busy i 
life. , 

Resolved^ That we will attend the fu- 
neral in a body and do all that may be 
done to show* our respect and esteem for 
our deceased brother. 

Resolved. That the judge of the court I 
of common pleas, whose honored seat he j 
once occupied, and the judge of the pro- 
bate court of our county, where he long 
practiced, be requested to ^read these 
resolutions on their journals; and that 
the clerk of the court of common pleas 
furnish a copy of the same duly certified 
under the seal of the court to the family 
of the deceased. 



Resolved. That the editors of the news- 
papers of the county be respectfully re- 
quested to publish these resolutions in 
their respective journals. 

J. R. Knox, 
J. C. Elliott, 
D. W. Bowman, 

D. L. G ASK ILL, 

J. \. Allread, 
(jreenville, Mar. 'Ih. Committee. 



MEMORIAL OF HON. JACOB SCR066S. 

The Crawford county Bar Association 
held a special meeting Friday of last 
week to take action on the death of Hon. 
Jacob ScrogRS, of Bucyrus. The com- 
mittee on resolutions reported through 
its. chairman, Hon. J. G. Meuser, of 
(lalion, offering a beautiful memorial 
tribute to the life and character of Mr. 
Scroggs, which was adopted, and is as 
follows : 

Memorial of Jacob Scroggs, late a 
member of the bar of Crawford county, 
Ohio. 

Jacob Scroggs was born at Canton, 
Ohio. Augu.st 11.1827, of Scotch Ger- 
man parentage. In 1839 he came with 
his father's family to Bucyrus where he 
continued to leside until the day of his 
death, which occurred March 23. 1897. 

His opportunities for acquiring an ed- 
ucation were such only as the schools of 
the town in those early days of its his- 
tory afforded, supplemented by private 
study and the knowledge gained through 
employment throup^h a primitive printing 
office. 

The liardships and privations incident 
to the existing conditions in this locality 
exacted the help of the boys in the sub- 
port of the family, and he was called on 
early to assist his father at the hatter's 
trade. PVdm this he was promoted to 
the printing office, where his compensa- 
tion was trifling, but his eagerness for 
the acquisition of knowledge .stimulated. 

As he advanced in knowledge he de- 
voted himself to the teaching of the 
country .school in the vicinity of his 
home for a number of years. He was 
also employed as an assistant in a num- 
ber of county offices and during this 
period concluded to qualify himself for 
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the practice of medicine. With this ob- 
ject in view he pursued a course of . read- 
ing in the elementary works of that 
professioti. As his faculties developed and 
matured he saw a broader and more con- 
genial fiel^ for the application of his 
talent and the carving out of a career in 
the study of the law. 

He thereupon abandoned his first in- 
tention and entered upon the study of 
the law in the office of the late Judge 
Hall which ^le supplemented by a course 
in the Cincinnati law school, from which 
he graduated in 1854 and was admitted ; 
to the «bar, but determined to thoroughly | 
equip himself for his chosen profession 
he continued his studies another year in 
the office of the lale D. W. Swigart, and 
then iu 1855 opened an office and entered 
into practice and continued therein to 
the time of his last sickness with 
marked distinction and success. 

Mr. Scroggs was. only modestly ambi- 
tious for public place. From 1856 to 
1859 he acceptably served as mayor of 
the town ot his adoption and subse- 
quently, for many years, was a member 
of the board of education and manilesied 
an active and devoted interest in the 
development of its public schools. In 
1864, and again in 1880, he was chosen 
as one of the presidential electors in this 
state upon the Republican ticket, and as 
such voted for Lincoln and for Garfield. 

In 1884 he was a candidate for cir- 
quit judge. While firm and earnest in 
his political convictions, as in all things 
else, and while loya* to his party as he 
was to the community in which he lived, 
and to the nation, he was at no time a 
partisan, and it was due to this charac- 
teristic as much as to his innate modesty 
that he reached no station of eminence 
in public life. 

It was, however, in his professional 
career that Jacob Scroggs achieved his 
chief distinction and gained, the highest 
esteem. Honest, earnest, faithful and 
fearless in the discharge of his profes- 
sional duties, and painstaking and tire- 
less, the fragrant memories of a model 
professional career will still be an incen- 
tive, a guide and a monitor to those who 
follow after him in his profession. When 
the political distinctions which satisfied 
his modest ambition are forgotten. 



The peculiar attributes s^bove enumer- 
ated made him as fair toward his adver- 
saries as he was truthful and honest to 
his clients and to the courts. Reared in 
th^ school of the elder day, his manners 
and deportment were such that they 
called for the impress of di^nity^ and 
respect, both upon the court and its pro- 
ceedings. With him a trial was a con- 
test«between right and wrong, and the 
judicial tribunal the arbiter who had 
been selected by the concordant voice 
of all the ages. 

Whether addressing himself to the 
chancellor or to the judge and jury, he 
questioned neither the integrity nor the 
capacity of the tribunal, and in the treat- 
ment of his professional brethren he dis- 
played charming courtesy and considerate 
kindness. Endowed and constituted as he 
was. he could not otherwise than hold 
shams and the tricks and .subterfuges 
under which untruth and wrong seek ref- 
uge in utter loathing and coniempt, and 
looked upon him who was ordered thereto 
with withering scorn. It was only by 
this that the spirit of the lion within him 
could be aroused,, and woe to the cul- 
prit who aroused it, and his respect thus 
forfeited could never be regained. 

From the strict ethics of the profes- 
s'on he never departed, nor could, he 
excuse nonobservance in others. Jeal- 
ousy found no abiding place in his breast. 
He envied no rival, and the younger 
members of the profession found in him 
always a wise counsellor and a kind 
friend. In the diversions in which most 
. of us S£ek recreation and rest he took no 
i interest. His diversions were found in 
, the pleasant companionship of friends or 
I exploration in the broad fields of litera- 
jture. If the retrospect of his profes- 
! sional life brings in view the clashings 
' of the contentions and harshness of the 
exacting care and toil which constitutes 
the chief incidents, we need but turn our 
I glance to the haven of his home to 
change the scene and please the eye. 

We see him there, a model before the 

family hearth, genial, kind, devoted and 

considerate, and the gentle touch of 

, reciprocal affection has smoothed all the 

. furrows of care on his brow. Strong, in 

, mind, clear in his conviction, broad in 

his views, and firm in his purpose, seek- 
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ing only the right, and having found it, 
.•shaping it for the good of his fellow man. 
we should not marvel because his relig- 
ious convictions could not be confined 
within the shortened lines of distinctive 
creeds, nor that his faith in God andi 
immortality was as firm as the adaman- 
tine hills. 

In view of these reflections and as a 
slight mark of respect for a departed 
brother, and as a feeble expression of a 
great loss which the bar of this county 
has sustained in the death, of Hon. Jacob 
Scroggs, we ask that the court may order 
this memorial to be spread upon its rec- 
ords and that a certified copy thereof 
maybe sent 'by its clerk to the widow 
and only son of the deceased. 

S. R. Harris, 
Thomas Bekr, 
D.C. Cahill, 
J. G. Meuser. 
P. W. Poole. 



SUPREME COURT OP OHIO. 

Official Record of Proceedings. 

QenenU Docket. 

Tuesday, March 30, 18«7. 

3668. David R. Paige v. Albert T. Paige, 
Assignee. Error to the circuit court of Suui- 
mit county. Judgment afiBrmed. 

4217. William Peter v. The Union Manufac- 
turing Co. et al. Error to the circuit court of 
Lucas counUr. Ju'^gment reversed in part, and 
remanded for further proceedings. To be 
reported. 

4291. The B. &. O. R. R. Co. v. John Stank- 
ard et al. Error to the circuit court of Erie 
county. Judgment affirmed To bt* reported. 

4305. Peter Leflfel et al. v. Peter Sintz. 
Error to the circuit court of Clark county. 
Judgment affirmed. 

4:J44. Elizabeth Bird et al. v. James Luther 
Young. Error to the circuit court of Fairfield 
county. Judgment affirmed. 

4372. The Cincinnati, Covington & Newport 
Ry. Co. V. Frederick W. Wood, Receiver. 
Error to the superior court of Cincinnati. 
Judgment affirmed oa the authority of Candee 
V. Webster, 9 Ohio St„ 462, 



4393. Augustus Skiver v. The Leland Univer- 
sity et al. 'Error to the circuit court of Defiance 
county. Judgment affirmed. 

4421. A. K. Pavey y. I. T. Vance et al. Error 
to the circuit court of Highland county. Judg- 
ment affirmed. 

4457. Elizabeth Bird etal v. James Luther 
: Young. Error to the circuit court of-Fairfield 
; county. Judgment affirmed. 

4485. Francis L. Hartuian et al. v. Samuel 
A. Hunter, Treas. Error to the circuit court 
ot Lucas county. Jucfgmeut reversed and cause 
remanded to the court of common pleas witli 
directions to overrule demurrer, and for fur- 
ther proceedings. 

I 4614. H. M. Douglass v. Augustus Allen. 
Error to the circuit court of Meigs county. 
Judgment affirmed. 

4618. The Odd Fellown' Beneficial Associa*^ 
tion of Columbus, Ohio, v. Mary Jane Solver- ' 
, ton et al. Error to the circuit court of Morrow 
county. Judgment affirmed. 

i 4681. Josephine H. McKee y. Israel Raude- 
' baugh et al. Error to the circuit court of 
Mercer county. Judgment affirmed. 

4532. Levi L. Dysart v. Jemima Wollet. 
Error to the circuit court of- Mercer county. 
Judgment affirmed. 

4640. Clay Snyder v. The Solar Refining 
Co. Error to the circuit court of Alleq county. 
Judgment affirmed. 

4541. Kirk. Christj^ & Co. v. S. S. Chandler 
etal. Error to the circuit court of Trumbull 
county. Judgment affirmed. 

4546. Mary G. Caldwell v. tlie City of Co- 
lumbus et al. Error to the circuit court of 
Franklin county. Judgment affirmed. 



4549. Robinson 
V. Frank Malone. 
of Holm ts county. 



Reinoehl, Adnir., et al. 
Error to the circuit court 
Judgment affirmed. 



5015. I&»aac N. Bowen v. The SUte of Ohio. 
Error to the circuit court of Wood county. 
Judgment affirmed. Per curiam report. 



Motion Docket. 

2894. Josephine Berchtoldt v. M. F. Fisher, 
Admr. Motion by plaintiff to dispense with 
printing record in cause Na 6488, on the Gen- 
eral Docket. Motion allowed. 

2895. The T. & O. C. Ry. Co. v. Daniel S. 
Ambach & Co Motion by plaintiff to reinstate 
cause No. 4(j'J5. on the General pocket. Motion 
allowed. 
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The T. & O. C. Ry. Co. v. Dages, 
Andrews & Co. Motion by plaintifif to rein- 
state canse No. 46f24, on the General Docket. 
Motion allowed. 

2897. Philip Baker v. DruzellaRice. Motion 
by plaintiff to advance cause No. 6378, on the 
General Docket and to be heard with cause No. 
4609. 'Motion allowed. 

2898. Jason Blackford v. Thomas E. Beery 
et al. Motion by plaintiff to reinstate cause 
No. 4626, on the General Docket. Motion 
allo¥red. 

2899. The State of Ohio ex rel. Edmond 
Keyser v. P. S. Blosser et al. Motion by relator 
for the allowHUce of an alternative writ of 
mandamus. Motion allowed. 

The City of Cincinnati v. William Holnies 
et al. Application by defendant in error for a 
rehearing in cause No. 6140, on the General 
Docket, Application not entertained. 



New Cases. 

New cases filed in the Supreme Court siuce 
March 24, 1897. 

6606. Columbus Lod)^e Xo. 3, Knights of 
Pythias, v. Edward T. Mithoff. Error to the 
circuit court of FrankUn county. Cyrus Huling 
and J. T. Holmes, for plaintiff 



5607. The Stete of Ohio v. Robert Groen- 
land. Exceptions to the coiirt of common 
pleas of Hamilton county. D. L. Sleeper and 
O.J. Renner, for plaintiff. 

5608. The Central Ohio Natural Gas & Fuel 
Company v. The Capital City Dairy Co. Error 
to the circuit court of Franklin county. Outh- 
waite & Linn, for plaintiff. Thomas Steele, 
for defendant. 

5609. Margaret H. Hutchinson v. The City 
of Columbus et al. Error to the circuit court 
of Franklin county. E. L. Dewitt and Frank 
C. Hubbard, for plaintiff. G. H. Barger, for 
defendant. 

6510. James R. Sprankle v. The City of 
Cleveland et al. Error to the circuit court of 
Cuyahoga county. Goulder & Holding, for 
plaintiff. Miner G. Norton and Phillips, Ford 
& Crowl, for defendants. 

551 1 . The Second National Bank of Bucyrus 
v. William Modenn-ell et al. Error to the cir- 
cuit court of Crawford county. Harris & 
Sears and Monnett, Beer & Bennett, for plain- 
tiff. 

o512. The SUte of Ohio ex rel. James S. 
Rickey, sheriff, v. E. G. Coffin, warden, etc. 
Mandamus. Henry Baumon, for plaintiff. 

5613. Albert Kirk v. Henry Stevensou. 
Error to the circuit court of Crawford county. 
Edward Voll rath, for plaintiff. Charles Hal- 
linger, for defendant 
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OHIO STATE REPORTS. 

Volume 54, Ohio State Reports, is 
now ready for delivery, aud may be 
obtained at $1.50 per volume, payable in 
advance. 



Before 
rendered 



a son can recover for services 
for his father while a jnember 



subsoriptiooa and business communications should | ^f his father's family, he must rebut the 



be sent to the publishers. 
SUBSCRIPTION PRICE. 12.00 PER YEAR. IN ADVANCE. 

One volume each year, beginning with November. 



Ohio Decisions. 

The publishers of the Lboat. Nkwk publish annually 
three volumes, wbich contain the reported decisions 
of the courts of record of the state, under the title of 
Ohio Decisions. Advance sheets of these volumes for 
temporary use of subscribers are issued each week as 
supplements to the Lboal Nbws, without additional 
charge to subhoribers to the volumes. 

Bound Volumes 

of Ohio Decisions subsequent to volume 3, delivered 
express paid, to subscribers, •e.30 per volume. 

Supreme Court Reports. 

The publishers of the Lbgal Nbwb now have the 
contract for publishing the Supreme Court Reports of 
the state, and are enabled to attach advance sheets 
of these volumes to the Lboal Nbws, as a second 
supplement, without charge. These sheets are only 
for temporary use and do not Include Indexes. 

New Subscriptions. 

New subscriptions can begin at any time, and back 
numbers of the part devoted to the Lbgal Nbws to 
the beginning of the subscription year will be supplied 
if desired; but no advance sheets of the Ohio Decis- 
ions will be supplied back of the commencement of 
the current volume. 

VoL I of Ohio Decisions, Circuit Courts, began No- 
vember 28. 1806. 

Vol. 1 of Ohio Decisions. Lower Courts, began No- 
vember 23. ISBft. 

Bound Volumes. 

Bound copies of VoL 1, Vol. 2 and Vol. 3 of the Ohio 
Decisions can be had at 92.60 per volume, if bound in 
full sheep, or 12.26 per volume in half sheep. 

Bound wilumes of Vol. 1 , Ohio Lbgal Nbws (Toledo 
Legal News) will be furnished at 32.00 per volume. 

Bound copies of Vols. 1. 2 or 3 of Omo Decisions, or 
of the Lbcal Nbws will be sent in exchange for the 
advance slieets. at tl.OO per volume in full sheep or 76 
cents in half sheep. 



'legal presumption that such services 
were rendered gratuitously. Enger v. 
Lofland, (la.), 69 N. W. Rep.. 526. 



In au action on a promissory note or 

I other written agreement, a contempora- 
neous contract in writing, connected 
therewith by direct reference or by nec- 
essary implication, is admissible as part 

; of the transaction involved, Seieroe v. 

j First National Bank of Kearney^ (Neb.), 

' 70 N. W. Rep., 220. 



A railroad company receiving for ship- 

: ment goods consigned to a point on the 

! line of a connecting carrier under an 

I agreement to transport them to the ter- 

I minous of its own road is neither at 

• common law nor by statute of the state 

of Nebraska answerable therefor after 

; their safe delivery to the connecting lines 

named in the bill of lading or contract 

of shipment. Railroad Co. v. Waters^ 

. (Neb.), 70 N. W. Rep., 225. 



Entered at the Postofflee, Norwalk, Ohio, as second 
class matter. 



THE FOREMOST OHIO LAW PAPER. 

The growth of this papor duritig 
1896 has been so tnarked UuU we eot^ 
ftderUiy assert that it ttow has a greater 
cireuUUion than any other Ohio law 
paper. It also contaifis so n^neh.inore 
legal n^aUer that we are JustifU*d in 
claitning it to be the leading paper in 
'tis ciass. 



John H. Clarke, Esq., of the firm of 

! Hine & Clarke, of Youngstown has sev- 
ered his connectiqns with that firm, and 

jhas associated himself with the well 
known law firm of Williamson & Gush- 
ing, of Cleveland. The name of the 
new firm being Williamson, Gushing & 
Clarke. Mr. Clarke is well known 
throughout the state as one of the most 
brilliant lawyers in Ohio. He has as- 
sisted in making the firm of Hine & 
Clarke, one of the best corporation firms 
in the state, and the already strong bar 

; of Cleveland is strengthened by the com- 
ing of Mr. Clarke. He has a naturally 
logical mind, is pleasing and forcible in 
argument, is a boim lawyer, and a 

, thorough gentleman. 
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Where a partnership was formed which 
took the property and continued the busi- 
ness of an existing one, and was com- 
posed in part of the same persons who 
were partners in the first, but each had 
separate articles of partnership, and the 
interests of the several partners in the 
two were different, the second partner- 
ship was not a continuation of the first, 
and, on a settlement of its affairs a part- 
ner cannot be credited with capital con- 
tributed to the first, in the absence of 
such provision in its articles, or such an 
agreement between its partners. Nichol- 
son V. Kinsey, (Tenn.). 38 S. W. Rep., 
1033. 



A decree reforming a contract fixing 
the boundar>- between adjoining land 
owners on the ground of mutual mistake, 
is sustained by findings that when the 
contract was made neither party knew 
the location of the true dividing line, 
that it had been previously obliterated, , 
but was located more than 100 feet in , 
plaintiff's favor from the line as fixed in 
the contract, and that the parties believed 
that the contract line was correct, though 
there were no words in the contract 
which the parties did not intend to in- 
clude, and none were omitted which they 
intended to include. Brewing Co, v. 
Maloit, (Ind.), 46 N. E. Rep., '23. 



MY SHUfGLE. 

My alii ogle is battered and old. 
No longer deciphered with ease, 

So I*ve taken it in from the cold 
And fastened. it up on a frieze. 

A lon^ generation ago, 

With feelings of singular pride, 
I regarded its g[Httering show, 

And pointed it out to my bride. 

Companions of youth have grown few, 
Its loves and aversions are faint ; 

No spirit to make friends anew, 
An old enemy seems like a saint 

My clients have paid the last fee 
For passage in Charon's sad boat. 

Imposing no dutv on me 

Save to utter this querulous note. 

And still as I toil in life's mills, 
In loneliness growing profound, 

To attend on the proof of their wills 
And swear that their wits were quite sound ! 

So I work with the scissors and pen. 
And to show of old courage a spark, 

I nmst utter a jest now and then. 
Like the whistling of a boy in the dark. 

I tack my old friend on the wall, 
So that infantile grandson of mine 

May not think, if my life he recall, 
That I died without making a sign. 

When at court on the great judgment day 

With penitent suitors I mingle, 
Maj^ my guilt be washed cleanly awav, 

Like that on my faded old shingle ! 



Some American juries are inclined to 
be eccentric in their verdicts, but they 
cannot hold a candle in this regard to 
juries of Russia. The most incredible 
stories are^ told of Russian jurymen. 
Thus the foreman of a jury declared he 
would not .send a poor fellow to prison 
because it happened to be his (the jury- 
man's) birthday. Another jury had 
agreed upon a verdict of guilty when the 
church bells began to ring. They re- 
vised their verdict because a holiday had 
begun. A burglar was allowed to go 
free because the man whom he had 
robbed had refused to lend him money. 
This in the opinion of the jury, was a 
direct incentive to. crime. 



AN EMPLOYER'S LIABILITT TO EM- 
PLOYEES. 

A workman does not assume a risk 
where he knows there is some danger, 
without appreciating it. 

An employer is bound to use reason- 
able care to see that machinery used by 
his workmen is in the proper condition. 

The mere fact that a workman received 
an injury raises no presumption of neg- 
ligence on the part of his employer. 

Where an employee sustains an injury 
by the combined negligence of a fellow- 
workman and his employer, the latter is 
liable. 

An employer can not delegate his duty 
to provide his workmen with proper 
means, facilities, and appliances lor doing 
his work. 

A workman does not assume the risk of 
injuries from a latent defect in machin- 
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is the same as his employer's. 

An employer is bound to give notice 
of latent dangers among which the 
empolyee is required to work, and of 
which the employer has knowledge or 
should have had knowledge. 



ery because his opportunity' of discovery i ison to suspect that the surgeon would 
. .,__ 1.: 1 K. fgii Jq his duty. 

An employee of mature years who was 
removed from one employment to 
another, without objection by him, can 
not recover from his employer for injur- 
ies recieved through his unfamtliarity 
A person entering the service of | with the machinery which he was required 
another assumes all risks naturally inci- ; to operate, unless his employer knew of 
dent to that employment, including the \ his inexperience in that direction, or was 
danger of injury by the fault or neglience informed of it by the employee. 
of a fellow workman. When the conditions of a mill and the 

The mere fact that an employee was . relative situations of the deceased and 
careless in doing a certain piece of work • his fellow-workmen would suggest to a 
does not show that he was a reckless and | person of common intelligence menacing 
incompetent workman, whom it was neg- and obvious jperils from the use and 
ligent to employ or keep. i operations of the machinery, an employee 

Where a workman knows that the | who continues to work in it assumes the 
appliances with which he works are' risk, though it arises from the negligence 
defective, and he does not complain to ; of the employer, and the latter is not 
his employer, or representative, of their j liable for the death of the employee. — 
condition, he assumes the risk oi their . Age of StecL 
use. 

The fact that a superintendent assures . 

a workman that there is no danger, and j 
tells him to return to work, does not • 
relieve the workman of the assumption 
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of the risk, he being of full age and know- 
ing the danger. 

The mere fact that a manufacturer 
hires an unlicensed engineer to run his 
boiler does not render him liable to other 
employees for personal injuries • caused 
by the explosion of the boiler. 

An employer is not required to use the 
most improved kinds of machinery in 
his factory. It is sufficient that the 
machinery was reasonably safe and suit- 
able for tjje purpose for which it was used. 

An employer is not bound to anticipate 
every probable risk which may happen 
in the use of a machine, but discharges 
his duty if he gives such general instruc- 
tions as will enable the emploj^ee to com- 
prehend the danger. 

When an employee's duty to inspect 
and repair machinery is incident to his 
use of the machinery in a common 
employment with other workmen, the 
employer is not liable to fellow-workmen 
for the negligence of such employee. 

An employer who calls a surgeon to 
aid an injured employee is not liable for 
the negligence or malpractice of the sur- 
geon, provided the latter had knowledge 
and skill ordinarily possessed by other 
surgeons, and the employer had no rea- 



Governor-Mayor Pingree, of Michi- 
gan, and Detroit, has met defeat in his 
rather extraordinary attempt to hold 
both offices at the same time. The su- 
preme court of that state unanimously 
decided that having accepted and entered 
upon the duties of the office of governor, 
he vacated, ipso f ado, the office of mayor 
of the city of Detroit. The court orders 
the common council of that city to call 
a special election for the purpose of 
choosing a new mayor. If, as has been 
generally understood, it was the inten- 
tion of Mayor Pingree, if forced to choose 
between the two offices, to relinquish the 
higher and more exalted position in favor 
of the mayoralty, that plan, too, has 
been defeated by the cour^, for resigna- 
tion of the gubernatorial office would, 
under the court's decision, mean retire- 
ment from the state office, without any 
claim upon the city office. The decision 
is to the effect that under the constitu- 
tion the governor of Michigan cannot 
hold any other office "under the state" 
and that the mayoralty, being an office 
created by .state laws, and a considerable 
part of its duties being performed for the 
state, the inhibition clearly npplies to 
the mayoralty. An even more convinc- 
ing consideration adduced by the court 



2«5 



OHIO I^SGAL NBWa 



is that the governor is clothed with the 
po^er to remove the mayor of any city 
in the state^ under certain circumstances, 
and it may well be asked whether any 
court could rationably hold that the two 
offices are cpmpatible, in the light of this 
fact. The decision is unquestionably 
sound. Judge Hooker rendered the de- 
cision and concluded the same as follows: 

"In the course of these proceedings 
reference is made, on behalf of respond- 
ent, to the alleged fact that Mr. Pingree 
was elected to the office of governoi after 
* a public declaration of an intention to 
continue to perform the duties of the 
office of mayor, and it is intimated that 
a result which ousts him from the office 
of mayor will have the effi^^t to disfran- 
chise the people, and that such a result 
is fraught with dangerous consequences. 

"Were it not for the eminence of coun- 
,sel who present these considerations to 
this court, we should hesitate about ad- 
verting to such elementary principles as 
furnish an answer to these suggestions 
and demonstrate their impropriety as 
well. Bven the power of majorities may 
be, and often is, restrained by the writ- 
ten constitution, and where the majority 
assumes to do ^hat is forbidden, or to 
what is permitted in a mode forbidden 
by the constitution, the duty of the court 
to protect the right of minorities is too ! 
.manifest to require, at this day, either, 
apology for its exercise or an elucidation | 
of its source of authority. If, in law, the 
eflFect of the election of Mr. Pingree to, 
and his acceptance of, the office of gov- 
ernor operated to vacate the oiSice of 
mayor, a court that would weigh majori- 
ties before so declaring would deserve 
impeachment and the contumely which 
would follow. 

**We have yet to consider the efiect of 
the attempt to execute both offices. Mr. 
Pingree has taken the constitutional oath 
of governor, and is in possession of the 
office of governor performing its duties. 
This section of the constituticJn renders 
the two offices incompatible, as does the 
rule of the common law already . dis- 
cussed, and the general rule that the ac- 
ceptaince of a second vacates the first of 
two offices that are incompatible is not 
only the rule of tlie common law, but is 
held to apply to incompatibility growing 
out of constitutional provisions in sev- 



eral of the cases hereinbefore cited. * 

"Froth what is said it is obvious that 
th 3 respondent should not have refused 
to call an election, and in view of the 
fact that an election is to be held in De- 
troit on the 5th day of April next, it is 
desirable upon the ground of economy, 
that this vacancy be filled at that time, 
if it can be legally done. Counsel -seem 
to agree that seven days' notice of the 
special election to fill this vacancy is 
sufficient, and there is ample time to 
nominate candidates at conventions 
which have been already or can yet be 
called. It » . conceded by counsel for 
the respondent that* primaries for the 
special election may be held after the 
time specified in act 411, laws of 1895, if 
there be time to print the balk>ts. 

"We are, therefore, of the opinion that 
the election can be lawfully held at that 
time. 

"The writ will be granted as prayed, 
requiring the respondent to take all nec- 
essary steps to hold such election at the 
time named. 

"The other justices concurred." 



RAILWAY POOLUf G. 

No decision of the supreme court of 
the United States since that rendered in 
the Income Tax case, has been com- 
mented on^o and^tfif as that rendered 
by the supreme court, reversing two de- 
cisions of. lower courts, and which has 
declared that railroads are amenable to 
laws against' the restraint of tnftie, and 
that a traffic Agreement between them is 
illegal under the Sherman Anti-trust 
law of 1890. The decision handed down 
by the supreme court March 22, like 
that rendered against the income tax, is 
supported by five justices of the court, 
four justices dissenting. 

The case has been in the courts since 
1892, when. the United States district 
attorney of Kansas brought suit to dis- 
solve the Trans-Missouri Association. 
The association included eighteen west- 
ern railway lines which came to an 
agreement on freight rates, and although 
the original form of association, was . 
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tn<untained by the roads and upheld by 
the circuit courts of the United States. 
But the supreme court, however, decides 
that such an agreement is an unlawtul 
restraint of trade and an attempt to 
monopolize inter-state commerce. 

The opinioQ was rendered by Justice 
Peckham, Chief Justice Puller, and Jus- 
tices Brown, Harlan and Brewer, con- 
curring. The opinion deals first with 
the questioQ whether the trust act ap- 
plies to and covers common carriers by 
railroad ; and, if so, second, does the 
traflSc agreement violate any provision 
of that act? In answerjng the first 
question, the court says in part as fol*> 
lows : 

" It cannot be denied that those who 
are engaged in the transportation of per- 
sons or property from one state to an- 
other are engaged in interstate com- 
merce, and it would seem to folloNw that 
if such persons enter into agreements be- 
twc;isn themselves in regard to the com- 
pensation to be secured from the owners 
of the articles transp>orted, such agree- 
ment would at least relate to the busi- 
ness of commerce, and might more or 
less restrain it. 

••The point urged on the defendant's 
part is that the statute was not really in- 
tended to reach that kind of an agree- 
lacnt relating only to traffic rates entered 
into by competing common carriers by 
railroad ; that it was intended to reach 
only those who were engaged in the 
manufacture or sale of articles of com- 
merce, and who, by means of trusts, 
combinations and conspiracies, were en- 
gaged in affecting the supply or the price 
or the place of manufacture of such 
articles. The terms of the act do not 
bear out such coristructions. 

** We see nothing either in contempo- 
raneous history, in the legal situation at 
the time of the passage of the statutes, 
in its legislative history, or in any gen- 
eral difference in the nature or kind of 
teaching or manufacturing companies 
from railroad companies, which would 
lead us to the conclusion that it can not 
be supposed the legislature in prohibit- 
ing the making of contracts in restraint 
of trade intended to include railroads 
within ilie purview of that act. Neither 
is the statute, in our judgment, so un- 
certain in its meaning or its language so 



■vague that it ought not to.be held appli- 
cable to ^railroads. * * * We think alter 
a careful examination that the statute 
covers and was intended to cover com.- . 
mon carriers by jailroad.'' 

Regarding the second question above 
noteu, the court refuses to recpgnize a 
dilBerence of intent in the title of the act 
from the language of the body of the 
statutes which reads as follows : " Every 
contract, combination in the form of 
trust or otherwise, or conspiracy in re- 
straint of trade or commerce ambng the 
several states or with foreign nations, is 
hereby declared to be illegal." 

Propeeding the court says:, "The 
conclusion which we have drawn from 
examination into the question before us 
is that the Atiti-trust act applies to rail- 
roads^ and that it renders illegal all 
agreements which are in restraint of 
trade or commerce as we have above de- 
fined that expression, and the question 
then arises whether the agreement be- 
fore us is of that nature. 

"Does the agreement restrain trade or 
commerce in any way so as to be a 
violation of the act ? We have no doubt 
that it does. The agreement on its face 
recites that it entered into for the pur- 
pose of mutual protection by establish- 
ing and niaintarning reasonable rates, 
rules and regulations on all freight 
traffic, both through and local. To that 
end the association is formed and a body 
created which is to adopt' rules which, 
when agreed to, are to be governing 
rates for all the companies/ and a viola- 
tion of which subjects the defaulting 
company to a payment of a f>cnalty, and 
although the parties have a right to 
withdraw from the agreement on giving 
thirty days' notice of a desire so to do, 
yet, while in force and Assuming it to be 
lived up to, there can be no doubt that 
its direct, immediate and necessary effect 
is to put a restraint upon trade or com- 
merce as described in the act. 

" For these reasons the suit of the 
government can be maintained without 
proof of the allegation that the agree-; 
ment was entered into for the purpose of 
restraining trade or commerce, or for 
maintaining rates above what was 
reasonable. The necessary effect of the 
agreement is to restrain trade or com- 
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nierce, no matter what the intent was on 
the part of those who signed it. 

'* We think that the fourth section of | 
the act invests the government with full } 
power and authority ^o bring such an 
action as this, and if the facts be proved ' 
an injunction should issue." 

A single railroad, let alone a conibina- 
ticn of railroads, is essential I}' a monopoly 
as respects three-fourths of the points 
along its line. These a.ssociations affect 
rates only at the few competing points. 
They are attempts simply to extend to 
competing points the monopoly which 
every ruad posses.ses over the iar more 
numerous non-competing points. The 
decision of the supreme court aims to 
strike down the monopoly respecting 
non competing points untouched. 

Justice Peckham in his decision says 
that, ** It is true that as to a majority of 
those living along its lines each railroad 
is a monopoly.'* Competition, therefore, 
fails in that case to determine questions 
of reasonable or unreasonable restraint, 
and the latter must in the same manner 
be a.ssumed. This does not, of course, 
concern the further application of the 
law to the single road, but it does plainly 
bring the court around to apparent con- 
demnation of private control of railroads, i 
is against public policy and the restraint 
of trade. The rea.son employed in the 
opinion can lead tq no other conclusion. 

The language of the supreme court . 
would seem to be .sufficiently plain. It 
is, in effect, that combinations entered 
into by common carriers for the purpose 
of maintaining rales are violative of the 
Sherman Anti-trust law, which is held 
to apply. Efforts will doubtless y)e made 
to get around the opinion by ingeniously 
worded agreements. But such expe- 
dients to defeat the obvious purport of 
a declaration by the highest court in the 
land, must inevitably intensify the anti- 
corporation feeling which prevails among 
the masses, and lead to more stringent 
legislation. There is danger that defiant i 
evasiveness will, in the end, be productive • 
of greater injury to the railroads* than ' 
they can po.s.sibly gain from shiftiness. 
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Causes to and including No. 4ti(>6, on the 
general docket, are called and marked submit 
ted. The next call will be to and including 
No. 4773. 

General Docket. 

Tuesday, Afarc/i SI, 18^7. 
4514. H. M. Douglass v. Au>oi^tus Allen. 
Error to tli^ circuit court of Meigs county. 

Williams, J. 

In order to maintain an action for malicious 
prosecution, it must be shown that the prosecu- 
tions was legally terminated before the com- 
mencement of the action ; but itis^not essential 
that the plaintiff shall have been' acquitted of 
the charge on a trial of the merits ; the entry of 
nolle prosequi^ followed by his discharge, is 
sufficient. 

Judgment afftrmed. 

4421. A. E. Pavey v. I. T.Vance et al. Error 
to the circuit court of Highland county. 

MlNSHALL, J. 

1. Where one uses a way over the land of 
another without permission as a way incident 
to his own land and continues to do so with 
the knowledge of the owner, such use is, of it- 
self, adverse, and evidence of a claim of right. 
And where the owner of the servient estate 
claims that the use was permissive, he has the 
burthen of showing it. 

2. When one who is the owner of a tract of 
land uses a way over the land of another for 
the convenience of egress and regress to his 
own land, without let or hindrance and with- 
out obstruction ' for the period of twenty-one 
years, he thereby, in the absence of anything 
to the contrary, acquires a right by prescrip- 
tion to its use as an incident to his land ; and 
the right will pass by a conveyance or descent 
of the land. 

Judgment affirmed. 

4485. Francis L. Hart man v. Samuel A. 
Hunter, treasurer, etc. Error to the circuit 
court of Luc«as county. 

Shauck, J. 

1 . Exemption from the operation of a stat 
ute l.miting actions and in its terms contain- 
ing uo exception is a privilege of sovereignty, 
and it can be asserted only by or on behalf of 
the sovereign. 

2. A civil action brought by the treasurer 
of a county under section 1104,(Revised Stat- 
utes, to enforce assesssments lor the coustmc- 

! tion of towbship ditches is, by . the second 
clause of section 4801, Revised Statutes, barred 
in six years after the cause of action arises 

Judgments of circuit and common pleas 
courts reversed. 

4217. William Peter v. The XTnion Blaoufac- 
turing Company; Error to the circuit court of 
, Lucas county. 
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1. The directors and managini^ officers of a 
corporation for profit should be held to» strict 
good faith in all dealings' between themselves 
and the corporation. Where, however, the cor- 
poration is deeply in debt and pressed for 
money to continue its business ; where a large 
proportion of its capital stock remains unsub- 
scribed for, a great part of which was created 
by an unauthorized increase of the same, for 
which such directors and managing officers 
were chiefly responsible, though acting in good 
faith and in the 1>elief that their action was 
regular; where such directors and managing 
officers believe the only practicHble means of 
obtaining money to relieve the necessities of 
the corporation, is by disposing of this stock ; 
where accordingly they make diligent but un- 
successful efiforts to dispose of the stock at par; 
where they offer it at a large discount to all its 
stockholders and generally to others without 
takers, such directors and managing officers 
and some others without intending to secure 
l>ersonal advantage, but with a view to aid the 
corporation, take parts of the stock at the dis- 
L!Ount price, either paying cash therefor, or 
'.!ancehng debts due to them from the corpo- 
ration, and they do not afterwards derive any 
profit on account of such stock, bad faith 
should not l)e imputed to them, either in re- 
spect to such increase of capital stock or their 
acquisition of it. 

If the corporation subsequently become in- 
solvent the difference l)etween the discount 
price and the par value of the stock thus pur- 
chased, should not be regarded as assets of the 
corporation, as between those stockholders 
who bought at a discount and those who did 
not. In such case the holders of previously 
issued stock for which thejr had paid par. 
should not be allowed to a.ssert the invalidity 
of the issue of the discounted stock "without 
consenting that its purchasers be placed in 
xtatu quo. 

2. An owner of stock .in a corporation for 
profit created under the laws of this state, in 
the absence of a by-Uuf to the contrary, has 
absolute power of* disposition over the sanie, I 
and may dispose of it by Sale or gift at his j 
pleasure. If the sale or gift Is mafle in good | 
laith, and the shares, sold or donated, are { 
transferred on the l>ooks of the corporation 
to the purchaser, or donee, the transferer does ' 
not remain an equitable o^vner thtrreof, or \ 
thereafter continue liable to asbessmctit, under ! 
the statute of this state, for the payment of i 
future corporate debts, although at the time \ 
of the sale or donation, the corporation was \ 
insolvent, and the purpose pf the foimerl 
owner, in disposing of the stmk, was to escape 
such future liability. 

Judgment reversed in part iknd uAiruied in 
part. 

4344 and 4457. Elizabeth Bird et al. v. James j 
Luther Young. Error to the circuit court of \ 
Fairfield county. j 

Spear, J. 

1. In giving ctTtrct to the act of April 2i), 
1864, (sec. 4182, Revised Statutes), which pro- 
vides for the filing of a declaration appointing 



one to stand as heir-at-law to the declarant in 
the event of his death, and for the making of 
an entry upon the journal by the judge and a 
record of the proceedings) it is not essential 
that the declaration be made in open court, 
nor that it be made in any particular place. 
Such declaration may be made before a judge 
of the probate court within his county at a 
place other than the office of said court. 

2. The entry which the statute reauires the 
judge to make upon his journal and the record 
of the proceedings, do not constitute a judg- 
ment, and it is not essential to the va'tidity of 
the proceedings that the order lor such entry 
be made by the court. It is sufficient if it be 
made by the judge. 

Judgment affirmed. 

4291. Baltimore & Ohio Railroad Company 
V. John Stankard et al. Error to the circuit 
court of Erie county. 

BURKKT, C. J. 

One of the rules in the relief departn'ieut of 
a railroad compaiiy, provided that all claims of 
beneficiaries should be submitted to the de- 
termination of the superintendent, whose 
decision should be final and conclusive, unless 
appealed to the advisory committee, and in 
case of such appeal, the decision of the com- 
mittee should be final and conclusive upbn all 
parties without exception or appeal : Held, 
that after the rejection of a valid claim by the . 
advisory* committee, the beneficiary could 
maintain an action in court for the recovery of 
the money due thereon, and that such rule Was 
not a b ir'to the action. 

Judgment affirmed. 

50ir>. Isaac N. Bowen v. The SUte of Ohio. 
Error to the circuit court of Wood county. 

Bv THE Court: 

It is not a tlefense to a prosecution under 
the act of April 16, 1890 (87 O. L., 216), that, 
an agreement of separation was entered into- 
by the accused and his wife, by which the 
latter, who was given the custody of their 
minor children, agree<l, for a valuable consid- 
eration to furnish Ihein all proper support, and 
th it after the mother became unable to sup 
port the children, the accused offered to sup- 
port them if she would surrender their custody 
to hikii. which she refused to do. 

Judgment affirmed. 



General Docket. 
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Frid.w, April 

o.')10. James R. Spankle v. The City of 
Cleveland el id. Error to the circuit court of 
Cuyahoga county. Judgment affirmed. The 
Rooney coutract'does not include the subject 
matter sought to be enjoined. 

5512. The Stale of Ohio ex rel. James S. 
Ribkey, sheriff, v. E. G. Co65n, warden of the 
penitentiary Petition for mandanms. Per- 
emptory writ of mandamus allowed as prayed 
for. Per curiam re|X)rt. 
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j. Volume 64, Ohio State Reports, is 
,now ready for delivery, and may be 
; obtained at $1.50 per volume, payable 
in advance. 



■mwd by - - - . j. f. laming. 
InuK) Btbbt Fkomt Arruuioov. 
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Mayor-elect Samuel L. Black,- of Co- 
lumbus, has tendered the position of di- 
rector of law under his administation to 
Judge S. N. Owen, and the latter has ac- 
cepted. Judge Owen served five years 
on the supreme court bench, and before- 
that served on the common pleas bench 
of Williams county. He is a distin- 
guished jurist of known ability. 



J. D. Heury, for twenty-five years a 
member of the Cincinnati bai, died of 
paralysis at his home on Shillito street, 
Avondale, Monday evening of this week. 
The stroke which carried him ofi" was 
received on the night of April 6th. 
Previously to entering upon the practice 
of the law he was a school teacher in 
Guernsey county, this state. His age 
was fifty-seven. He was largely em- 
ployed in the settlement of estates and 
other office pr ctice. He was a pains- 
taking lawyer and a man of high char- 
acter. 



JSntered at thePostofflce, Norwalk, Ohio, as second 
class matter. 



THE FOREMOST OHIO LAW PAPER. 

The growth of thU papor during 
1896 has been bo marked th€U we eon^ 
fidenUy assert that it now has a greater 
eireuiation than any other Ohio law 
paper. It also contains so much n%ore 
legal matter that we are Justified in 
claiming U to be the leading paper in 



Judge Jelke, of the Hamilton common 
pleas, holds that mandamus will not lie 
against the county auditor to compel 
him to issue a second voucher in favor 
of the Boston Woven Hose Company, 
for the sum of |319.50 for goods sold by 
its agent, A. S. Browne, to Longview 
Asylum. The bill had been approved 
by the county commissioners, and a 
warrant was issued •by the county audi- 
tor in favor of the Boston Woven Hose 
Company. The warrant was delivered 
to their agent, who collected the money 
from the county treasurer and there- 
after suicided without accounting for it 
to his company. Judge Jelke held that 
it was not an unwarranted stretch .of 
authority for the auditor to deliver the 
warrant to Browne, but that Browne, be- 
ing a mere selling agent, the payment of 
the warrant by the county treasurer, to 
him was wholly without authority, and 
that the company's remedy is by an 
action at law. 
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An importcnt decision was rendered 
by Judge Johnson of Milwaukee, Wis- 
consin, last week Wednesday, in the 
South Milwaukee crossing war between 
the Chicago and Northwestern Railroad 
Company and the Milwaukee Electric 
Railroad Company. The court in ren- 
dering its decision say in effect that the 
electric companies cannot make use of 
a wagon road as a right of way, where j 
it is the intention to carry anything ex- • 
cept passengers, without paying damages j 
to the abutting properly holders. This 
applies to cities as well as to the towns 
and villages. While the steam companies 
have been obliged to condemn and pay 
handsomely for their right of way, the 
electric companies have been makinjg^ 
use of the public highways without pay- 
ing one cent therefor. 



Judge Ferris of the Hamilton probate 
court refused to enjoin the distribution of 
$146,000, which has come into the hands 
of the executors of Elizabeth Bates. 
The application for injunction was made 
by the Union Stock Yards Company, suc- 
cessor in the title to property, the title to 
which was guaranteed by a bond in the 
sum of $150,000. executed by E. S. Bates, 
deceased, (husband of Elizabeth Bates), 
and others. The contentions of the com- 
pany was that there is an outstanding in- 
terest in the title, and the company there- 
fore has a claim against the estate not 
yet due, but which will arise if the title 
proves defective. Judge Ferris held 
that the law favors the distribution of es- 
tates, that it is for the purpose of distri- 
bution that estates are administered, and 
that no reason was shown why a different 
rule should apply to the estate at bar, 
the petitioners having an adequate rem- 
edy at law: 



Judge Pugsley of the Lucas common 
pleas court, rendered a decision last Satur- 
day iji a case in which ver>' little money 
was involved, but which is important be- 
cause of a point of law that was involved. 
Some two years ago the Gashe Lumber 
compain' of Toledo ordered a car load of 
lumber from Koontz & Phillips, which 
was shipped via the Wheeling and Lake 
Erie railroad. While the lumber was in 
transit, or before it was unloaded, the 



lumber company became insolvent. 
Koontz & Phillips attempted to stop the 
delivery of the lumber, but found that 
it had befen turned over to the .railroad 
company in payment of an old freight 
bill. The firm thereupon sued the rail- 
road company to recover the value of 
the lumber which amounted to $262, 
basing its claims on the right of stop- 
page in transitu. The railroad company 
contended that this right did not apply, 
because the goods arrived in Toledo be- 
fore the failure of the consignee. Judge 
Pugsley found for Koontz & Phillips 
and gave them judgment for the amount 
named. 



At a recent meeting of the Gloversville 
Bar Association, of New York, aftei 
some discussion it was decided that the 
practice of giving free consultation and 
advioe.so long indulged in by lawyers 
should be eliminated, and that thereafter 
all consultations and advice given by 
members of the as.sociation should be 
charged for. 

The Glover&ville association has taken 
a step in the right direction, and it should 
be universally adopted by every bar as- 
sociation throughout the, county. In 
the smaller cities and towns the practice 
of making no charge for consultation and 
advice has been the rule rather than the 
exception and one which it has been a 
difficult tnatter to do away with. 

A lawyer's legal knowledge is his 
stock, his capital, his merchandise. He 
has spent money and valuable time to 
acquire it, and there is no more reason 
why he should give it to. another's use 
and benefit without receiving pay for it 
than there would be for a clothier to give 
away his goods or the merchant his 
stock. If the advice of a lawyer is 
worth anything, or it it is worth asking 
for, it is certainly worth paying for. The 
principle of charging for advice should 
be strictly adhered to. 

THE CAT IN COURT. 

The little village of Clinton, Oneida 
county. New York, is al? excitement 
over a lawsuit about a cat. Not far 
from the college located in that peaceful 
village lives a very respectable and ami- 
able maiden lady who was the possessor 
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of a well proportioned male cat for whom 
its owner had great affection. But like 
all other cats, he was prone to wander, 
and in his perambulations about a neigh- 
bor's barn, while making such music pe- 
culiar to his kind, he was caught in a 
trap which had been set there, and 
thence transferred to the college labora- 
tory for experimental purposes. The I 
owner was very indignant and con- 
sulted a lawyer, who immediately com- 
menced suit in her behalf before a justice 
of the peace, to which the defendant 
filed the following answer : 

JUSTICE'S COURT, ONEIDA COUNTY. 



Annie Q. Moore 

against 
Joseph Searle and 
Albro D. Morrill 



Before E. S. Williams, 
J. P. 



DEFENDANTS' ANSWER. 

For answer to complaint herein < 

Defendants most respectfully 
Deny the same, dispute the claim, 

Appearing here regretfully. 

This maiden PlaintiiTs Thomas cat . 

Was filled with bad propensity ! 

To prowl and fight, and scratch and bite, 

And howl with great intensity. 

This felifie f trig naturcp 

Would go with great velocity, ' 

Not after rats but neighbors' cats, i 

And claw them with ferocity. 

Felis damaze-feasant was, 

Sic scripsit magna curia : ! 

To stop his breath and cause his death 

Damnum absque injuria. i 

We tried to rid us of this pest, | 
"The cat came back" and squalled defiance ; 

Not knowing that' twas PlaintiiTs cat ! 

We thought we'd offer him to science. i 

! 

And now we ask this learned Court 
For judgment in this cause unholy, 

In justice's name dismiss the claim 
With costs and soothe our melancholy. 

D. F. Searle, j 

Attorney for Defendants. | 



BXTBNSIOlfS OF STR8STS. 

The supreme court of the United States 
has just decided a case of far-reaching 
importance. The question presented to 
the court for decision was whether a 
judgment of a state court, which takes 
and appropriates to the use of the public. 



land owned in fee simple by ^ railway 
company, for compensation that is merely 
nominal, reserving to the company 
the right to cross the street when opened 
for general use, was a violation ol the con- 
stitutional provision against taking prop- 
erty without due process ot law. The 
railway company set up the claim that 
they were entitled to the same rate of 
compensation for the land appropriated 
which the city allowed to individual own- 
ers of contiguous property. In one of 
the cases tried, the city paid the individ- 
ual property owners whose lands were 
condemned, about $8.350 — the full mar- 
ket value — ^^in damages, while for the 
strip of land belonging to the railway 
company embracing 10,798 square feet, 
it paid only $1.00. This discrimination 
was made under a city ordinance provid- 
ing that the municipality may at any 
time open a street through a railroad 
company's right of way by paying $1.00' 
nominal damages to acquire title. 

The main question which the supreme 
court was called upon to decide was as to 
the constitutionality of this ordinance, 
and the correctness of the ruling by the 
state court upholding it as sound law. 
The national court answers in the affirm- 
ative. While conceding that the rail- 
road company holds its lands in fee sim- 
ple, just as any private owner does, it is 
regarded as inequitable and against pub- 
lic policy to permit a railway corpora- 
tion, which originally acquired its right 
to its land and franchise from the pub- 
lic, to assume an obstructive attitude and 
prevent needed public improvements. 
The right of the railroad to cross the 
new street with its tracks not being im- 
paired in any way, it is found to part 
with its title and give way to the inter- 
ests of the public. This is, we believe. 
a new and radical departure, somewhat 
startling at first glance ; and while the 
subject is not entirely free from difficulty, 
the principle thus clearly enunciated by 
the highest court in the land is *jund 
and reasonable. It will be heard with 
gratification by the people of many 
states, particularly those residing in the 
large cities, where the work of extend- 
ing streets can now go on without fear 
of being compelled to pay heavy dam- 
ages for the privilege of crossing the 
right of way of railroad companies. 
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USE OF POSTAL CARDS. 

' The right of a creditor to use a pos- i 
tal card, in making a «itatement of in- 1 
debtedness came up recently before] 
United States Commissioner Poote, of 
Chicago,* and was upheld. The cum- 1 
plainant was G. W. Cooley, of Elansas 
City, and Brown Bros., of New York, 
were the parties complained of. Assist- 
ant District Attorney Rosenthal said 
he would not insist on the commissioner 
holding the defendants for the grand 
jnry. The action was doubtless ba§ed 
upon an act . forbidding the mailing of 
libelous postal cards, upon which were 
written epithets, terms and language of 
a libelous, defamatory and threatening 
character which were intended to re- 
flect injuriously upon the character, 
honesty or conduct of individuals. 

It is a wonder that the affidavit in the 
above mentioned case was ever permit- 
ted to be filed. There must be an in- 
tention to commit a crime before there 
can be a violation of the law. That in- 
tention is gathered by the surrounding 
circumstances and the acts of an indi- 
vidual. The mere fact that a firm from 
whom merchandise had been purchased 
rendered a bill for the same on a postal 
card and sent the same through the 
mails is suggestive of nothing that 
could possibly be construed as defama- 
tory of character or in any respect in- 
jurious to the character of the person 
addressed. It, in effect, said that goods 
had been purchased of a stipulated 
amount, contained no implied suggestion 
that the bill was due, or an inference of 
a refusal to pay when due, or a threat 
ot suit, or in any way implied dishon- 
esty. A wide distinction exists between 
this case and where a postal card is 
written to«a debtor upon which is writ- 
ten a dun for the amount due and suit 
threatened if not paid, or where a card 
of like nature is daily sent through the 
mails. Such acts come within the spirit 
of the law, because they contain epi- 
thets and language of a threatening 
character and ot a defamatory nature, 
reflecting injuriously upon the character 
and honesty of the person to whom they 
are addressed. It does not follow that 
because an individual does not pay an 
account that he is therefore dishonest. 



His intentions may be good and his 
moral obligation to pay ipay be keenly 
felt, but he has nothing to pay with. 
His inability to pay an account justly 
due, his character and standing in the 
community should not be injured or his 
good name be brought into disrepute 
among his. neighbors. The law very 
justly prohibits anything being written 
upon a postal card and sent through the 
mails which will reflect injuriously upon 
the character of individuals. 



HOW BIG LAW OntCBS WORT. 

The following article is taken irom 
the New York Sun and will doubtless 
prove of interest to yottng lawyers : 

"If I were a young lawyer again, just 
striving for my first honors, and looking 
for a place to settle," said Benjamin P. 
Tracy to a young attorney the other 
day, " I am sure I could not do better 
than begin right here in New York dty 
or in Brooklyn. I have passed through 
the mill, and my experience has con- 
vinced me that there are more openings 
here, and there is as much chance to get 
to the top, and when -you do get there 
the rewards are far greater than any- 
where else in the United States." 

Whether the General is right or not, 
it is highly probable that he will be sup- 
ported in this opinion by the greater 
part of the well-established lawyers of 
the two cities. Nevertheless, a great 
deal can be said on the other side of 
the question. 

The remarkable changes that have 
taken place within the last ten years in 
all the great cities of the United States, 
but more particularly in this city, in the 
organization of great law firms and in 
the conduct of their business has com- 
pelled the law clerk or the .young law- 
yer to become a part of a rigid system 
that without doubt repels the more am- 
bitious. 

The old practice of a young man just 
admitted of * 'hanging out his shingle," 
as the saying goes, has become nothing 
more than a tradition. In this city 
more than 99 per cent, of the young 
lawyers do not even take desk room as 
independent practitioners, but become 
law clerks. That means working under 
orders, submitting to the drudgery that 
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the older clerks will not endure and 
sinking one's identity behind the army 
of assistants that the members of the 
firm direct. This, moreover, is not 
solely the experience of the clerk and 
the young attorney. There are hun- 
dreds of lawyers in this city, men in the 
prime of life and members of well-estab- 
lished firms, who are never heard of, 
for the simple reason jthat their names 
do not appear in the firm's style, and 
that business is transacted with the firm 
or corporation (as it might be called), 
the individual being of little moment. 

The conduct of one of these large 
offices is simihr in a great many re- 
spects to the management of a great 
newspaper office. The office staff is 
usually divided into two general classes. 
There is the corps of business cleiks, 
and there is the corps of law clerks. 
The business clerks have nothing to do 
whatever with law matters. They at- 1 
tend solely to the commercial require-^ 
ments of the firm and perform their 
duties under regulations similar to those 
of any other business establishment. 
They are directed in their labors by a 
chief clerk, who is responsible to the 
member of the firm who takes super- 
vision of the office assistants. 

The corps of law clerks is the one of 
which the aspiring- young attorney be- 
comes a member. They have wholly 
to do with law matters. These 
clerks are young men and women who 
are studying for the bar or have been 
admitted. Of the latter class it is true 
the most are young men, but unfortu- 
nately, it is a fact, and one that often 
demonstrates the fault of the new sy9- 
tem, that a lawyer with fair capabilities 
uever rises above the grade of the law 
clerk. Just how many of these law 
cleffks there are in this city is not a mat- 
ter of statistics, and it would be very 
difficult to make anything like a correct 
estimate. Their number will reach 
into the thousands and the tens of thou- 
sands. Add to this number those in 
Brooklyn, and the total will be increased 
by some thousands more. 

The \dm clerks are captained by a clerk, 
who is dignified by the title of man- 
aging clerk. In almost all cases he is a 
lawyer and the s^enior clerk in the office. 
In many instances he is in the prime of 



life. In large offices the managing clerk 
has usually worked himself up from 
office boy or student. 

So extensive is the tendency toward 
the consolidation of the law business 
with very large firms, to the exclusion 
of the small practitioner, that some of 
these managing clerks have from 
twenty- five to thirty men working under 
them. 

It u.sed to be the general impression, 
and the fact as well, that when a lawyer 
had made his reputation he didn't tri^e 
with very small cases. Under the pres- 
ent system, however, this is all changed. 
One of these large law corporations 
never finds the case, with certain limita- 
tions, that is too small for its attention. 
This further complicates the duties of 
the managing clerk. 

The under clerks find out what they 
have to do from the managing clerk, 
and this dignitary gives out his orders . 
in much the same way that a city edi- 
tor does to his staff of reporters. The 
managing clerk has both his case book 
and his calendar. In his case book are 
entered all of the cases as they come 
into the office, classified as to the course 
in which they arise and sometimes by 
the natvre of the action. This classifi- 
cation having been made the cases are 
apportioned by classes to the different 
clerks who attend usually to those par- 
ticular cases. After once having been 
appointed to look after a case each clerk 
is expected not only to keep exact min- 
utes of its progress but to report the 
same to the managing clerk, who enters 
the fact upon his records. 

The . assignment of clerks to the at- 
tendance of cases in court or to the 
other duties in the office are made from 
the day calendar, and usually on the af- 
ternoon preceding the day on which the 
duty is to be performed. If the task to 
be imposed be the drawing of pleadings, 
the assignment is usually made before 
this, but it is not so necessary that the 
managing clerk should look after this 
particular line of work on the day cal- 
endar, for it is very rarely that a clerk 
having charge of a particular case over- 
looks so formal a matter as that. 

The particularity with which details 
have to be cared for makes the most 
rigid system necessary. All of the most 
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interesting parts of the practice are the law schools will prove that they do 
looked after by the junior members of have this tendency. The. fact is also 
the firm, or by the senior nlerks, who depriving New York City and Brooklyn 
are lawyers. The pleasing experiences of legal timber of which they "are in 
of fame rfnd fortune that the young man great need. 

dreams of as a student are not open to Elihu Root is quoted as having said 
him in the stern practical life that he en- recently that never before in the history 
counters in working for one of these of this city has the bar been in such dire 
firms. The pay of the clerk ranges all need of young lawyers of good promise, 
the way from f3 a week to $5,000 a year. The judges who preside at the trials in 
The man who would command the larger our supreme court or in our criminal 
sum must be a well-equipped lawyer, courts say that in all of the host of law- 
If he had l>een able to establish himself yers in this city there are not a score 
in business with his ability at the same who can try a case well. They will say 
period of life he ought to be able to get that not one lawyer in a hundred who 
from his practice three times that sum. endeavors to try a case understands the 
Whatever may be said in favor of the most necessary principles underlying the 
present system, it is certain that it is fol- cross-examination of a witness or the 
lowing the consolidation movement in summing up to a jury. One of the best 
other lines of business. It is verj' diffi- known judges in this state stated not 
cult for a young lawyer, unless he is ex- long ago that it was a rare thing in his 
ceedingly bright, to rise from the rank experience to find one of these so-called 



trial lawyers who knew how to put in an 
objection in a strictly legal form or im- 
peach a witness on his cross-examina- 
tion. 



SUPREME COURT OF OHIO. 

January Term, a. d. 1897. 
Causes Assigned for Oral Argumeiit. 
FIRST DIVISION. 



of the clerk to that of a partner in the 
firm. Such progress is known and oc- 
casionally noted, but it is indeed rare 
It is the heighi of every aspiring young 
lawyer to become an advocate, or what 
is known in common parlance as a trial 
lawyer. By working up through a clerk- 
ship it will take years of patient toil and 
the demonstration of ability in many 
lines before the clerk will have an op- 
portunity to try a case, and thereby have 
the prospect of membership in the firm 
held open to him. Many young men 
who are called to the bar have far more ; Wednesday, April 14. 

fitness for the trial of cases than for fol- i .ooo t^ « r^u * * ^i. 

, . .^, , ^i. J 4282. H. P. Chapman, treas.. etc. v. The 

lowing with scrupulous accuracy the de- ; pirst National Bank of Wellington. O. 

tails of a large office. It has been shown | 6272. Walter Plummer v. The State of Ohio. 

tin^fc and again that such men frequently ; To be heard by whole court). 

develop fair ability on the trial of their 

first case, and in a short while become Friday, April 16. 

able to try a c^se with much more skill 5:^80. The Slate of Ohio ex. rel. Attorney 

than many lav/yers of established stand- : General v. W. D. G uilbfert, auditor of state et 

ing at the bar. It is usually the case, i *J;^^<'^°''''^"^ ^««^> ^^^ ^ ^^*^*^ ^y ^^^^^ 

too, that not only are these born advo- ^°" xxr a ^ a a i oi 

J { \'c A c ^\ Wednesday, April 21. 

cates more or less unqualified for the ^ ^ 

routine of work of an office, but such 4306. Emerson McMillin v. The C, C, C. & 

duties are positively offensive to them. ^^' ^* ^^^ ^°* 

Such are the facts that cause the best i 4614. Pennsylvania Co. v, Susan Hurless. 



recruits to the bar to hesitate before they 



(To be heard by whole court.) 



will accept a clerkship in a large office, ^^.^^ .^^ 2.3 

however alluring the prospect may .seem y* p - • 

when the offer is made. The same con- -^431. The Incorporated Village of New 

siderations ate driving many young men = H'?J!?^''-SL^n''' V"'?'^ Hughes 
. ^ ^, ,i ^ 4.1- * * J *.t- i 4650. The Board of Trustees of the Ohio 

into the small towns up the state and the • state University v. Henry P. Pulsom et al. (To 
far west. The records of the alumni of ' be heard by whole court ). 
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Wediiewlay, April 28. 

4906. Thomas C. Piatt president, etc., of 
United States Express Co. v. Wiliam R. Colvin 
etal. 

4846. Henry Korb et al., commissioners of 
Hamilton county v. The State of Ohio ex. rel. 
James K. Collins et al., trustees, etc. (To be 
heard by whole court). 

Friday, April. 30. 

4661. The Castalia Sporting cinb et al. v. 
The CasUlia Trout Club Co. (To be heard by 
whole court). 

Wednesday, May 5. 

62J6. L J. Miller et al., trustees, etc., v. E. 
W. Kittredge. 

fiSSl. The C. H, & D. R. R. Co. v. Ada 
Crumley, adm'z. 

Friday, May*"?. 

4509. William Meredith v. Jonathan A. 
Franks et al. 

5378. Philip Baker v. Druziila Rice. 

4551. Robert Garrett, surviving partner, etc. 
V. D. A. HoUingsworth. 

Wednesday, May 12. 

4571. The News Printing Co. v. Isabel 
Simms. 

4581. Benjamin Kingsborough v. William V. 
Tonsley et al. 

4660. Benjamin Kingsborough v. William 
.V. Tousley et al. 

Friday, May 14. 

4597. Don De Witt et al. partners, v. Robert 
Henderson. 

4603. William A. Neil v. John J. Eichenlaub 
et al. 

Wednesday, May 19. 

4621. James B. Gormley, assignee, etc., v. 
B. J. Cunningham et al. 

4648. The Village of New Lisbon v. Ralph 
Elliott. ^ 

Friday, May 21. 



Thursday May 6. 

4554. Mark Richardson v. Robert H. Jenks 
etal. 

4584. The L. S. & M. S. R. R. Co. v. James 
M. Wentworth. 



Friday, May 7.. 

4587. The Cambria Iron Co. 
Keynes et al. 

4596. Charles Hollinger et 
Knoblock. 

Wednesday, May 12. 



V. Robert W. 
al. v. Jacob 



Levi Mills, trustee, etc., v. M. Kelley 



4611 
etal. 

4628. James McLandsborough, adm'r., v. 
Jane Lyle et al, 

Thursday, May 18. 

4687. Jacob Henn v. William Horn. 

4638. Jacob Henn v. The Board of Publi- 
cation of the Evangelical Association of North 
America. 

4644. The AUeniania Loan and Building Co. 
No. 2, of Cincinnati, v. Jacob Prantzreb et al. 

Friday, May 14. 

4612. The T. & O. C. R'v Co. v. The Bowler 
& Burdick Co. 
4654. R. G. McQuigg et al. v. Henry Cullens. 



Wednesday, May 19. 

4641. The Lakeside and Marblehead R. 
Co. V. William Kelly. 
4615. Daniel B. Stewart v. John P. Coe. 



R. 



& O. C R'y Co. V. 



4624. The T. 
Andrews & Co. 

t625. The T. & O. C. R> Co. v. 
Ambach & Co. 



Dages, 
Danial S. 



SSCON D DIVISION 

Thursday, April 29. 

4139. Frank Lowe v. C. S. Hunsicker et al. 
4359. Sarah Jacks et al v. Mary A. Adamson. 



Wednesday, May 5. 



4 157. Charles A. Gates, admr. 
Tippecanoe Stone Co. et ak 

4542. Charles A. Gates, adnrr, etc. v. 
Tippecanoe Stone Co. et al. 

4553. John G. Hower et al., partners, v. J. E 
Williams. 



«^tc. V. The 
The 



Thursday, May 20. 

4657. Harriet W. McAlpin v. Alexander 
Clarke et al. 

4886. Harriet W. McAlpin v. Alexander 
Clarke et al. 

Friday, May 21 . 

4518. The Alliance Standard Review Pub- 
lishing Co. V Fannie L. Valentine. 

4665. The United States Mutual Accident 
Association of the City of New York v. Kei.h 
M. Hubhell. 

Court meets for the hearing of oral argu- 
ment at 8.30 o'clock a. ui (standard time). 
The -second division will hear the cases as- 
signed to it in the hall of the house of repre- 
sentatives. 



SUPREME COURT OF OHIO. 

Official Record of Proceedings. 

TuHSDAY, .iprt/ IS, tSU7. 

General Docket. 

4876. The P., C.C. & St. L. Ry. Co v. Henry 
A. Bnsign. Error to the cinrit court of 
Hamilton county. Jurlgnient affirmed on the 
authority of Railway Co. v. Dunn, Iv Ohio St., 
162, and for the reasons stated in the opinion 
of the circuit court iu 10 C. C. R., 'I\, 
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4399. Alexander T. McBeth v. The P., C, C ; 
& St h. Ry. Co. Error to the circuit court of 
Champaign county. Judgment affirmed on the 
ground that one cause of reversal was as to the 
weight of the evidence. Other questious not 
passed upon. 

4412. Brastus M. Smith, admr., v. Franklin 
T. Cahill, admr. Rrror to the circuit court of 
Hamilton county. Judgment affirmed. 

4461. The North Western Monroe Ry. Co. , 
V. Leonard Tressel, sheriff. Error to the cir- : 
cuit court of Richland county. Judgment af- 
firmed. 

4635. Viola ^ Casler v. Elizabeth H. Bowen. 
Error to the circuit court of Cuyahoga county. ' 
Judgment affirmed. 

4555. Ella Scheets et al. v. Lizzie Hunter > 
et al. Error to the circuit court of Columbiana 
county. Judgment of the circuit court re- 
Versed, and judgment for plaintiffs in error. 
Grounds statpd in journal entr}-. 

4562. A. J. Marling v. E. C Ballard. Error j 
to the circuit court of Darke county. Judg- ; 
ment affirmed. 

4622. W. L Squire v. Henry G. Rausch. 
Error to the circuit, court of Lucas county. 
Judgment affirmed. 

5427. Geor|:e Truman V. Moses A. Walton, 
^rror to the circuit court of Greene county. 
Dismissed for failure to file printed record. 

5432. The Pinkerton Bros\ Co., et al. y. J.M. , 
Connelletal. Error to the circuit court of ! 
Morgan county. Dismissed for failure to file , 
printed record. 

Motion ]>ocket. 

2900. The SUte of Ohio v. Robert Groen- 
land. Motion by plaintiff to advance cause No. 
5507, on the general docket Motion allowed, 
cause advanced and briefs to be filed within 
rules. 

2901. Frank Gates et al. v. The City of 
Toledo. Motion by plaintiff to use brief filed 
in cause No. 4695 in cause No. 4696, and to 
dispense with printing brief in cause No. 4696, 
on the general docket. Oral argument re- 
quested in both causes. Motion allowed. 

2902. James R. Sprankle v. The City of 
Cleveland et al. Motion by plaintiff for a writ 
of supersedeas in cause No. 5ol0, on the gen- 
eral docket. Motion overruled. 

2903. James R. Sprankle v. The City of 
Cleveland et al. ,. Motion bv plaintiff to dis- 
pense with printing part Af record in cause 
No* 5510, on the general docket. Motion al- 
lowed. 

2904. The W. & L. E. Ry. Co. v. George F. 
Weaver, an inYant, etc. Motion by defendant 
to advance cause No. 5217, on the general 
docket. Motion allowed. 

2905! The T. & O. C. Ry. Co. v. The Bowler 
& Burdick Co. Motion by defendant for ex- 
tension of lime to file brief in cause No. 4612, 
on the gent ral docket. Motion allowed and 
time extended to May 10. Ib97. 

2906. James K. Sprankle v. The City of 
Cleveland et. al. Motion by defendant to ad- 



vance cause No. 5510, on the general docket. 
Motion allowed, cause advanced and heard on 
its merits. 

2907. The SUte of Ohio ex. rel.. attorney 
general v. The Manufacturers* Mutual Fire 
Association of Akron. Motion by trustees for 
authority to receipt in full and compromise as- 
sessments in cause No. 3011, on the general 
docket. Motion allowed as prayed for. 

2908. The SUte of Ohio ez rel attorney 
general v. The National Mutual Fire Associa- 
tion of Akron. Motion tyy truscee for author- 
ity to receipt in full and compromise assess- 
ments in cause No. 3012, on the general docket. 
Motion allowed as prayed for. 

The Cleveland, Lorain & Wheeling R. R. 
Co. v. Kochlein Bros. Application tor a re- 
hearing[ of cause No. 4265. Application not 
entertiined. 

Mary R. English et al. v. William Monypeuy. 
Application' for .a hearing of cause No. 3487. 
Application not enteruined. 

The Cincinnati, Hamilton & Dayton R. R. 
Co. V. Samuel N. Allen. Application by de- 
fendant in error for a rehearing in cause No. 
4965. Application not enterUined. 

New Cases. 

New cases filed in the Supreme Court since 
March 31, 1897: 

5514. The Central Union Telephone Co. v. 
Sallie M. Carr et al. Error to the circuit court 
of Richland county. Cummings & McBride, 
for plaintiff. Jenner, Jenner & Weldon. for 
defendants. 

5515. The SUte of Ohio ex rel. attorney 
general v. The Manchester Fire Assurance 
Co. of Manchester, England. Mandamus. P. 
S. Monnett, attorney general, for plaintiff 

5516. C. & G. Cooper & Co. v. Springfield 
Malleable Iron Co. Error to the circuit court 
of Knox county. A. R. Mclntire and J. D. 
Critchfield for plaintiff; Critchfield & Devine, 
for defendant. 

5517. The State of Ohio ex rel.. Edmond 
Keyser v. P. S. Blosser et al:, commissioners. 
MandaiAusb John R. McKtnney, John Mc- 
Sweeney and H. R Smith, for plaintiff. R. W. 
Funk, jprosecuting attorney, and J. D. Metz, 
for defendants. 

5518. The Central Trust Co. of New York 
V. Stevenson Burke et al., administratoi, et a). 
Error to the circuit court of Franklin county. 
Harrison, Olds, Henderson & Harrison, for 
plaintiff. Nash 8l Lentz ; Outhwaite & Linn ; 
CO. Hunter; Watson, Burr & Livesay and 
Thomas W. Sanderson, for defendants. 

5519. The State of Ohio ex rel, attorney 
general v. The Buffalo German Insurance Co. 
of Buffalo, N. Y. Quo Warranto. F. S. Mon- 
nett, attorney general, for plaintiffs 

5520. The City of Cincinnati and D. W. 
Brown, auditor of said city, v. The Board of 
Education of the School District of Cincinnati. 
Error to the superior court of Cincinnati. 
Frederick Hertenstein, for plaintiffs. Simmer- 
all & Galvin for defendant. 
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THE FOUMOST OHIO LAW PAPER. 

The growth of this paper during 
1890 has been so ^narked that we con^ 
fldetUiy assert thai it now has a greater 
eireui€Uion than any other Ohio law 
paper. It also contaifis so mtich more 
iegal matter thai we are jusfi/Ud in 
etaiming U to he the lea fling pfipet* in 
its doss. 



OHIO STATS REPORTS. 

Volume 54, Ohio State Reports, is 
now ready for delivery, and may be 
obtained at $1.60 per volume, payable 
in advance. 



An action for damages alleged to have 
been occasioned by the negligence of a 
railway company in setting fire to and 
burning fences and causing damages to 
pasture land and to a crop of unmatured 
cotton was held, in the case of Bagley v. 
Coiumbits Southern Ry. Co., (Ga.), 84 L. 
R. A.. 286, to b^ outside of the jurisdic- 
tion of a ju.stice's court, because it is an 
action for damages to realty. 



At the September term of the Frank- 
lin common pleas court, J. E, Otiman, 
of Columbus, was indicted by the grand 
jury at the instigation of the state board 
of medical examination and registrations. 
A demurrer to the indictment was filed, 
and has been pending ever since. It al- 
leges that theL law establishing the board, 
and requiring all physicians to register 
with them, is unconstitutional. The de- 
murrer was argued at length last Satur- , 
day, before Judge Pugh, of the Frank- 
lin common pleas, and decision reserved. 
One of the claims of the board is that 
Ottmau secured his diploma at a Cleve- 
land medical college in an irregular 
manner. This was denied by the docior. 
It was claimed that no matter how the 
common pleas court decides the demurrer, 
the matter will be carried up, and the 
board's power fixed by the supreme 
court. 

Several suits in which the constitu- 
tionality of the law is questioned are now 
pending in the various courts of the 
state, but the points raised iu the Ott- 
man case are claimed to be quite differ- 
ent from the others. 



£ NEW LAW FIRM. 

Mills & Reed is the style of a new 
firm that has just been formed for the 
general practice of law, at Sandusky 
Ohio. Judge ^irayson Mills, the .senior 
member, is well known to the profession 
throughout northern Ohio. He has 
served on the common pleas bench orf 
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this district, and since his retirement from 
that office about five years ago, has en- 
joyed a large and lucrative practice, and 
is accounted one of the ablest and most 
successful practitioners at the Erie 
county bar. 

The junior raembeV, Mr. Charles S. 
Reed, is a native Ohioan, and a son of 
Hon. D. H. Reed, state representative 
from Huron county. For the past twelve 
years he has been in active practice at 
Fredonia, Kansas. He served two terms 
as prosecuting attorney of Wilson county, 
with much distinction, enjoyed a large 
practice extending over all southern 
Kansas, and was recognized as one of the 
foremost young attorneys and political 
leaders of the state. 

The new firm starts out with good 
prospects, for a bright future and high 
standing at the bar. 



ARGUMENTS IN THE TORRENS LAW. 



Arguments in the test suit to establish 
or destroy the constitutionality of the 
Torrens land law were begun Friday 
morning, of last week, before the su- 
preme court. The suit is one in man- 
da^nus, brought by the attorney general 
at the instance of the auditor of state 
and the secretary of state, who, with the 
attorney general, constitute a commis- 
sion appointed to draft a series of blanks 
and forms to be used in the operation of 
the law, to compel the commission to 
proceed with their duties. 

The validity of the law was assailed | 
by Judge R.' A. Harrison and ex-Attor- 
ney General John K. Richards. It was 
defended by Judge S. H. Fitch, of Ash- 
tabula county, who was a member of 
the commission that formed the law, and 
ex-Representative Guy Mallon, of Cin- 
cinnati, author of the Australian ballot 
law. Attorney General Monnett, who 
is the relator in the case, was not pres- 
ent, being engaged in taking depositions 
in the fire insurance trust cases at Day- 
ton. 

Arguments made by the attorneys op- 
posing the law were that the law is de- 
fective in that " the act in question is a 
law of a general nature, but does not 
operate uniformly and equally upon all 
the inhabitants of the state, and is there- 



fore void.'* It was urged that the effect 
of the act was to put "into operation 
two jeparate and distinct systems for the 
acquisition, conveyancing, encumbranc- 
ing and transmission of land in Ohio.*' 
Further, that " the act in question relates 
to but one thing, and that is to land, but 
it does not relate to all land within the 
state. A classification of lauds is at- 
tempted, and the act is made to operate 
upon that particular lot of lands which 
have been brought within the scope of 
its provisions by the voluntary acts of 
the holders or claimants of some title 
thereto, and by the action of the courts 
in which their applications to have the 
lands registered are filed, and the regis- 
tration of the lands by the registrars. 

" The act purports to be a general law, 
yet, if valid, it goes into effect without 
modifying the general law which is al- 
ready in existence. The general law 
now in force is still to remain in full 
force and effect on all lands except those 
which have been brought within the pro- 
vision of the act by the voluntary action 
of the holder of some title or claim there- 
in and the action which may be had upon 
his claim.'* 

Another objection raised to the va- 
lidity of the law was as to whether the 
act in question, in any particular, im- 
pairs the obligation of contract. In sup- 
port ot this contention counsel cite a 
case which has actually occurred since 
this act took effect, which was in sub- 
stance as follows : A held a mortgage 
upon the farm of B, for a certain sum, 
executed prior to the taking effect of this 
act. B, after the act took effect, made 
an assignment for the benefit of credit- 
ors. The farm mortgaged will not sell 
for as much as the mortgage indebted- 
ness. Section 123 of the act requires 
the assignee to have the title registered 
before dealing with the- land. Counsel 
maintained that in such cases, where the 
costs and expenses of registration must 
he paid out of the proceeds of the estate 
assigned and registered, and the fund 
constituting the only means out ol which 
the mortgage debt can bepaid, is thereby 
reduced so that the fund of the mort- 
gagee arising from the sale is diminished 
by requiring the title to be legistercd, 
and that, therefore, the act, in this re- 
spect operates as an impairment of the ob- 
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ligation-of thecon tract between the mort- 
gagor and mortf;agee, and is invalid so 
far as it aflFects contracts made prior to 
the taking eflfect of the act. 

"The act is invalid because it vests 
judicial powef in the county recorder, in 
violation of article 4. section 1, and the 
sections coferring this power cannot be 
rejected without impairing the integrity 
of the law." Counsel claiming that the 
county recorders should not be given the 
right to hear and determine the rights of 
people, and should not be allowed to 
adjudicate upon the interests of individ- 
ual citizens, and to that end to construe 
and apply the law. 

Regarding the assurance feature of 
this law it was claimed by counsel that 
it was in contravention of article 1, sec- 
tion 19, which declares * 'private prop- 
erty shall ever be held inviolate, but sub- 
servient to the public welfare." This 
assurance found referred to comes from 
the collection of one-tenth of one per 
cent, of the value oi all property regis- 
tered under the law held in the county 
treasuries for the purpose of reimburs- 
ing persons who may have been de- 
prived of their rights in any piece of 
property through fraud or otherwise. 
Counsel maintained that ** to sustain the 
insurance feature of ihis bill would throw 
down the bars and place the property of 
the citizen at the mercy of cranks and 
fakes. If the state can go into the busi- 
ness of insuring land titles, it can go 
into the business of insuring anything 
else. It has no more power to insure 
land owners against loss by fraud or 
mistake in registration, than it has to in- 
sure the owners of houses against loss 
by fire, or citizens against loss .b> theft 
or burglafry." 

Another objection urged against the 
law is that registrations were to be re- 
quired to be made without due process 
of law, in that it does not provide for 
sufficient notice to persons who may 
have interests in the property; when a 
person has registered his land and re- 
ceived his certificate, other persons who 
may be ajfected and have had no notice, 
are deprived of the rights of regaining 
their proper possessions, but must sub- 
riiit to reimbursements out of the assur- 
ance fund. 

The brief in this case which was • pre- 



pared by R. A. Harrison and J. K. Rich- 
ards, is very exhaustive, covering every 
section of the Torrens law, and shows 
that the attorneys have spent a great 
deal of time in its preparation. 

The attorneys who defended the law 
insisted that the objections interposed 
were more apparent than real. They 
showed that under the present system of 
recording there are real estate frauds and 
no system would be entirely free fron: 
them, but that the Torrens system of 
land transfers reduces' such possibilities 
to the minimum. 



INTERNATIONAL ACQUISITION OF TERRI- 
TORY BY OCCUPATION. 

The rules of international law which 
are now regarded as practically settled, 
respecting the different methods by which 
a sovereign power is enable to take pos- 
session of, and hold, any particular por- 
tion of territory as against all other pow- 
ers, are of couiparatively recent origin. 
All the great nations of Europe have 
ever displayed a marked degree of cov- 
etousness when the control of different 
parts of the earth's surface has been in 
question, and this inclination attained its 
widest scope at the time of the discovery 
and subsequent colonization of the west- 
ern continent. The movements of the 
various powers were at that time in 
nowise fettered by rules of law, or of 
practice, as has been, to a considerable 
extent, like undertakings in Africa during 
recent years. 

When Alexander VI put forth his 
famous Papal Bull in the year 1493, re- 
specting this question, and sought there- 
by to salisfactorily settle the dispute 
between Spain and Portugal, relative to 
the rights of those countries in the newly 
discovered parts of the world: and when 
this Bull was soon after ratified by the 
Treaty of Tordesillas, only to serve as a 
source of further complication in the 
international relations of the states con- 
cerned; the necessity for so me more posi- 
tive regulations, acceptaole to all coloniz- 
ing countries, was made most apparent. 

By the edict in question it was 
decreed that all lands west of a line drawn 
from pole to pole, one hundred leagues 
to the westward of the Azores, not al- 
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ready secured to some Christian state, 
should belong to Spait\. and that all 
such lands east of the line should be 
possessed by Portugal; free from 
interference of any kind on the part 
of any other pow^r. The result was, 
s hbwever, that not only did the other 
. nsttions of Europe re£use to accede to the 
VPapal decision, but the parties immedi- 
atdy' concerned in same— Portugal and 
,.Spain— ^never arrived at a conclusion 
1[>etween themselves as to the precise 
boundaries laid down in this Bull. For 
centuries after its promulgriion claims 
were made at various times based upon 
this attempted arbitration,but were never 
suffered ^to prevail liy Great Britain, 
Holland, or any of the other great col- 
onizing nations of Europe. 

According to the claims of Spain 
and Portugal the mere discovery of lands 
previously unknown gave to the dis- 
cdvering power a title to sue ti lands which 
could not be wrested away by other 
nations through • subsequent occupation 
and settlement. Discovery and cotlquest 
W^re the two principal .methods then in 
Vogue of accquiring new territory; title 
to. lands was obtained and lost through 
the costly medium of force, and this 
system was supplanted only by the 
gradual growth of a few broad prin- 
ciples of international law, recognized 
to a greater or less extent by the 
EuropJean powers. 

At the present day five modes of 
territorial acquisition- by a sovereign 
power are recognized, namely: by occu- 
pation, by conquest, by prescription, 
by cession, and by accretion. Of these 
only the first will be here considered. 

While it is undoubtedly true that at 
an early date m6re discovery gave a good 
title, such is no longer the case. '*The 
authoritities on international law now 
combine in laying it, down with one 
consent, that discovery in itself gives no 
title, and even temporary occupation 
Will suffice to create a title merely incho- 
ate; that occupation to be valid ronst be 
effective. *' (The Science of In ternat jonal 
Law, page 160; Thomas A. Walker, 
IrOndon, 1893.) But it may also be said, 
that notwithstanding the truth of this 
statement it is also correct to say that a 
nation claiming titie to certain territory 
will greatly fortify such cjaim if it is 



pdssible to show discovery of the land in 
question by the claimant. Discovery, 
therefore, serves to confirm subsequent 
occupation by the discovering power. 

However, discovery in order to be of 
any avail for this purpose must not be 
concealed from the knowledge of the 
world at large. Timely notice should 
be given of its pretensions, by the nation 
claiming the inchoate title by discovery 
which claim is bound to be respected by 
all the world, and a reasonable time after 
discovery \i then allowed a nation wherein 
to perfect its title by acts necessary to be 
performed subsequently. Although it 
is true that there can never be, strictly 
speaking, a re-discovery of any territory, 
still, should the original discovery be 
concealed by a nation frord its neighbors, 
any of the latter upon making a dis- 
covery of the land for itself, previous to 
a notification of discovery on the part of 
the former nation, wbuld take a title 
superior to that of its predecessor. 

The two inseparable factors in the ac- 
quisition of territory by occupation are 
annexation and settlement. The formal 
act of the state . whereby it claims sov- 
ereignty over the territory in question, 
constitutes annexation of .same;, and 
here according to an American writer 
(The Principles of International Law, 
p. 148 ; T. J. Lawrence, Boston, 1896), a 
difierence is to be noted between, discov- 
ery, and annexation, in that discovery 
such as is necessary to give to a state a 
good rigiu to perfect its claims may be 
made by any subject of the state whether 
officially connected With same or as a 
private citizen ; while annexation can 
never be brought about by a private in- 
dividual, and any acts of his in. that 
direction are incapable of ratification by 
the state. This author holds that to 
constitute a valid annexation the formal 
act whereby the territory is acquired 
must be. performed by a state official es- 
peciiilly authorized so to do, or by some 
state lepresentative not having such 
special authority, but whose act is sub- 
sequently ratified by the home govern- 
ment. Regarding this contention it has 
been suggested that on principle an an- 
nexation capable of ratification might as 
readily be made by a private citizen of 
the ratifying state as by anyone else, 
thus applying to this situation rules oi 
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law aixpilat to those accepted in munici- 
pal law, whereby the acts of a person in- 
behalf of another, wholly witliout author- 
ity » may by ratification be made as eflfect- 
tive as if done under an existing agency. 
In the absence of any decisive holding 
on this point it mky be considered an 
open question. Whether the territory 
annexed be inhabited or not, the pro- 
cedure is the .same, and rights of the 
natives need not be taken into consider- 
iation, so far as international rights and 
obligations are concerned. From this it 
follows, that where one nation' has ser 
cured title to lands by annexation and 
settlement it cannot be disturbed in such 
possession by any other nation by virtue 
of rights claimed to have been acquired 
through direct nego^tiations with the 
native inhabitants of the territory in 
question. 

Wjthin a reasonable time after discov- 
ery and annexation the title to the terri- 
tory must be perfected by settlement, 
which must be a real and permanent oc; 
cupation. A mere formal attempt at 
settlement will not suffice, but it must be 
actually carried into effect and maintained 
continuously. Prom this it does i not 
follow that every cessation of occupation 
will destroy the title held by d nation. 
Just how long a break in the occupation 
is necessary to constitute an abandonment 
is not settled definitely ; but where the 
intention exists to re-occupy territory 
temporarily given up, and such intention 
is duly manifested, an abandonment will 
not be presumed until a considerable 
length of time has elapsed. In the case 
of the Delago Bay dispute, England and 
Portugal both laid claim to certain terri- 
tory at that point, the former basing its 
claim upon negotiations that had taken 
place between that country and the 
natives, while Portugal put her preten- 
sions upon the grounds of original dis- 
covery and subsequent occupation. 
Gi^at Britain contended, however, that 
Portugal had lost control of the terp-itory 
about 1823, during a native insurrection, 
and that this temporary cessation of 
dominion constituted a break in the re- 
quired continuous occupation, sufficient 
to establish an abandonment. The mat- 
ter was finally submitted to the French 
government for arbitration, and its de- 
cision was given in favor of the claims 



oft Portugal, on the gropt^d that the conlr . 
paratiyely brief termiiiatiqu of Portu- 
guese sovereignty wds not of sufficieiit 
weight to cancel the severalcenturies of 
occupation preceded by discoveVy. . 

As already indicated, mere discovery 
gives no title. So, too, settlemept alone, 
without previous 4i5COvery, may ' not ' 
give an indefeasible title; but whto 
discovery and settlement are combined 
within the proper period of time, a per- 
fect title is xthe result ; and in a case 
where title to territory is claimed by on^ 
power on the ground of settlement, 
while rights to same are sought to, be en- 
forced by another nation by reason of 
discovery, the latter power may be e^ 
topped to assert its cli^im by reason of 
laches in failing to follow up the discov-» 
ery by acts necessary to the acquirement 
of a good titje. 

Having considered briefly the formal- 
ities necessary to be obseived in the pro* 
curement of a title to qew territory, the 
query arises as to the exact extent of 
the domain which may be thus claimed, 
and at this point have risen, and are still 
arising, some of the most important' 
questions, to the solution of which rules 
of it ternational law are applicable,, 
namely: questions of boundaries betweetx 
adjoining sovereign nations. 

The proposition has probably never 
been disputed, that a colonizing power is 
not limited in its claims to the precise 
area really occupied by its posts and set- 
tlements. The establishment of such a 
colony and the maintenance of same 
carries with it a right to assert dominion 
over an expanse of territory stretching 
away, possibly, for hundreds of miles 
from the comparatively insignificant 
tract really occupied. This questioti 
may arise under a variety of circumstan- 
ces, but the usual conditions may be 
divided into four classes. First, where a 
part of an island is occupied ; secondly i 
in case of the occupation of a portion of 
seacoast ; thirdly, where the banks of a 
river are occupied at its mouth ; and 
finally, cases where settlements are mad^ 
in the interior of a new country. 

And first, as to a post established on an 
island. Here there can be little doubt 
as to the right of a nation to claim sov- 
ereignty over the entire island where it 
is of ordinary size. A question may 
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arise, however, in the case of an unusu- 1 reaching the interior country being by 
ally large island, where a nation confines j means of the navigable rivers, it is easy 
its operations to but one locality. li .; to see that 'the nation exercising sover- 
ant)ther power should plant a colony in a eignty over the coast should hold the 
remote part of the island it is altogether I key to the interior parts ot the country, 
probable that the first .power would have ' through its control of the rivers empty- 
no reason for objecting to a division of ing within its borders, and by its right 
the territory, 'if it had never proceeded to; to debar other powers entering such 
exercise positive dominion over the rivers, be able to exercise exclusive do- 
entire extent of the island. In a case ' minion over the country penetrated by 
where two or more such settlements tliem. 

have been made by different powers on The foregoing method of determining 
an island, the same principles would be boundaries can be easily put into prac- 
applicable todetermine the true divisional , tice where one power alone forms settle^ 
line betv/een them, as are applied to sim- ments upon the coast in the vicinity of 
ilar situations on the continents. certain streams, but where two or more 

Greater difficulty is experienced when nations colonize stretches of seacoast at 



the question of boundaries arises be- 
tween states planting settlements at dif- 
ferent points along the coast line of a 



no great distance from one another, the 
doctrine that each may exercise domin- 
ion over the territory drained by rivers 



vast continent. In the occupation of debouching within its line of coast can- 
North America by the several powers of not be strictly applied, as the areas of 



country thus drained are often verj' diffi- 
cult of ascertainment. It has been the 
custom where this condition of rffairs 
existed to establish a point upon the 
const, midway between the most ad- 
vanced posts of each power, a line being 
then drawn straight toward the interior 
from this point as the established bound- 
ary line. This is the plan usually 
adopted in the absence of any so-called 
natural boundary, e. g. a river, or a 
mountain range. If such natural bound- 
ary exists at some point between the 
frontier posts of the different nations, 
even though it be not situated at the 



Europe, claims of unprecedented dimen 
sions were put forth; it being long con- 
tended that a settlement and occupation 
of any portion of the Atlantic coast car- 
ried with it a right to hold as the domain 
of the colon zing power an extent of ter- 
ritory measured in width by the coast 
line occupied, and extending across the 
continent to the Pacific. This doctrine, 
however, could hardly survive the re- 
ducing to actual possession of ihosep 
tracts of country then altogether un- 
known, and at present no such ideas are 
entertained. 

When a settlement has been made on 
a portion of the seacoast it is now con- middle point between them, it has often 
sidered the right of the power making been constituted the division line. An 
same to claim jurisdiction over the coast exception to both these methods of 
.so occupied, toge her with such an. ex- demarcation may arise, however, where 
tent of the interior country as is drained two powers have occupied portions of 
by the rivers emptying into the sea with- seacoast and a dispute arises as to the 
in the occupied country; in other control of certain territory left unoccu- 
words, the territory extending back from pied between the different settlements, 
the coast as far as the watershed. It and where absolute dominion of the dis- 
has also been suggested that. "the extent puted territory js necessary to the secur- 
of coast must bear some reasonable pro- ity of one orthe other of the powers, and 
portion to the territory which is claimed not essential to the other/ Here the 
in virtue of its possessions.'* (Hall's In- doctrine of the right of self-preservation 
ternational Law, p. 110, London, 1895T; will often prevail giving to the former 
As an explanation of this so-called power possession of the intervening coun- 
"Hinterland Doctrine," mention may be try. 

made of the fact that in' nearly ever}' j A somewhat different query arises 
case of the occupation of a new country i where a colony is established only at the 
settlements are first made along the mouth of a great river, no effort begin 
coast, and the only practicable way of > made to subjugate any extent of the sea- 
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coast. If the river itself be navigated 
and explored and dominion be exercised 
over the territory along its banks there 
'would probably be little question as. to 
the proper application of the principle 
giving to the settling power the terri- 
tory drained by the river. The difficulty 
arises where no attempt is made to go 
beyond the mouth of the river, and a 
claim to the right to exercise sovereignty 
over the country back to the watershed, 
merely on the ground of the occupation 
of th6 river mouth, is probably ill- 
founded. This question arose in the 
controversy between Great Britain and 
the United States over the boundary line 
between this country and the British 
possessions bordering on our North West 
'Territory, the United States claiming a 
right to all the territory drained by the 
river Columbia by virtue of a post es- 
tablished at its mouth. Great Brittain, 
however, retained control of the territory 
surrounding the upper waters of this 
river, there^by indicating that the prin- 
ciple sought to be applied by the United 
States did not obtain as a part of inter- 
national law. 

Still another phase of this territorial 
question comes to view where a power 
effects a settlement in the interior of a 
country — say on the head waters ol a 
stream, but does not extend its explora- 
tions and occupation to the river mouth. 
When, at a later date, another power es 
tablishes posts on ihe coast and at the 
mouth of the river, the inquiry as to the 
correct boundary line between the two 
powers calls for some new principles. 
This question seldom, if ever, aro.se dur- 
ing the earlier centuries, for the reason 
that access to the interior portions of a 
country could only be had by means of 
the rivers penetrating it from the sea- 
coast. In this age, however, and espe- 
cially on the African continent, the ques- 
tion is a very important one, since con- 
siderable use has been made of railways 
in pushing forward effective occupation, 
and the principles to be applied in the 
eventual parceling out of that country 
are yet to be determined. 

Notwithstanding the general disposi- 
tion to yield assent to the comprehen- 
sive principles referred to, on the part of 
the leading powers of the civilized world, 
and the comparative ease of applying 



such principles as cases arise,, there still 
remains ample opportunity for the fram- 
ing of additional laws. Chief among 
these is the answer to the query: What 
constitutes occupation? This investiga- 
tion, in any particular instance, involves 
almost exclusively historical research, 
and as a timely example mention may 
be made of the labors of the members of 
the Venezuelan Boundary Commission. 
Months have been spent in an attempt 
to unravel and put into intelligent order 
the , various accounts of numerous ex;:. 
plorations, establishments of military 
posts, attempts at settlement, attacks and 
counter-attacks, indulged in by the dis- 
puting nations and their grantors, 
After this work has been satisfactorily 
completed the solution proper of the dis- 
pute should be comparatively easy; when, 
by the application of the accepted prin- 
ciples of international law, to the facts 
as found, the commission can be in a 
position to report its finding on the "true 
divisional line between the Republic of 
Venezuela and British Guiana." 

This late situation of affairs, whereby 
two of the greatest of modern powers 
were placed in such strained relations 
for a considerable length of time, serves 
to re-eniphasize the great importance of 
establishing certain fixed and univer- 
sally accepted rules, to be employed in 
the peaceful .settlement of all interna- 
tional differences. 



SUPREME COURT OF OHIO. 

Official Record of P oceedings. 

General Docket. 

Tuesday, April SO, 1897. 

4215 — The Citizens' Savinj^s and Loan Asso- 
ciation, of Akron, O., v. William Taylor, Son 
& Co. et al. P>ror to the circuit court of Sum- 
mit county. Judgment of the circuit cour af- 
firmed. This cause was orally argued to the. 
second division and coiisidered by the, whole 
court. Minsliall, J., dissents. 

421)7— The Christian Moerlein Brewing Co. 
V. l.utie Swan. Kfror to the circuit court of 
Jackson county. Judgment affirmed. This 
cause was argued orally to the second division 
and considered by the whole court. Shauck, 
J., dissents. 

443c— The Cleveland, Cincinnati, Chicago & 
St. Louis Railway Co. v. Minnie G. BrinkerhofF. 
Error to the circuit court of Richland county. 
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^Jndipiif^nt affirmed on ground stated in the 
''journal entry. * This cause was orally argued to 
,.the second division and considered oy the 
whole court. 

4447— The Paige Manufacturing Company 
et al. V. the Commercial National Bank, of 
.Cleveland. Brror to the circuit court of Lake 
county. Judgment reversed. Grounds stated 
in the journal entry. 

4448— The Pai^ Manufacturing Company 
et al. V. the Pamesville National Bank, of 
Painesville, O. Brror to the circuit court of 
Lake county. Judgment reversed. Grounds 
stated in the jonrnd entry. 

4^70— Benjamin F. Wells v, Henry H. Bricker. 
Brror to the circuit court of Meain« county. 
Judgment affirmed on the authority of Chilcot 
V. Conley, 86 Ohio St, 645. 

4680^~Charles P. Sperty et al. \. Greenville 
J. Lowther et aL Brror to the circuit corrt of 
Morrow county. Judgment affirmed. 

4688— R. B. Mahaffey et aL v. A. C. Rogers 
et aL Brror to the circuit court of Cuyahoga 
county. Judgment affirmed. 

1888— The Cleveland, Cincinnati, Chicago & 
St. Louis Ry. Co. v. Mathew Johnson. Brror 
to the circuit court of Cuyahoga county. 
Judgment affirmed. 

4920— Henry T. Chittenden v. Marcus Bar- 
clay. Bnortothe circuit court of Franklin 
county. Dismissed by consent of plaintiff in 
error at his costs. 

6272— Walter Plummer v. the State of Ohio. 
Brror to the circuit court of Williams county. 
Judgment affirmed. 

Motion Docket 

2909— Charles E Page v. John F. Pogue, 
agent, et al. Motion by defendant to dismiss 
as to certain parties in cause No. 4727 on the 
general docket. Motion sustained. 

2910— Hiram P. McKnight v. B. G. Coffin. 
Motion by plaintiff to advance cause No. 5263 
on the general docket. Oral argument re* 
'q[uested. Motion allowed, cause advanced, and 
request for oral argument noted. 

2911— James Richardson et al. v. Anna A. 
Gierhart Motion by plaintiffto dispense with 
printing record and to use record in cause No. 
6466 on the general docket Motion allowed. 

2912— The State of Ohio er rel. William G. 
Ward, sheriff, v. James C. Russell, as probate 
judge. Motion by plaintiff to advance cause 
No. 6414 on the general docket. Passed until 
printed record and brief for plaintiff in error 
shall be filed. 

2914— The City of Cleveland v. Catherine 
Moran, administratrix. Motion by defendant 
•to advance cause No. 55 5 on the general 
docket. Motion allowed. 

New Gas. 8. 

New cases filed in the supreme court since 
April 7, 1897. 

6621. William Bahmann v. Richard S. 
Stoner. Brror to the circuit court of Hamil- 
ton county. ' Aaron W. Ferris, for plaintiff. 



5622. Capper V. T. Hopple et al. v. The 
City of Cincinnati for etc Error to the cir- 
cuit court of Hamilton county. Bnrch & John- 
son and William M. Ampt, for plaintiffs. P. 
W. Brown, for defendant 

5628. Se!ah Daniels, admr. v. Henry P. San- 
ford, receiver. Brrcr to the circuit court of 
Lake county. N. H. Bostwick, for plaintiff. L. 
J. Woods, for defendant 

6524. [ohn A. Chtkote v. State ex reL May 
Ida Hodgkins. Brror to the circuit court of 
Licking county. Kibler & Kibler, for plaintiff. 

6625. The City of Cleveland v. Catherine 
Moran, admz. Brror to the circuit court of 
Cuyahoga c6nnty. Miner G. Norton and Phil- 
lips, Ford & Crowl, for plaintiff. Foran & 
Dawley, for defendant 

5626. The City of Cleveland v. William 
Baldt Brror to the circuit court of Cuyahoga 
county. Miner G. Norton and Phillips, Ford 
& Crowl, for plaintiff. Billman & Billman, 
and H. H. Poppleton, for defendant 

6627. The City of Cleveland v. The Cleve- 
land Blectric Ry. Co. Brror to the circuit 
court of Cuyahoga county. Miner G. Norton 
and Phillips, Ford & Crowl, for plaintiff. 
Squire, Sanders & Dempsey for defendant 

6628. James A. Reis et al. v. The Greenville 
Gas Co. Brror to the circuit court '^f Greene 
county. Anderson & Bowman, for plaintiff. 
Knox & Robeson, for defendant. 

6629. John R. McLaughlin et al. v. James A 
Miles. Brror to the circuit court of Franklin 
county. S. A. V^bb, for plaintiff. B. L. Tay- 
lor, Jr., for defendant 

6630. L. Vem v. Fanny Jamison et al. Brror 
to the circuit court of Brown county. G Bam- 
bach&Son, for plaintiff W. D. Young, for 
defendant 

New cases filed in the Supreme Court since 
April 14, 1897. 

56.'}1. William Kiefaber et al. v. George 
Bllithorp. Brror to the Circuit Court of 
Franklin county. Walter B. Page, for plain- 
tiff. S. C. Jones, for defendant 

5532. Lydia Hadlow et al. v. William H. 
Beavis, Exr. Brror to the Circuit Court of 
Cuyahoga county. L. Prentiss, for plaintiff. 

5533. Henry O. Dorsey et al. v. Josephine 
M. Fulton. Brror to the Circuit Court of 
Licking county. C. & C. H. FoUett, for plain- 
tiffs. 

6534. John H. Kunneke v. Thomas J. Mapel. 
Error to the Circuit Court of Ottawa county. 
Handy & Ogen, for plaintiff. Beiley & Beiley, 
for defendant 

5536. Ann Jane Campbell et al. v. Charlotte 
J Simington, Admx. et al. Brror to the Cir- 
cuit Court of Mahoning county. King, McVay 
& Robinson, Volney Rogers and C D. Hein, 
lor defendants. 

5536. Hannah Power v. The SUte of Ohio, 
Error to the Circuit Court of Franklin county. 
N. W. Dick and M. B. Barnhart, for plaintiff. 
J. H. Dyer and F. S. Monnett, for defendant 
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The publishers of the Lbgal Nbwh publish annually 
three volumes, which contain the reported decisions 
of the courts of record of the state, under the title of 
Ohio Decisions. Advance sheets of these volumes for 
temporary use of subscribers are issued each week as 
supplements to the Lbgai^ Nbws, without additional 
charge to subscribers to the volumes. 

Bound Volumes 

of Ohio Decisions subsequent to volume 3, delivered 
express paid, to subscribers. 12.50 per volume. 
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The publishers of the L.bgal Nbws now have the 
contract for publishing the Supreme Court Reports of 
the state, and are enabled to attach advance sheets 
of these volumes to the Lboal News, as a second 
supplement, without charge. These sheets are only 
for temporary use and do not include indexes. 

New Subscriptions. 

New subscriptions can begin at any time, and back 
numbers of the part devoted to the Lbgal Nbws to 
the beginning of the subscription year will be supplied 
if desirt^d: but no advance sheets of the Ohio Dec&s- 
ionM will be supplied back of the commencement of 
the current volume. I 
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Bound Volumes. 
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OHIO STATE REPORTS. 

Volume 64, Ohio State Reports, is 
now ready for delivery, and may be 
obtained at $1.50 per volume, payable 
in advance. 



Judge Ferris, of the Hamilton probate 
court, in the matter of the estate of Wm. 
J. Ormsby, held that half brothers are 
exempt from payment of the collateral 
inheritance tax. 



The supreme court of Iowa has passed 
upon the meaning of the word "swipe". 
That grave, dignified and august tribu- 
nal in aflSrming the case decided that 
"swipe'* means to steal, and cited the 
dictionary as its authority. 



A sale is not a fraud of creditors where 
there is no secrecy -about it, and the pur- 
chaser does not know that the sellers are 
insolvent, or are aUempting to defraud, 
and has not such information as should 
put him on inquiry. Simtnans v. Sheitan^ 
(Ala.), 21 So. Rep.. 853. 



In the case of Lammers v. Hamilton 
County t Judge Jelke. of the Hamilton 
common pleas, held that, as to Hamil- 
ton county the action must be dismissed 
at plaintiff's costs, because the plaintiff 
has sued nothing. Hamilton county not 
being a legal person, either natural or ar- 
tificial, capable of suing or being sued. 
A county is a local political subdivision 
of the state, created by the sovereign 
power of the .state without particular con- 
sent or concurrent action of the people 
who inhabit it. 



THE FOREMOST OHIO LAW PAPER. 

The growth of this paper during 
1896 has been so tnarked that we coi*- 
fldently asset*t that it now has a greater 
circulation than any other Ohio law 
paper. It also contains so much more 
legal matter that we are JustifUfd in 
claiming it to f>e tJie leading paper in 
its class. 



In an action by a pledgor against a 
pledgee for the conversion' of a pledge 
given in lieu of a bond to secure the per- 
formance of a contract, a recovering will 
be defeated by proof that there was a 
breach of the contract, by which defend- 
ant sustained damages in an amount 
greater than the value of the pledge, and 
that he sold the pledge for its full value, 
and gave plaintiff credit for the proceeds. 
Reardon v. Patterson, (Mont.), 47 Pac. 
Rep., 956. 
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The tuberculin test of the animals 
from which milk is obtained is held, in 
the case of The State v. Nelson, (Minn.), 
34 L. R. A., 318, not to be unrerr>onable; 
and an ordinance requiring such test as 
a condition of a license to sell milk with- 
. In the city^is sustained. 



Where a mortgage is given to secure 
an antecedent debt, it is not prior in lien 
to a judgment entered the same day on 
which the mortgage was filed though the 
judgment entered was not filed until after 
the filing of the mortgage, but will pro- 
rate with the judgment. Goetzinger v, 
Rosei^eld, (Wash.), 47 Pac. Rep.. 882. 



Dr. Byron E. Ottman, a young special- 
ist, who was indicted at the September i 
term of the Franklin county grand jury, ! 
on the charge of making a perjured affi- 1 
davit before the state board of medical j 
examiners and registration, filed a mo- ; 
tion to quash the indictment thus assail- 
ing the constitutionality of the law creat- 1 
ing the board. The motion was argued 
at length last week and on Monday of 
this week, Judge Pugh gave his decision 
sustaining the law in every respect. 
This is the first decision on the constitu- 
tionality of the law and promises to 
become historic. The decision was 
quite lengthy and decided the various 
points raised by Ottman. The only 
point upon which the court was not clear 
was the one relating to the law's applica- 
tion to physicians having no legal resi- 
dence in the state. The gist of the 
court's decision was that the legislature, 
had the police power of regulating the 
practice of medici le in the interest of 
the citizens of the .^tate. 



CONFISCATIOH OF FISHING NETS. 

Judge Ong of the Cuyahoga common 
pleas court, made an important ruling 
Tuesday of this week, in the trial of a 
case growing out of the seizure of a num- 
ber of fishing nets by the fish wardens in 
Lake Eri*^, in 1895. The owner of the 
nets commenced suit in replevin against 
the fish wardens and the owners of the 
tug which the wardens used. The nets 



were not recovered by this process, and 
thereupon the owners commenced an ac- 
tion in the common pleas court to re- 
cover the value of the nets taken. The 
attorneys for the defendants maintained 
that under the law, plaintiflF could not re- 
cover for the seizure of fishing nets taken 
while the plaintiff was engaged in unlaw- 
ful fishing. They declared that the law 
allowed the confiscation of fishing nets 
under the circumstances. 

In charging the jury in this case Judge 
Ong plainly told them that neither the 
warden nor any one else had the right to 
confiscate the nets. He declared that 
any law which allowed the confiscation 
of nets was unconstitutional. He further 
said that under the law the state 
could confiscate the property of a citi- 
zen without condemnation proceedings. 
Such a law, he insisted was against the 
state constitution, and the United States 
constitution, in that it allowed the con- 
fiscation of private property without due 
process of law. With this instruction in 
mind the jury rendered a verdict in favor 
of plaintiff for the value of the nets con- 
fiscated. 

That part of the law which Judge Ong 
declares to be unconstitutional is as fol- 
lows: 

"No person shall draw, set, place, locate, 
or maintain any fishnet, trap, pound net, 
seine, gill nets, or any device for catch- 
ing fish, as is by law forbidden ; and any 
nets, seines, pound nets, gill nets, placed, 
located, or maintained in violation of 
the provisions of the laws of the state, 
shall be taken wherever found by the 
fish wardens or other prop-r officer; and 
all such nets and other devices for catch- 
ing fish are hereby declared a public 
nuisance and shall be forfeited to the 
state. 

"It shall be the duty of any warden, 
deputy warden, inspector of fish, sheriff, 
constable, special warden, or other offi- 
cer having jurisdiction, forthwith to take 
up such nets, devices, and articles here- 
by declared a public nuisance, when 
found or taken in unlawful use, and hold 
the same until disposed of according to 
law. 

'*In such prosec\itions * * * the court 
shall, upon conviction, adjudge in addi- 
tion to the fine aiid costs by law imposed 
the forfeiture of such nets." 
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THE LAWYER AND HIS RELATIONS. 



r Address of W. W Guthrie of Atchison, before the 
Kansas State Bar Association. I 

It inaj' be said that we all understand 
what the ** terms'' the doctor and his 
relations, the preacher and his relations, 
the teacher and his relations, as well as 
the artisan, tradesman and farmer and 
their respective relat'ons, imply, with- 
out extended consideration of the sub- 
ject, but can as much, or rather as little, 
be said of the lawyer and his relations : 
and if not, wherein can be said to be 
the difference? The several "callings" 
are recognized as constituent parts of a 
common whole, but do they, or any of 
them, occupy a "plane " common to that 
of the lawyer ? 

That each "calling" must sustain 
some relation to everj* other, and at the 
same time has relations within itself, 
goes without saying. Then, why should 
the lawyer's calling in its relations occupy 
a plane individual from the others ? 
Even in the farmj-ard the brutei do not 
occupy a common plane in their rela- 
tions. Some are content with a corner, 
while some are not satisfied with all that 
their confines will admit of, and this 
without regard to breed, class or habit. 

There are those who believe — and not 
without much cause — that the influence 
of association during their sojourn in 
Noah's Ark produced a blending of the 
leading characteristics of the human and 
brute creations creative of individual 
conveniences productive of strifes not 
disposed to amicable adjustment. I do 
not rely much upon Nebuchadnezzar's 
taking to grass in one of his moods — as 
better illustrations are not at command. 

Among the " callings "^ are classed the 
mechanical, agricultural, mercantile and 
professional, to which the lawyer is gen- 
erally assigned, but it would be more 
befitting to term it " mixed." 

The doctor's calling is professional, 
with his opportunities practically within 
its individual relations. His practice — 
rather his business — disposes his to short 
office consultation and long-distance calls, 
which incline to make him a patron of 
good horses ; bui this is not going out- 
side of Jiis profession — to him it is strict- 



ly business. While ambitious, his pro- 
fession is his all. Only the " camp fol- 
lower " sticks his nose into other peo- 
ple's business. He ought to be gener- 
ous in this respect, for he has advantages 
which it would be undesirable to him to 
have other people stick their no.se into. 
Then, he can carry on his business by 
" piece work," with a fixed scale of 
prices. He is more independent, if pos- 
sible, than his next door neighbor— the 
undertaker. WJien he should be so con- 
tented it is a wonder why his profession 
should so often be the " gateway " to 
even eminence in the legal profession. 

The preacher's calling is also profes- 
sional. He is a very good man, or he 
isn't. There is no neutral ground to 
him, unleos in cases where otherwise he 
would have found diflSculty in getting 
any .sort of ground, and when such cases 
are found, it may be safely inferred that 
no " lantern " was needed. There is, 
perhaps, as great a variety in his profes- 
.sion as in any other calling. His oppor- 
tunities are many that others would not 
*' throw over their shoulder." The 
i worst that may be said of him, from a 
wordly view, is, that he. is too unselfish 
for his own good. From tendencies of 
late, this difficulty is in a fair way to be 
overcome. Up to this time his is the 
hardest worked, best fed and poorest 
.paid of all the protessions ; but if he fail 
in his profession, as a last re-ort, poli- 
tics is open to him. 

The teacher's calling is professional — 
if it is anything; but of this there is 
much doubt. It is more a "finger- 
board " which points to forks in the 
road — leading to law, theology and medi- 
cine. I have often thought of the num- 
ber of good school teachers spoiled, and 
the world of usefulness " frosted " in its 
budding stage by their taking the wrong 
road, or probably in striking for the big 
road at all. 

True it is that there is a good deal of 
fascination in the idea of having more 
room, but it is a mistake to take the big 
road until fairly sure of being able to 
escape being run over. 

But the suggestion may have occurred 
as to what all this has .to do with the 
lawyer and his relations. 

The rule for the general treatment of 
a subject is, I believe, that the further 
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the ?>*peaker keeps from his subject, the hood. Cowardice — really but another 
more appropriate his discourse is sup- name for selfishness in public affairs— is 
posed to be, and in so doing there is the i a lame factor. It never pays in the long 
advantage of escaping pointed criticism, run. For a time it may be easy sailing, 
But at the risk of criticism, I have deter- but just when the " shirk " most needs 
mined to keep outside this rule. It has support a greater "dodger" appears in 
been with the belief that the environ- his path, and down he goes. The manly 
m.ent of the subject should be first con- j man, and particularly the manly lawyer, 
sidered that some reference has been ; gets the most out of his career. He 
made to some of the callings with which may not be known for a time, but " fast 
the lawyer's relations outside of his im- colors" are sooner or later discovered, 
mediate own are the most nearly con- Overproduction is a term quite applica- 
nected. It must have been observed | ble to the legal profess^n from a good 
that the prevailing custom of modem! way back. Where the few thrive, a 
politicians — even where marriage is -large per cent, starve, and the "be- 
deemed a proper preliminary step — of tweens " hover near the *' ragged edge," 
providing first for the nearest *' relation " ' What else should be expected where the 
has not been followed ; and in so doing | many can't see, and those who can 
I trust that it will not be thought that i delude their blinded brethren with the 



this has been done merely to defy public 
opinion. 

Then, if in fact the other callings are 
a part of the lawyer's relations, why 
should they not be the subject of con- 
servative reference before coming into 
the lawyer's immediate presence, ' and 
particularly when his existence is so 



fallacy " that there are as many rounds 
in the ladder at the top as at the bot- 
tom." It is not so much where the 
rounds of the ladder are, as to reach 
them. 

Very naturally, the opportunities are 
not all equal. That we cannot all grow 
to the same size may not be the fault 



largely drawn from; and his persistence of the individual, but '* kicking " about 



so largely bestowed upon, the " learned 
professions," with which I have not 
strictly classed him for the reason that 
the legal profession is a sort of a " house 
of refuge," where the " failures " in 
every other calling may ro with full con- 
fidence that there will be found congenial 
company, with' a prospect of a turn in 
his fortunes ; and, justly to himself, rea- 
soning that he can be no worse off, for 
since so many bigger blockheads than 
himself have got alon^, the show is cer- 
tainly good for him. Education is 
neither a serious objection nor a neces- 
sity — as witness the ordinary committee 
examinations for admission to the bar. 
Even th2^ the applicant's character is 
''shaded" does not usually count. Bar 
committees show little disposition to re- 



it will only prove misapplication of 
energy. But there must be something 
wrong when lawyers can draw salaries 
from five to twenty times larger than 
those of the judges before whom they 
are supposed to earn them. Unless the 
result of favoritism, a remedy should be 
within the influence of the profession. 

When the large busine.ss interests are 
the subject of assault — ^by guerilla, mine 
and siege, and the effect is made through 
legislation to '"iron-clad" against any 
defense — it is to be expected that such 
interests should employ every means for 
their protection, without regard to cost. 
There are many 'ways of preparing 
for a trial without hypnotizing wit- 
nesses; and in no calling can greater 
talent and quick perception be found. 



fuse a certificate of '* good character and j There can be found those who will say 

that the lawyer who will sacrifice his 

private interests to be(X)me mayor of his 
city is true to his profession ; but there 
are other ways in which he may serve 
his client besides assisting in filling the 
all along the line, to a greater extent in | jury box of his county. In ^n equally, 
the legal profession than elsewhere, is j if not more serious view, I assert that 
the "shirking" of self-imposed responsi- 1 wherever the blame lies in the first in- 
bility, which comes from diluted man- ! stance, the corporation and anti-corpora- 



legal requirements," even when fully 
satisfied that their report will put a 
" tramp lawyer " on the road What the 
excuse, may be matters not ; the result 
ought not to be. * The trouble here, and 
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tiou war in this state has reached such a 
pass that all fairness seems to be out of 
the question ; and will grow worse, if 
possible, until judicial integrity may be- 
come a thing ot the past. 

Stealth is not due order, nor is ven- 
geance justice- Judges are not the crea- 
tion of spontaneous growth ; nor is irri- 
gation successfully practiced by the tear- 
ing away of the reservoir. 

With our legislatures so largely made 
up of lawyers, is ought else needed to se- 
cure reform in this respect but to im- 
prove the quality until a "public trust" 
shall not be exercised as a ''private 
snap?" 

There should also be a stop put to 
public positions being created to be filled 
by their "creators," or wet nurses ; and 
even a governor's message has been i 
known to prove a failure. When thei 
peo(>le can believe that the term "lawyer" | 
cannot mean tricker>% there will be no : 
fear of. the lawyer, by apparently unan- 
swerable argument, being found demon- 
strating wherein the truth lies. 

The lawyer in his relation to the pub- 
lic and his profession has it within his 
power to be a benefit, without the taint 
of being a pest. Legi.slation can be for- 1 
mulated through the profession for itsj 
improvement, which will be beneficial to | 
the **state!'* but it must be what itseems i 
to be, and in which the public is not left 
large!}' out of consideration. No man's 
hand should be raised against the lawyer, | 
nor will be when his hand is not raised \ 
against his fellow man. No. inquiry of I 
the lawyer should be answered, "Am I ' 
my brother's keeper?** With the advan-: ; 
tages which the lawyer has, he .should 
be not less than his "neighbor's friend.." [ 

There is too much litigation; too many j 
courts; but continually the cry is for; 
more, upon the pretense that it is a de- , 
nial of justice not to keep up with the! 
business. Every new court is a fresh 
incentive to litigation. Better courts i 
will produce le<«s courts. Instead of in- j 
creasing the courts, increase the effi-; 
ciency of the judges. It should no longer 
be said in jest, *'Let the next fellow 
guess at it." There is too little respect 
felt for the courts. l0 4he public to be 
blamed. for it? 

It has com^ to be so that the formality 
of an application for admission to the 



bar is not preliminary fof candidacy for 
the bench. As one may be an officer 
without being a soldier, so there may be 
a "judge" without being a lawyer. I 
have known ca.ses, however, where I 
thought the 'innovation was an improve- 
ment, but I doubt if it is a safe rule. 
But such a court is better than the "cus- 
padore" kind. 

With the courts sitting nearly the year 
round, what is to be done ; what interest 
benefited? Not usually the litigants' 
when the "salvage" falls below the in- 
voices; not the lawyers' for the clients 
have nothing left to pay the fees; not the 
officers*. & large share of whose fees rest 
upon "pauper affidavits," with a chance 
shot only now and then at a defendant 
discovered to be well-to-do; not the pub- 
lic, for the taxes for coutt expenses have 
become a f^ir rental. 

The expense is out of all proportion to 
the benefit of the courts,' which are in 
reality not less than 75 per cent, training 
schools in course after the university. 

I have classed the lawyers as a mixed 
profession. What does it not lead to? 
Into every other "gloved" calling, except 
the ministry, medicine and teaching, 
where the sliding scale is the other way; 
and once a lawyer always a lawyer is a 
belief as deep rooted in him as is his 
religion in the discipline of Confucius, 
teaching him that it is hot safe to his 
spiritual welfare for his body to be bur- 
ied outside of the Celestial Empire. 

In branching i>ut, he naturally looks 
toward that which seems the nearest in 
accord to him ; and, notwithstanding the 
many "horrid examples" which flit 
across his path, he ver>' naturally takes 
to politics. There seems to be such an 
inclination ot "oneness" of the lawyer 
and politics that too generally they can 
no more be kept apart than steel and the 
magneto I can see why the lawyer hold- 
ing on to a large salary by uncertain 
tenure should aspire to the legislature 
or city council, for it is in the line of 
his profession ; but why the lawyer, i/^ho, 
but, for the "credit" system, could scarce- 
ly keep the wolf from his door, should 
make a business of that which has more 
certain failure in its outcome than deal- 
ing in options by telegraph, passeth my 
understanding. If content with local 
politics, he may have his ups and downs. 
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and go on ''forever;" but if he aspire to 
statesmanship and get ont of a job, he is 
as bad off as the shipwrecked mariner on 
a coral island, whose surroundings, while 
beautiful to look upon, are without bread 
and water at hand, and who, with o ly a 
chance that a ship may come that way 
before death relieves h»s anxiety, never 
relaxes a vigilant eye on the political 
horizon, and never realizes that after 
political death there is no resurrection. 
Necessarily his relation to the "law" is 
only nominal during this state. Clay 
and Webster did not belong to this class, 
nor did William M. Evarts, a great law- 
yer, but as a statesman a cipher. 

There are others who try to combine 
active business pursuits with active law 
practice ; but, like other partners, where 
each is relied upon to support the other, 
the firm usually goes into the hands of a 
receiver. 

There have been cases where genius 
has put its possessor in the lead. These 
were accident, and were before the dis- 
covery of the **case'' lawyer. Perhaps it 
cannot be helped now; but it would 
.seem to be an ill-sorted arrangement 
vhere the "baggage wagon" counts for 
more than the "coach." 

Some there be who feel that with the 
diploma the lawyer is a completed job, 
and thenceforth all that is needed to in- 
vite fame and wealth to his door is to de- 
vote himself to the cultivation of an ac- 
quaintance. To be known as a "hail 
fellow well met" is by far too generally 
• the recQgnized "short cut' to success ; 
but led up to by cards and their incidents, 
it is most often found that this short cut 
is the mistaken road. 

The lawyer's diploma is the beginning 
of hi? apprenticeship, and upon its .ser- 
vice depends the craftsman. If stunted 
in his start by bad habits, bad associa- 
tion.«, want of integrity, or wandering 
off after "strange gods," all not infre- 
quently going hand in hand, he ha^ lost 
time which can never be made up. 

K ju.st to himself, there is abundant 
natural stimulant without having occa- 
sion for resort to artificial. 

•'Steaming up" for a great effort is 
"making haste slowly." There is no 
gauge on the * 'steamer," and if absent 
when wanted' the "craft" is out of com- 
mission. 



Law is the greatest of the learned pro- 
fessions. In it is to be found position, 
fame and abundant meins for the accu- 
mulation of legitimate wealth without 
the "parting of the raiment" of corpora- 
tion in "chancery i" or their robbery at 
"law" through prejudiced verdicts. If 
the greatest, it must be the hardest work- 
ing profession, calling for the most se- 
vere discipline of the best order of tal- 
ent and the highest degree of integrity, 
set in unblemished lives. Its disciples 
should stand in the front in every com- 
munity by common consent. As his op- 
portunities are the greatest, so should be 
his influence. It is the calling much 
more than all others to which the masses 
look for leadership, and should not be 
found wanting: 

Every member should feel that it is the 
most honorable calling, and a privilege 
to die in the harness. It is the calling 
for which a Dennis Kimberly refused to 
accept an election for a full term to the 
United States Senate, and for which a 
Geo. F. Edmunds resigned an honored 
seat in that distinguished body. 

It is the calling which, with the same 
degree of care, application, integrity and 
judgment as given to other callings with 
successful results, makes for the bright 
young men of Kansas, who will give to 
it their best efforts, the vantage ground. 

It is the office of this association, to 
do its part well, and only when nothing 
has been left undone, will its full duty 
have been performed to "the lawyer and 
his relations." 



SUPREME COURT OF OHIO. 



Official Record of Proceedings. 

General Docket. 

CoLi'MBUS, 0., April .'7. 

4087. Charles S. Paddock v. Samuel E. Ad- 
ams and Henry H. Holly, Executors of Thomas 
S. Pa'idock. Error to the circuit court of 
Cuyaho;^a county. 

WlI.T.lAMS, J. 

1, Where the father, being owner of the 
eouitalile estate in land directs the conveyance 
of the legal title to his son in trust for the 
father, and in the deed the grantee is desig- 
nated as trustee, both the deed and instruction 
for its execution are competent evidence to 
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prove the trust, in an action for its enforce- 
ment against the son who denies the trust, 
and claims tlie conveyance was a gift or ad- 
vancement. 

2. An action to enforce such a trust is not 
an action involving the validity of the deed, 
within the purview of the Jast clause of sec- 
tion 6242, Revised Statutes; and where such 
action is prosecuted by the executor of the 
cestui que trust, the adverse party is incompe- 
tent to testify to matters occurring before the 
death of cestui que trust. 

Judgment affirmed. 

4563. William F. Roberts v. Uretta Reniey 
et al. Error to the circuit court of Richland 
county. 

Williams, J. 

1. In actions coming within the second ex- 
ception contained in section 5242, of the Re- 
vised Statutes, when the agent through whom 
it is claimed a contract was made by a person 
since deceased is himself a party, his test]'- 
mony is subject to the same tests of compe- 
tency that are applicable to the testimony of 
other parties who sustain the same relation to 
the issues ; and where, as a party, he is adverse 
in interest to one who claims or defenils as de- 
visee of such deceased person, he is not com- 
petent to testify as a witness against the de^ 
visee, either to his own agency, or, to the 
alleged contract ; nor, in such case, are other 
parties having a like adverse interest compe- 
tent to testify to such matters, as against the 
devisee. 

2. While it will be presumed, in the ab- 
sence of explanator> circumstances showing 
a different intention, that a convevance of 
land to a child for a consideration nirnished 
by the parent is a gift or advancement, there 
is no presumption that a gift is intended 
when the consideration is paid by the child 
and the conveyance made to the parent ; on 
the contrary, in the latter case the presumption 
is, that the legal title was ^^ so placed in the 
parent, in trust for the benefit of the child, 
and the burden is on the holder of the legal 
title to overcome that presumption. 

3. Where land ia purchased with an undi- 
vided fund in which the parent has a life 
estate and the diildren the remainder, and 
the conveyance is made to the former, the 
title will be held in trust for the latter subject 
to the life estate: and upon the termination 
of the life estate they will hold the equitable 
title as tenants in common in the proportion 
of their respective shares of the fund. 

Judgment affirmed. 

4545. William Goodall v. The Gerke Brew- 
ing Co. Error to the superior court of Cin- 
cinnati. 

MiNSHAI.I., J. 

A contract whereb)* premises are leased to be 
used as a place for the sale of intoxicating 
liquors, it is not necessarily invalid; and rent, 
in accordance with its terms, may be recovered 
thereon where it does not appear that the 
lease was made for the purpose of, or with the 
n.idcrstamliug of the lessor that it is to be 



used for the unlawful traffic in intoxicating 
liquors. 

Judgment reversed and cause remanded for 
further proceedings. 

4416. Henry L. Brown, Ex'r.,etc., v. Hannah 
Reed. Error to the circuit court of Huron 
county. 

Shauck, J. 

An executor who, in the exercise of a testa- 
mentary power to sell lands for the payment 
of debts in bad faith sells them for a price that 
is manifestly less than their trvie value, should, 
on exeception to his account in the probate 
court, be charged with the difference between 
such inadequate price and the true value of 
the lands. 

Judgment affirmed. 

4512. The Mutual Aid Building & Loan 
Company v. William A. Gashe, Assignee, ct al. 
Error to the circuit court of Lucas county. 

Bradbury, J. 

1. Where, upon a sale of land, for a price 
payable partly in hand, the balance in install- 
ments, the title remaining in the vendor to be 
conveyed to the vender* upon full payment of 
the purchase price, the vendee is put into pos- 
session and proceeds to erect a building 
thereon, the lien of a material man for mate- 
rial furnished for such buildingltouches the in- 
terest of the vendee only. This interest is 
the value of the property to be conveyed, 
including any improvements placed thereon, 
less the unpaid purchase money. 

2. In such case the vendor's n^jht to be 
paid the balance of the purchase price in case 
of a judicial sale of the property is paramount 
to the lien of a material man ; and if he, for a 
valuable consideration, before ajudicial sale of 
the property, conveys the legal title to another, 
the latter, thereby becomes vested With all the 
interest and rights of his grantor, the original 
vendor, and, by a mortgage, may convey to his 
mortgagee such interest and rights. 

3. If, after such conveyance by the original 
vendor, and mortgage made by the grantee, 
the property is sold at judicial sale, the lien of 
the mortgage upon the proceeds of the sale 
to the extent of^the unpaid purchase money, 
and to that extent only, is superior to that of 
a material man. 

4. The circumstance that the third person 
to whom the title was conveyed and by whom 
the mortgage was executen, had no actual 
pecuniary interest in the transaction but was 
a mere conduit for passing the title and in- 
terest of the original vendor to the m ^rtgwgee, 

is immaterial. 

Judgment modified. 

4827. Wm. R. Ryan. Sheriff v. Root it 
McBride Bros. Error to the circuit court of 
Cuyahoga county. 

At the January term. isy8, of the common 
pleas of Cuyahoga county, F. recovered a 
'judgment against M., upon which execution 
was issued and certain goods and chattels of 
M. seized by the sherifT of that county. 
Shortly after,' M. made a general aasigniueiit 
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for the benefit of creditors. Subsequently, at 
the same temi of court, R. & McB. recovered 
two judgments agninst M. on which executions 
issued and were delivered to the same officer, 
with notice that those creditors' claimed the 
right to /r<7 rate with F. in the proceeds aris- 
ing from the sale of the ^oods and chattels 
seized under the execution issued on the judg- 
ment of F. The sheriff <lid not levy the writs. 
but retained them tml/a bona, and denie<l K. & 
McB. the right Xopro rate. The sale realixed 
a sum just equal to the judgment of F., and 
costs. 

Held: I. The goods and chattels of M., 
when seized in execution by the sheriff, ^tre 
brought within the operation of section ~>:$82, 
Revised Statutes, and no subsequent assign- 
ment by the debtor could have the effect to 
prevent the application of the proceeds of sale 
as directed by the statute. 

2. The seizure under the writ in favor of F. 
enured to the benefit of the subsequent judg- 
ment creditors, and no formal levy of the later 
executions was necessar}'. 

3. Under the section cited the judgments of 
R. & McB. had equal rights with that of F.. 
and it was the duty of the sheriff to distribute 
the proceeds of the sale. to the several judg- 
ment creditors in ])roportion to the amount of 
their respective demands. 

4. On refusal by the sheriff to perform this 
duty, and on his return of the execution nufla 
bona, an action for damages as for a false re- 
turn was a proper fomi of action. 

Judgment affirmed. 

Shauck, J., dissents. 

4332. H. P. Chapman, as Treasurer of Lorain 
county, v. The First National Bank of Welling- 
ton, Error to the circuit court of Lorain 
county. 

BURKBT, C. J. 

In the administration of our tax laws, the 
holder of national bank shares has no right 
under the statutes, state and national, to de- 
duct his legal bona fide debts from the value 
of such shares, but he is legally bound to pay 
tax upon the assessed value of such shares 
without deduction on account of such debts. 
Niler v. Shaw, 50 Ohio St, 370, followed and 
approved. 

Judgment reversed. 

4220. MaA* Loretta Martin et al. v. Ednmnd 
Martin, Adnir. Error to the circuit court of 
Brown county. 

By the Court : 

The personal property of an intestate who 
leaves neither wife nor child passes to such of 
his brothers and sisters as survive liim. and to 
the le^al repiesentatives of those who died be- 
fore hmi, and children of a predeceased broth- 
er take in a representative character and sub- 
ject to the indebtedness of their principal t<i 
the intestate. Judgment affirmed. 

428S. Adolph Malirer v. Root & McRride 
Bros. Error to the circuit court of Cuyahoga 



county. Judgment affirmed on the authority 
of Ryan v. Root & McBride Bros. This case 
was orally argued to the second division an<l 
considered by the whole court, 

428SI. Adolph Mahrer v. Root & McBride 
Bros. Error to the circuit court of Cuyahoga 
county. Judgment affirmed on the authority 
of Ryaii ^\ Root & McBride Bros. This case 
was orally argued to the second division and 
considere*! by the whole court. 

43tM». Emerson McMillen v. The Cleveland, 
Cincinnati, Chiyfigo & St. Louis Railway com- 
pany: Error to the circuit court of Franklin 
county. Judgment affirmed, one ground of 
reversal being that the verdict was against the 
weight of evidence. Other (luestions were 
not considered. 

4370. The City of Cincinnati v. C. L. Rogers. 
Error to the circuit court of Hamdton county 
Judgment affirmed on grounds stated in Stan- 
ley V. City of Cincinnati, 9 C. R.. 122. 

4«><)1. Thejarecki Manufacturing Comp&uy, 
limited, V. The Adams Bros. C". et al. Error 
to the circuit court of Hancock county. Judg- 
ment affirmed, Kurkett, C. J., not sitting. 

•1574. Grayson H. Osborn v. Charles E. Mor- 
ris, trustee. Error to the circuit court of 
Franklin county. Judgment affirmed. 

4olK). Frederick E. Tracy, trustee, v. George 
J. Deitrich et al. Krror to the circuit court of 
Crawford county. Judgment affirmed. 

4(>61. The CasUlia Sporting Club et al. v. 
The Castalia Trout Club Company. Error tc» 
the circuit court of Erie county.' Dismisstril 
by consent df parties at costs of plaintiffs in 
error. 

5403. Walter L. Warren, by. etc., v. The Co- 
lumbus Street Railway Company. Error to 
the circuit court of Sranklin county. Judj^- 
nient affirmed. 

5431. The Incorporated Village of New Lex- 
ington, O., V. James Hughes. Error to the 
circuit court of Perr>- county. Judgment af- 
firmed on .authority of Hirn v^ The State, 1 
Ohio St., 15, the affidavit being insufficient. 

Motion Docket. 

2<,U3. George F. Cummiugs v. Montroeville 
D. Cummiugs et al. Motion b\* defendants to 
dismiss cause No. 5012 on the general docket. 
Supplemental printed record stricken from the 
files and the remainder of the motion is over- 
ruled. 

*2S)\i\. The Board of Commissioners of Wy- 
andot county V. The State of Ohio ex rel. 
Pietro Cuneo. Motion by defendant to ad- 
vance cause No. 5437 on ' the general docket. 
Motion allowed, cause advanced, and briefs to 
l)e filed within rule. 

2918. The City of Cincinnati et al. v. Tlit; 
Board of Education of School District of Cin- 
cinnati. Motion by defendant to advance 
cause No. 552U on the general doi^ket. Motion 
allowe*!, case advanced, and briefs to lie IiUmI 
within rule. 
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OHIO STATE REPORTS. 

Volume 54, Ohio State Reports, is 
now ready for delivery, and may be 
obtained at $1.50 per volume, pa3'able 
in advance. 



The mere fact that a purchaser gives a 
check, in payment, on a bank in which 
he has neither money nor credit, is not a 
fraudulent representation that he has 
money or credit there, so as to constitute 
the offense of swindling. Brown v State y 
(Texas), 38 S. W. Rep., 1008. 



When two members of a corporation 
own the entire stock, and the corpora- 
tion is indebted to each, but the indebted- 
ne.ss has not been reduced to judgment, 
neither of them has the right, as a credi- 
tor, to ask for the appointment of a re- 
ceiver. Wallace v. Publishijig C(t7.,(Iowa), 
70 N. W. Rep., 216. 



A bill in equity may be maintained for 
the recovery of letters written by the 
complainant to her son, and by her .son 
to her, when the former were wrongfully 
taken by defendant from the possession 
of the .son, and the latter from the pos- 
session of the complainant. Dock v. Dock, 
(Penn.). 36 Atl. Rep., 411. 



Kntered at the PostofDce. Norwalk, Ohio, as second 
class matter. 



Judge Davis, of the Hamilton common 
pleas ccmrt, held in the mandamus suit 
of Charles N. Bishop against the Cham- 
ber of Commerce to compel the latter to 
restore the plaintiff to membership, that 
a mercantile body has a right to make 
rules and regulation and set them up as 
a defense. The demurrer to the answer 
was overruled. 



THE FOREMOST OHIO LAW PAPER. 

TA« growth of thi» paper during \ 
tS90 hfM been so $nftrkefl that we coti- \ 
fldentiy assert thftt U now has a greater 
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iegtU matter that tve are justiflml in 
eiaitnifig it to tn* tJie l4*atllng paper in 
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The Supreme Court has a.ssigned the 
Cincinnati mayoralty suit for argument, 
Tticsday morning, May 1 1. Hon. Thomas 
McDougall and ex-Attorney General 
Richards appeared before the court on 
behalf of Mayor-elect Tafel and asked for 
an early hearing. Briefs have been filed 
by Colonel Tafel's attorneys, and the at- 
torneys for Mayor Caldwell a.sked for two 
weeks in which to look them over and 
prepare answers to the points presented. 
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In the opinion of the court x)f appeals ' that he made a false report of the ex- 
of Maryland, an electric light company , penses attending his campaign for tht 
is not a manufacturing industry, within 1 nomination and the election, and ex- 
the meaning of a city ordinance exempt- pended more than the law allows. It be- 
ing from municipal taxation the "radchin- ; ing charged that defendant expended 
ery and manufacturing apparatus of all $289.25, while the law limits the amount 
manufacturingindustries/'thatordinance! the defendant could lawfully expend to 
having been passed before the legisla- 1 $100.00. The charge is also made that 
ture classified such companies in tlie in- ' the defendant promised certain elector^i 
corporation laws under the head of manu- of his ward, in consideration that they 
facturing companies. Electric Light (&*! worked and voted for bis election, that 
Power Co. v. Mayor, Etc., 36 Atl. Rep., he would secure positions for them or 
362. their friends in the public schools of the 

city. 

Last Saturday was Judge Moore's last Attorney General Monnett, in compli- 
day on the bench of .the Cincinnati Su- ' ance with section 8 of the corrupt prac- 
perior court, which he has occupied with tices act, notified Prosecuting Attorney 
credit for ten years, preceded by a five- Charles E. Sumner, of Lucas county, to 
years' term as a judge of the Hamilton begin proceedings within ten days, to 
county court of common pleas. His jury ^lave defendant's office vacated and for 
upon being finallv discharged last Fri- any other relief given by the law. It is 
day, testified to their regard by present- n>ade mandatory upon the prosecuting 
ing the judge with a handsome umbrella, attorney to begin the action. 

The room was full of attorneys at the 

time, and there was a sincerity on the| ymg EXTINGUISHERS. 

part of all present which so moved the j 

judge that he was hardly able to reply. \ Attorney General Monnett, Tuesday 

; of last week, rendered an opinion on the 

_ - TT . r .t .-»• • .• o subject of fire extinguishers, in which 

Judge Hunt of the Cincinnati Supe- 1 j^^ holds that their use cannot be en- 
rior Court, held last Saturday 111 d^^ on baggage and mail cars. The 

of the Consolidated Building ^^ Savings j„.^„ which was in response to a re- 
Co., that the petition of the Board of {;^^^ ^^ ^^j^^^^^^^^^^i^j^^^^,.^^^^ 
Directors for a receiver and dissolution ; ^^ follows • 

did not state facts sufficient to deprive ^.j^j^ department has the honor to re- 
the shareholders of the control and ceise a communication from you under 
disposition of their property especial y . ^^^^ ^^ ^ il 27, asking for a construe 
without notice to or consent of the stock- ^j^„ ^^ ^^^^^^^ j ^^ ^„ ^^^ ^^ ^^^ ^^^ 
holders. That IS, the only person en- i,^^^^^^^^i^,^ ^^ ^^^ extinguishers on 
titled to apply for a receiver of a building passenger trains operated within and 
association, in the absence of statutory throughout the .state of Ohio, especially 
proceedings, IS a shareholder who niust ^^^^^^^ ^o know whether it .should be 
sue in his capacity as^a shareholder^! he ^^ construed as to make it necessary 
opinion, in view of the straightened con- ^^ i baggage, mail, express and 

dition of many building associations at sleeping cars with the extinguishers, 
the present time, is of unusual interest ^^^^^^^ , ^^ ^^ ,„^^h thireof as in- 
to all interested in such associations ; ^^^^^^ ^^is question, reads as follows: 
we will publish the decision in full. .g^.^^y company or corporation oper- 

ating a railroad in whole or in part in 

Thefirstprosecutionunder theGarfield this state, shall be required within one 

corrupt practices act will be commenced ] year from the pa.ssage of this act, to 
soon in Toledo, an order to this effect carry oi; every passenger train operated 
having been i.s.sued Thursday of la.st within or throughout thi.s state, as part 
week by Attorney Oeneral Mbnnett. of the e(|nipmeiit of such train, at least 
The alleged guilty party is a member of one portable chemical fire extinguisher, 
the board of education in that city. The 1 for the purpose of protecting the lives ol 
charge made against the defendant was I the pu.sstn^ers and employes from fire, 
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and that one portable cheiiiicul fire ex- 
tinguisher shall he added each year 
thereafter to every train operated until 
every passenger coach comprising the 
train of passenj^^^r cars run on any of 
the railroads of this state, shall be sup- 
plied with a portable fire *^xtinguisher as 
part of the equipment of s^id cars." 

The purpose of the act is expressly 
stated as being for protection to the lives 
of the passengers and employees from 
fire. It does not aim to protect the 
property, mail or baggage. It speaks 
of **every passenger coach comprising 
the train ot cars." The Century dic- 
tionary defines a passenger coach as one 
carrying pa.ssengers on a railroad. The 
tfrm **coach," is used exclusively in con- 
nection with vehicles for the purpose of 
carrying passengers. It is true that 
employees occupy baggage and mail 
cars, but they also likewise occupy 
freight cabooses, and the peculiar word- 
ing of this statute has not yet gone so 
far as to require an extinguisher for any 
other than coaches actually occupied by 
passengers. 

The federal statute provides for and 
enforces the carrying of fire extinguish- 
ers in mail cars independent of your 
tlepartraent. 

Without further express legislation, 
which would include baggage, express 
and mail cars, I would advise you to 
attempt to enforce providing extinguish- 
ers therefor. 



CONTRACTUAL FREEDOM. 

Entire freedom of contract is one ol 
the matters as to which the adjuster has 
very decided convictions of its own. 
Goods, wares and merchandise, lands and 
tenements are desirable for what they 
will bring : money is desirable for what 
it will procure ; but all these are value- 
less without freedom of contract. When- 
ever two or more parties meet on equal 
terms, and bargain together, the real 
character of their bargain, whether com- 
plex or simple, whether wise or foolish, 
does not concern the courts of justice. 
As between the right of all men, at the 
present day, to buy and sell, to borrow 
and lend, to plant and build — and the 
right of the primitive man to gather fig 



leaves for his own covering, we perceive 
no difierence in legal principle — none 
whatever. 

Natural trade is free trade. In all 
these .so-called **eight-hour laws" we dan 
discern no real kindness towards the la- 
boring classes. To our compr^ension, 
all this so-called legislation involves a 
complete surrender of contractual free- 
dom : Because the right of law makers 
(if such a right exists) to prescribe a day 
of eight hours, at the behest of organ- 
ized labor, is coupled with the rig it to 
prescribe a day of fourteen hours, at the 
behest of organized capital. Nearly 
thirty years ago, one of the ablest men 
that ever adorned the French bench as- 
.serted (in one of the ca.ses below cited), 
**The injustice perpetrated under acts of 
irresponsible legislation has become a 
crying evil in our countr}'." 

General, natural competition is the 
healthful stimulus of legitimate modern 
business. The.se preliminary observa- 
tions are suggested by a careful reading 
of the case of All^^tycr v. State of Louis- 
iaita, 17 Sup. Ct. Rep., 427, quite recently 
decided by the Ignited States supreme 
court, in which freedom of contract is 
mo.st handsomely vindicated. The facts 
were these : In ]894 Louisiana enacted 
a statute, "to prevent persons, corpora- 
tions or firms from dealing with marine 
in.surance companies that have not com- 
plied with law." It appears to have been 
designed to reach and to nullify all deal- 
ings with foreign insurance companies, 
except in cases where the foreign cor- 
poration had become regularly domiciled 
within the state by filing a copy of its 
charter, designated an agent and a place 
ot business, and, indeed, complying with 
all the requirements of the local statute. 
The terms of this act of 1894 were that 
*'any person, firm or corporation who 
shall fill up, sign or issue in this state 
any certificate of insurance under an 
open marine policy, or who, in any man- 
ner whatever, does any act in this state 
to effect for himself or for another, in- 
surance on property then in this state, in 
any marine insurance company which 
' has not complied, in all respects, with 
the laws of this state, shall be subject 
to a fine of one thousand dollars for each 
offen.se, which shall be sued for, in any. 
competent conrt, by the attorney gen- 
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eral, for the benefit of the charily hospi- 
tals in New Orleans and Shreveport/' 
Under this statute the attorney general 
sued Allgeyer, claiming that the latter 
had been guilty of three distinct viola- 
tions of the act, and, of course, claim- 
ing judgment for three thousand dollars. 
It appeared on the trial that' Allgeyer 
was a broker and exporter of cotton, and 
that he had arranged with the Atlantic 
Mutual Insurance Company for marine 
insurance to the extent of $200,000, the 
parties adopting the so-called **open 
policy." This insurance company was 
a New York corporation ; all premiums 
due to it, and all losses due from it, were 
made payable in New' York city ; indeed, 
all contracts made by and witli it were 
New York contracts. It had never com- 
plied with the foreign corporation law 
of Louisiana, and, as will be obvious 
from its methods of transacting business, 
had no occasion to do .so. The standing 
arrangement between Allgeyer and these 
insurance people was such that, from 
time to time, whenever he .shipped a con- 
signment of cotton, he merely sent them 
a letter ol advice, describing the consign- 
ment, specifying the amount of insurance 
desired, where and to whom payable, 
etc. October 23, 1894, beinir about to 
ship one hundred bales to Paris. he< 
mailed such a letter of advice, notifying 
these New York parties that insurance 
to the extent of $8,400 was desired on 
this particular consignment. At that 
time, the property sought to be insured 
was still in New Orleans ; and the mail- 
ing of such letter of advice was claimed, 
bj' the attorney general, to be a direct 
and palpable violation of the act of 1H94. 
Allgej'er resisted payment, contending 
that the act was unconstitutional, for the 
reason that it "deprived him of his prop- 
erty without due process of law," and 
also **denied him the equal protection of 
the law." The trial court decided in his 
favor, and the prosecution appealed. The 
supreme court of I^ouisiana, Ski/e v. A/^- 
jf^yer, 48 La. Ann., 104, sustained the 
validity of this statute, and placed the 
fine at $1,000, being for one violation. 

Throughout the litigation in the state 
courts, it was conceded on all hands that 
the contract of insurance, being valid in 
New York, where it was consummated, 
was valid every where. Indeed, the onlv 



question was, whether the act of sending 
this letter of advice, mailed at New Or- 
leans and addressed to the insurance 
people at New York, was punishable 
under the act of 1894. 

In other words, it was not the "con- 
tract" between these parties, but the in- 
dividual act of Allgeyer, in mailing this 
letter of advice, that was litigated. All- 
geyer removed the ca.se. by writ of error, 
into the supreme court of the United 
States ; and the latter tribunal, in an 
opinion wiitten by Justice Peckham and 
published March 15, 1897, reversed the 
decision of the state court, and decided 
the enactment of 1894 to be a violation 
of the fourteenth amendment to theFed- 
eral constitution. This decision is quite 
significant of it.self, and the reasons as 
signed for it are still more significant. 
After reciting the facts and quoting very 
fully from the opinion of the state .su- 
pieme court. Justice Peckham continued 
thus: "In the case before us, the con- 
tract was made beyond the territory of 
the state • of Louisiana, and the only 
thing which the facts show was done 
within the state was the mailing of a let- 
ter for notification, as above mentioned, 
which was done after the principal con- 
tract had been made." '^ * ''* "In this 
case, the only act which it was claimed 
was a violation of the statute in question 
consj/ited in sending the letter through 
the mail notifying the company of the 
property to be covered by the |X)licy al- 
ready delivered. We have then a con- 
tract which it is conceded was made out- 
side and beyond the limits of the juri.s- 
diction of the .state of Louisiana, being 
made and to be performed within the 
state of New York, where the premiums 
were to be paid, and the los.ses, if any. 
adjusted. This letter of notification did 
not constitute a contract made or entered 
into within the state* of Louisiana. It 
was but the performance of an act ren- 
dered neces.sary by the provisions of the 
contract already made between the par- 
ties outside of the .state. It was a mere 
notification that the contract already in 
existence would attach to that particular 
property. In any event, the contract 
was made in New York, ■ outside of the 
jurisdiction of Louisiana, even though 
the policy was not to attach to the par- 
tic!ilar property until the notification 
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was sent. It was natural that the state 
court should have remarked that there is 
in this statute an apparent interference 
with the liberty of defendants, in re- 
stricting their rights to place insurance 
on property of their own whenever and 
in what company they desired. Such 
interference is not only apparent, but it 
is real, and we do not think that it is 
justified for the purpose of upholding 
what the state says is its policy with re- 
gard to foreign insurance companies 
which had not complied with the laws 
of the state, for doing business within 
its limits. In this case, the company did i 
no business within the state, and the 
contracts were not therein made. The 
supreme court of Louisiana says that 
the act of writing within that state, this 
letter of notification, was an act therein 
done, to effect an insurance on property, 
then in the state, in a marine insurance 
company which had not complied with 
its laws, and such an act was therefore 
prohibited by the statute. As so con- 
strued, we think the statute is a viola- 
tion of the fourteenth amendment of the 
Federal constitution, in that it deprives 
the defendants of their liberty without 
due proce.ss of law. The statute which 
prohibits such act does not become due 
process of law, because it is inconsistent 
with the provisions of the constitution 
of the union. The liberty mentioned in 
that amendment means not only the 
right of the citizen to be free from the 
mere physical restraint of his person (as 
by incarceration), but the term'is deemed 
to embrace the right of the citizen 
to be free in the enjoyment of all his 
faculties ; to be free to use them in all 
lav/ful ways; to live and work where he 
will; to earn his livelihood by any law 
ful calling : lo pursue any livelihood or 
avocation; and, lor that purpose, to enter 
into all contracts which may be proper, 
necessary and essential to his carrying 
out. to a successful conclusion, the pur- 
poses above mentioned." After citing 
1 1 1 IT. S., 746, and 127 U. S., 078, to show 
certain general definitions which have 
been given in regard to the meaning of 
the word "liberty,'* as that word is used 
in the fourteenth amendment, Justice 
Peckham continues thus : "Has not a 
citizen of a .state, under the provisions 
of the Federal constitution above men- 



tioned, a right to contract, outside of the 
state, for insurance on his property — a 
right of which state legislation cannot 
deprive him? We are not alluding to 
acts done within the» state by an insur- 
ance company or its agents, doing busi- 
ness therein, which are in violation of 
the state statutes. Such acts come within 
the principle of the Hooper case, 155 
U. S., (548, and would be controlled by 
it. When we speak of the liberty to con- 
tract for insurance, or to ao an act to 
eflFectuate such a contract already exist- 
ing, we refer to and have in mind the 
facts of this case, where the contract 
was made outside the state, and, as 
such, was a valid and proper contract. 
The act done within the limits- of the 
state, under the circumstances of this 
case and lor the purpose therein men- 
tioned, we hold a proper act — one which 
the defendants were at liberty to per- 
form, and which the state legislature 
had no right to prevent, at least with 
reference to the Federal constitution. 
To deprive the citizen of such a right, 
as herein described without due process 
of law, is illegal. Such a statute as this 
in question is not due process of law, 
becau.se it prohibits an act which, under 
the Federal constitution, the defendants 
had a right to perform, This does not 
interfere in any way, with the acknowl- 
edged right of the state to enact such 
legislation, in the legitimate exercise of 
its police or other powers, as to it may 
seem proper. In the exerci.se of such 
right, however, care must be taken not 
to infringe upon those other rights of 
the citizen which are protected by the 
Federal Constitution. In the privilege 
of pursuing an ordinary calling or trade, 
and of acquiring, holding and selling 
property, must be embraced the right to 
make all proper contracts in relation 
thereto ; and although it may he con- 
ceded that this right to contract in rela- 
tion to persons or property, or to do 
business, within I he jurisdiction of the 
state, may be regulated, ^nd sometimes 
prohil>ited. when the contracts or busi- 
ness conflict with the policy of the state, 
as contained in the statutes, yet the power 
does not and cannot extend to prohibiting 
a citizen from making contracts, of the 
nature involved in this case, outside of 
the limits and lurisdiction of the state 
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and which are also to he iwrfornied out- 
side of such jurisiUctiou : nor can the 
slate legall}' prohihit its citizens from 
doing such an act as writing this letter 
of notification even though the property 
which is the subject ot the insurance 
may, at the time when such insurance 
attaches, be within the limits of the 
state. The mere fact that a citizen may 
l)e within the limits of a particular state 
does not prevent his making a contrat 
outside ot its limits while he himself re- 
mains within it; Milliken v. Pratt, 125 
Mass.. 374; Tilsou v. Blair, 21 Wall., 241. 
The contract in this case was thus made. 
It was a valid contract, made outside 
of the state, to be performed outside of 
the state, although the subject was prop- 
erty temporarily within the state. As 
the contract was valid in the place where 
made, and where it was to be performed, 
that party to the contract upon whom is 
devolved the right or duty to send the 
notification, in order that the insurance 
provided for by the contract may attach 
to the property specified in the shipment 
mentioned in the notice, must have the 
liberty to do that act, and to give that 
notification, within the limits of tjie 
state, any prohibition ot the state statute 
to the contrary notwithstanding. The 
i iving of the notice is a more collateral 
matter. It is not the contract itself, but 
is an act performed pursuant to a valid 
contract, which the state had no right or 
jurisdiction to prevent its citizen from 
making outside the limits of the state. 
The Atlantic Insurance Company of 
New York has done no business of 
insurance within the state of Louisiana, 
and has not subjected itself to any 
provisions of the statute in question. 
It had the right to enter into a contract, 
in New York with citizens of Louisiana 
for the purpose of in.suring the proper- 
ly of its citizens, even if that property 
were in the .state of Louisiana : and 
correlatively. citizens of Louisiana had 
the righl, without the stater of enter- 
ing into contracls with an insurance 
company for the same purpo.se. Any act 
of the state legislature which should 
prevent the entering into such a con- 
tract, or the mailing, within the state of 
Louisiana, of such a notification as is 
mentioned in this case, is an improper 
' 'Uegal interference with the conduct 



of the citizen, although residing in Louis- 
iana, in his right to contract and to 
carry out the terms of a contract validly 
entered into outside and beyond the 
jurisdiction of the state. In such a case 
as the facts here present, the policy of 
the state in forbidding insurance com- 
panies, which had not complied with the 
laws, from doing business within its 
limits cannot be so carried out as to pre- 
vent the citizen from writing such a 
letter of notification as was written by 
the plaintiff in error in the .state of 
Louisiana, when it is WTitten pursuant 
to a valid contract made outside the 
.state, and with reference to a company 
which is not doing business within its 
limits. For these reasons, we think the 
.statute in question (No. <J6, Laws of 
Louisiana, ISfU), was a violation of I Ik* 
Federal constitution and afforded no 
jn.stification for the judgment awarded 
by that court against the plaintiff in 
error." 

The foregoing opinion presents several 
different features, of practical import- 
ance to business men. As we have 
already intimated, it means contractual 
freedom, not only for the individual citi- 
zen, but also for business corporations. 

Its use of the term. " doing business 
within, etc.," as applied to foreign cor- 
porations, is directly in line with what 
the adju.ster has again and again, shown 
to be the only legitiinate and proper u.se 
of that phrase. 

Its liberal, broad-gauge definition of 
*• liberty," as that term is employed in 
the fourteenth amendment, is likewise 
significaiit. It is a well authenticated 
yet curious fact, in the history ot com- 
mon law jurisprudence, that the be.st de- 
finition of civil liberty, the definition 
which has most .successfully borne the 
test of critici.sm and time, came, not 
Irom the bench, nor from the bar, but, 
from the pulpit. Social reformers have 
been wont to discourse, eloquently and 
learnedly, about the priceless blessings 
of liberty, but without enlightening the 
world as to the real meaning of that hack- 
neyed term. But in a sermon preached 
by a high dignitary of the Church 
of England, in February, 1776, we are 
told that '* civil liberty is freedom from 
all restraint, except such as established 
law imposes for the good of the com- 
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muiiity, to which the partial good of 
each individual should at all times give 
place." That is the kind of liberty in 
which the adjuster religiously t)elieves. 
as being the natural birthright of the 
entire humau family. And we are glad 
to see that definition not only substan- 
tially approved, but, indeed, broadened 
and enlarged, by the highest tribunal 
known to the American people. An- 
other peculiar feature of Allgeyer'scase, 
and one most significant at the present 
time, is the quotation from Judge Brad- 
ley's opinion in 111 U. S., 74t): because 
that adoption of his language tends to 
prove that the majority of the federal 
supreme court, as at present constituted, 
now holds the same views entertained 
by a strong minority of that court 
twenty-five years ago, on certain ques- 
tions of con.stitutional law. Those of 
our readers who have been on the stage 
of active life until they have become 
more or less weather-beaten on the out- 
side, cannot have forgotten the so-called 
"slaughter house cases." And as to 
readers whose personal recollection does 
not reach back that far, it may not be 
altogether amiss to recall that famous 
litigation. What the Dred Scott case 
was, on the eve of the great civil war. 
and what the income tax cases have been 
in recent years, the slaughter house cases 
were, during the first administration of 
President Grant. The material facts were 
substantially these : March 8, 1869, the 
legislature of Louisiana passed an act, to 
take eflfect June 1, 1869 ; and that statute 
gave rise to litigation which, at one time 
bid fair to become an issue in -national 
politics. It was entitled an act **To 
protect the health of the City of New 
Orleans, to locate the stock landing and 
slaughter houses, and to incorporate the 
Crescent City Live Stock Landing and 
Slaughtering Company." In the exer- 
cise of its police powers, the state under- 
took, by this enactment, to protect the 
public health, by requiring all slaughter 
houses to be located on the river at 
points below the city ; and it did very 
much more than that. 

The act created a corporation com- 
posed, of seventeen persons, and it gave 
to them, for a period of twenty-fivc 
years, the exclusive right to land and 
slaughter animals. They were required 



to prepare suitable slaughter houses, at 
designated points below the city ; all 
other slaughter houses were required to 
be closed, and it was made a penal of- 
^fense for any other person to land or 
slaughter animals ; all animals designed 
for food must be landed and slaughtered 
at the houses provided for that purpose 
by this corporation ; and for each animal 
landed or slaughtered; a fee was collecti- 
ble by the corporation. The act was 
made to apply to the thre«i parishes of 
Jefferson, Orleans and St. Bernard, an 
area of 1,154 square miles, with a popu- 
lation, including New Orleans, of al)out 
one quarter of a million. At the time 
this act was passed, there were at least 
one thousand butchers engaged in busi- 
ness in and about New Orleans. The 
direct eflfect of this legislation was to 
outlaw the business of these men, and to 
confiscate their property. 

Down to and including May 31, 186!>, 
it was entirely lawful for any arid every 
person to land and slaughter animals for 
the New Orleans market. From and 
after June 1. 1869, that business was un- 
lawful for all persons except the new 
corporation thus favored ; no other per- 
sons could lawfully slaughter animals, of 
land, or keep them for slaughter. Such 
legislation could produce but one result. 
Between the seventeen men thus en- 
franchised, and the thousand thus dis- 
franchi.sed by legislative enactment, 
there ensued a bitterly contested, ex- 
pensive and protracted litigation — litiga- 
tion which makes up a most curious and 
instructive chapter in the history of our 
constitutional law — litigatioti which had 
almost become ancient history, until re- 
called by the citation of authorities in 
Allgeyer's case. Soon after the statute 
became operative, the newly fledged cor- 
poration promptly took the initiative, by 
prosecuting all butchers found engaged 
in their former calling. On the other 
hand, many of those who had thus been 
'legislated out of business combined, to 
test the validity of this enactment, call- 
ing themselves the ** Butchers' Union." 
There were nearly three hundred suits 
pending between these rival organiza- 
tions, in the spring of 1870, some o\ 
which were twice carried to the federal su- 
preme court. The reader who is at all 
curious iu such matters will find the 
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complete history of that litigatioti, tak- of the legislature assigns a lawful and 
ing the reported cases in their chrono- ordinary employment to one set of men. 
logical order, in 1 Abb. U. S. Reps., 388, and denies and prohibits it to another." 
22 La. Ann., 545; 8:5 U. S., 36; 111 U. Those who denied the validity of this 
S.. 746; 54 Fed. Rep., 216; 5H Fed. Rep., statute were advised that their proper 
416. In June, 1870, Jn.^tice Bradley, of remedy was to allow tlie question to 
the federal supreme court, was assigned be decided by the state supreme court, 
to hold a term of the United States cir- and then remove the case into the 
cuit court, at New Orleans ; and he was federal supreme court, which was ac- 
at once applied to, by the Butchers' cordiugly done. In' November, 1870, 
Union, for an injunction to re.strain tlie.se the merits of this statute were passed 
vexatious suits, then pending against upon by the supreme court of Loui.s- 
them in the state courts. There being iana, 22 Ca. Ann., 545, Three judges, 
at that time no act of congress to justify out of a bench of four, agreed in hold- 
such an injunction, he, of course, denied ing the law to l)e no violation of the 
their application ; but he denounced the constitution, and no infringement upon 
.statute,, in unmeasured terms, as being immunities, liberties and privileges 
in violation of the^ fourteenth amend- guaranteed by that' instrument, 
m'ent ; and, to his lasting honor, he there Among the notable things said by 
sind then announced the real principle to that trio, on that occasion, was this: 
which the legal profession throughout " Liberty is the right to do what the 
this country appears to have come at law permits'* — a definition which may, 
last. He was the first judge to pass or may not, be sound. For example: 
upon the question, and the one, of all If by ** law," as the term is used in 
others, to place that question upon its that definition, we are to understand the 
true ground, though litigation was con- *' municipal law," the law between 
stantly pending from May, 1870, until sovereign and isubject, between the 
June, 1893. His first opinion as it will i .state and its citizens, the definition at 
be found in Abbott's Reports, above j once resolves itself into an absurdity, 
cited, stands out, lu bold and clear re- Armenians have the right to do 
lief, as a landmark in the pathway of whatever the Turkish law permits : 
American progress. Read now, in the Cubans have thtf right to do whatever 
light of events which have since trans- the Spanish law permits ; therefore, 
pired, the following reference then made Armenians and Cubans enjoy thequality 
by him to the fourteenth amendment has of liberty defined by that trio of judges, 
an almost prophetic ring: **It is pos- One judge, Wyly, boldly dissented, say- 
sible that those who framed this article - ing this: *'The citizen has no greater 
were not themselves aware of the far- property than the freedom of trade and 
reaching character of its terms. They labor." 

may have had in mindbut one particular . The case was then removed into the 
pha.se of social and political wrong which federal .supreme court, on a writ of error 
they desired to redress. Yet, it the granted by Justice Btadley. The latter 
amendment, as framed and expressed, court proved to be hopelessly divided 
does in fact bear a broader meaning, and in opinion; five judges, Clifford, Davis, 
does extend its protecting slweld over Hunt, Miller and Strong sustained the 
those who 'were never thought of when law; four judges, Bradley. Chase, Field 
it was conceived and put in form, it is and Swayne took the .same viewformer- 
to be presumed that the American peo ly expressed by Justice Bradley at the 
pie, in giving it their imprimatur, under- circuit, 8^5 U. S., 36. 
stood what they were doing, and meant The majority held the enactment <^f 
to decree what has in fact been decreed.'', this statute to be a legitimate exercise 
Again he said: "There is no more of the police power of the state. The 
sacred right of citizenship than the right minority held it to be a direct and 
to pur.sue» unmolested, a lawful employ- palpable violation of the fourteenth 
nient in a lawtul manner." Again he amendment. 

said, with reference to the peculiar char- Justice Bradley could not well im- 
acter of this statute : "The ifis^ dixii prove upon what he had said when at 
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Entered at the Postofllce, Norwalk, Ohio, as second 
class matter. 



THE FOREMOST OHIO LAW PAPER. 

The growth of this pajier tlurlng 
1896 has been so marked tnat we con- 
fidently assert that it now has a qreat-er 
circulation than any other Ohio law 
paper m It also cofUains so much more 
legal matt^' th€$t we are justiflrd in 
cUUming it to be the leading oaper in 
its class. 



The supreme court last week on* ♦no- 
tion of K. H. Hopkins, dean of the col-' 
lege of law ot the Western Reserve 
University of Cleveland, apipointed 
Me.s.srs. L. C. Laylin. of Norwalk ;.C. D. 
Hine, of Youngstown ; Thoiiias H. Hog- 
.sett, of Cleveland ; John J. Sullivan, of 
Warren, and John E.'Betts, of Find^y, 
to attend tlie graduating exercises of the 
college of law and examine the candi- 
i dates for graduation. L. C, Laylin, i$ 
designated as chairman of the committee. 

A novel question h,as been raised in 
the Franklin common pleas court m, the 
ca.se of burglar Jim Anderson, who is 
charged with burglary. It appears that 
when the giand jury invetstigated the 
matter it was found that Anderson ^^h^d 
served two terms iji the Ohio peniten- 
tiary, and indicted him as an habitugl 
criminal. Andersipn was first convicted 
in Wayne county on the charge of steal- 
ing a number of overcoats put of ar fra- 
ternity hall. He was next convieteid \i\ 
Franklin county for burglarizing a sa- 
loon. After serving a few months of the 
first sentence Anderson was granted a. 
pardon by^ Governor Foster. The, claim 
is now made by his attorneys tjiat the 
pardon bars the record of the first^ con- 
viction and really Anderson has but one 
term to his credit. Accordingly' a mp- 
tion was filed to quash the mdict,ment 
and it was argued before Judge Pugh, last 
Friday afternoon, by Anderson's attor- 
neys. The motion alleges that the- in*' 
dictment is defective becau.se. it charges, 
the commission of a burglary in daytime. 
It is al.so alleged that the pardon granted 
Anderson bars the record made 'recently 
and that the count for being an habitual 
criminal .should not staiid. Some able 
arguments were made on this. point. 
Prosecutor Dyer responded for the state. 
The question whether a pardon by the 
i<overnor bans' the record of the convic- 
tion is a new one and the decision of the 
court on that point will be pf considera- 
ble interest. Judge Pugh Jook the mat- 
ter under advisement. 
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III volume • 4 Ohio Decisions, page 
^ 403, in the case of Kirk, Admr., v. Breed 
el*al, wherein the probate court of Lucas 
county lield that '*an attorney retained to 
secure the debtor's interest in an estate 
will be allowed fees out of the sum real- 
ized by their services before distribution 
of sticb among the creditors." Said 
cause has been appealed to the court of 
cotninon pleas of Lucas county, and 
heafd before Hon. Isaac Pugsley, who as 
to said attorney fees completely reversed 
the decision of the probate court. We 
shall print the' Opinion of the common 
pleas. court in full, in a subsequent issue. 



Tlje circuit court of the second circuit, 
has granted a stay of execution in the 
Albert J. Frantz case. Frantz had been 
sentenc^ tp be electrocuted at Coin tu- 
bus, 'May 13. His attorneys applied to 
the common pleas court at Dayton for a 
new trial, bu* Judge Brown, before whom 
Frantz was tried, overruled the motion. 
The attorneys went next to the supreme 
court, but were referred to the circuit 
court, with their motion and stay of ex- 
ecution. The stay was granted until May 
86, yrhen the court convenes at Dayton. 
It will then be decided whether i^rantz 
gets a new trial or is electrocuted. 



THK POST CASE. 

The circuit court ot Gu3'ahoga county 
rendered a decision last Monday morn- 
ing in the contempt case of Louis F. 
Post. It will be remembered that Judge 
Lamson, of the Cuyahoga common 
pleas, caused the arrest of Post, On 
ihe charge, of contempt of court, for 
alleged criticism on alleged arbitrary 
methods u.se4 by the judge in the court 
room. At the time of the arrest Judge 
Lamsou stoutly refused to hear Mr. Post 
or his attorneys on the merits of the 
newspaper article in question, stating 
thAt when he issued the order for the ar- 
rest of- Mr. Post, and spread it on the 
journal, he necessarily pre-judged the 
article to be contemptuous. The attor- 
neys for Mr. Post asked fhat the case be 
heard before a judge ** who had not pre- 
judged the case.V This was refused, 
and Mr. Post was fined $200 and costs 
' and sentenced to len days in jail. The 
case wjis «it once taken to the circuit 



court on error and a suspension of exe- 
cution of sentence was obtained until 
the decision of the higher court was ren- 
dered. 

The decision of the circqit court was 
rendered last Monday morning, which 
was an exhaustive and an elaborate re- 
view^ of the ca.se. The decision was de 
livered by Judge Hale. Following is a 
part of the decision as delivered by 
Judge Hale : 

'* When the tran.^^actiou constituting 
the alleged contempt did not come 
within the personal cognizance of the 
court through his own senses, as in this 
ca.se, the better practice would seem to 
be to require an information to be filed 
by the proper representative of the state, 
and permit the accu.sed to file an answer 
to the charges made against him in such 
information ; and that all facts not with- 
in the personal knowledge of the court 
should be established in open court upon 
the sworn testimony of witnesses, or 
other competent evidence in the ordi; 
nary manner of other judicial investiga- 
tions. 

'* This precise point has not been de- 
termined, so far as we are aware, by any 
court in this' state ; but substantially the 
uniform practice in the cases reported 
has been to require an information to be 
filed. While we are of the opinion that 
no affidavit was required or necessary, 
"we do hold that the safer and the better 
practice is to require an information to 
be filed, .specifying the transaction al- 
leged to be contemptuous, unless the 
court has personal knowledge of such 
tran.saction. 

** I desire to add that in any event, 
whether the tran.saction constituting al- 
leged contempt is breught into the record 
by information filed or first entered upon 
the journal of the court by the order of 
the court before the arrest of the accused 
or any notice to him, the fullest oppor- 
tunity should be given him to show cau.se 
why he should not be punished for con- 
tiempt, and his guilt should not be de- 
termined before such opportunity is given 
to him. 

'* The plaintiff iai error prepared and 

asked leave to file an an.swer to the 

charges made against him, hut his request 

was refu.sed. 

•* All the facts and circumstances en- 
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tering into and surrounding the transac- done to the men in the employ of the 
tion were competent to be given in evi- company ; that if the persons nanif^d as 
dence ; the answer was clearly proper defendants to the suit were not actually 
to he considered by the court, as well as engaged in that violence they were at 
denial of some of the charges made in leak closely associated whh the mobs 
the journal entry referred lo, and in re- and were their luling spirits. Further, 
fusing to allow the filing of this answer he maintained that the Rbdmill Work- 
we think the ctmrt erred. er's Union was the fountain head of the 

*' The court also erred in refusing to trouble, for if it did not c6nnnit violence 
allow the testimony to show mitigating it at least kept agents about the property 
ciicumstances.*' of the company whose duty it was to 

Judge Hale concluded as follows : keep a close surveillance upon all who 

'* Two classes of pases involving the went in and came out of it, and also upon 
publication of newspaper comment upon all that was being done in and about 
proceedings in court have been consid- the works. Continuing he said that the. 
ered in contempt cases— those pending ' men in the ebiploy of the company were 
to effect the decision of a pending case, waylaid on their way to and from their 
and those which have for their object homes, and if they were not actually as* 
the bringing of courts and judges into sanlted thev- were unlawfully interfered 
discredit. with in that they were urged and com- 

•'The article in this case, alleged to be nianded to do that which they did not 
contemptuous, has reference to a trans- wish to do and threatened if they did not, 
action wholly past. The article in some obey the bidding of their assailants. It . 
respects is iunjust and unTea.sonable. was clear, he maintained, that the de-. 
The writer had no just appreciation of fendants had materially interfered witn 
the subject upon which he commented, the lawful rights of the company ana the 
•* The tendency of the article, however, men in their employ. The judge^ with 
was not in any way to embarrass the significant emphasis, called attention to 
court. A considerable part of the article the fact that the conipany had been op- 
was general in its terms, and was a criti- erating its plant without the slightest 
cism of all judges and their methods, molestation since the court allowed a 
and a .single transaction of one judge temporary restraining order. 
was related and commented upon. ; During the reading of the decision the 

" It will not be claimed that the pub- court room was crowded with attorneys, 
lication of this article had the slightest strikers and others. Among those pres- 
influence on the judge named tnerein in ; ent were recognized' many large manu- 
the disposition ot the case then pending, 1 factnrers, street railroad magnates, and* 
or in any way embarrassed him in the others directly a.ssociated with the em- 
disposition of any case thereafter to be ployment of labor, 
tried. Following is our excerpt of the court f 

** It did not, therefore, in the judgment opinion : 
of this court, obstruct the administration ''Upon complainant's application, on 
of justice." the ^th of April, ^ preliminary restraih- 

, ing order w^as issued to continue in force 

^^ ,_„_ ^^„„^ until the hearing and disposition of coni- 

DECISION IH THE CONSOLIDATED STEEL pj^j^^^,^^,^ ^,^^,^^^^ for a temporarxMUJune- 

STRIKE. tion. For the coinplainant thirt^'-eight 

A knockout blow to the .strikers of the affidavits were filed and for defendants 
Consolidated Steel Co., was delivered by forty-seven affidavits. The affidavits of 
Judge Sage of the United States circuit the first named fully support the aver- 
court and district court at Cleveland, last ments of the bill and circumstances of 
Saturday morning. He allowed a tem- many cases of assault and maltreatment 
porarv injunction against them at the are detailed with the names of the de- 
conclusion of a lengthy and exhaustive fendants concerned in them'. Each in- 
opinion which he read. dividual defendant makes affidavit deny-,; 

Judge Sage maintained that the proof ing any acts of intimidation or violence 
was conclusive that viol" nee had been attributed to him, an4 enters up6n a gen- 
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eral denial which is substantially the 
same in each affidavit. 

"Three policemen of the city, Paul 
Weis, Jeflfrey Gibbons and John J. Con- 
nell, make affidavits that they were on 
duty at and near the complainant's works 
and plant at dates beginning March 24, 
18197, and reaching to April 20. 1897, 
and that they never saw any disorder or 
disturbance of any kind, that the defend- 
ants whom they saw around and near the 
works were orderly and peaceable, that 
np acts of violence occurred, no addi- 
tionial force of policemen was required 
and none was present except on one oc- 
casion, when there were five extra police- 
men there. Why they were present is 
mot explained. There are two Gibbons, 
and there is one Connell in the list of de- 
fendants. Whether they are relatives of 
the policemen of the satne name, who 
are affiants does not appear. It is enough 
to say of these affidavits that theyare so 
overwhelmingly contradictory as to be 
utterly discredited. If the affiants are 
not iforeswom they are, to put the mat- 
ter in the most charitable light gifted 
with such facility for appealing from 
th^ir knowledge to their ignorance as to 
be altogether luiworthy of belief. 
' "On the other hand more than a score 
of affidavits by complainants, employees 
and others, including persons entirely 
disinterested, recite acts ot intimidation 
aCnd violence by the defendants and oth- 
ers of a mob assembled morning and 
evening and day after day, at and about 
the entrance to complainant's mill, pre- 
venting employees from going , to their 
work, assaulting, beating, wounding and 
maltreating them, and as they came out 
from the mill following them and falling 
upon them and making unprovoked, 
brutal and outrageousattacks^upon them, 
so that they went bruised and bloody to 
their homes, where many of them re- 
mained, fearing to attempt to go again 
to tjieir work. 

"The statement in the affid;*vit of; 
John ' l^ane, grand president of the Na- 1 
tional Association of Rodmill Workers of I 
America, that 'friendly and.cordial nego- : 
tiations between the defendants and the I 
complainant's superintendent had reached I 
a^^ettlement, needing only a formal ratifi- 
cation by the defendants' lodges, and that 
they would have been settled but for. the 



institution of this suit, is remarkable. 
Why his company, if it desired settle- 
ment as represented, should, just when 
it had been fully agreed to on both sides 
j and was on the eve of final consumma- 
j tiou !)reak it oflF and resort to proceed- 
; ingsrin court which must inevitably put 
• an end to all negotiations is to the court 
j so entirely inexplicable to be simply in- 
' credible. 

**The averments of this affidavit and 
that of Patrick Murphy, taken in connec- 
tion with the fact that in none of the de- 
j fendants' affidaxnts, excepting those of 
! the three policemen, is there any denial 
jof the specific averments of the bill. 
or of the affidavits filed for coni- 
plainanl, that there was continuously 
a riotous assemblage which * * -^ 
threatened, intimidated, abused and 
maltreated complainants' employees * 

* ••' These are tantamount to an ad- 
mission of the averments of the bill 
notwithstanding the denials of the de- 
fendants that they participated in the 
unlawful acts of the rioters., * * « it 
conclusively appears from the authorities 
referred to that the English courts, 
the American state courts and the fed- 
eral courts are in perfect harmony, and 
that while they recognize the right of 
employees of whatever rank or degree to 
combine for the purpose of resisting any 
measures of oppression or coercion by 
their employees, and even forthepur}X)se 
of instituting strikes and adopting other 
measures for their own protection or for 
the bettering of their condition, that 
they are agreed that they must not in- 
terfere with the rights of employers to 
manage their own business in their own 
way so long as they do not trespass upoii 
the rights of others. 

**Counsel for defendants in this case 
insisted that his clients had the right as 
individuals to solicit and peruade em- 
ployees of the complainant to give up 
their situations, insisting also that the 
employes were under no contracts to 
labor for any specified period. Counsel 
then advanced the proposition that if the 
defendants had the right singly to per- 
suadtf complainant's employees to quit 
work they had the right to do so in 
companies or in mass and that they 
had the right to congregate for that pur- 
pose in the public streets. -•* * * 
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That complainant's employees were under ; 
no term contracts, is. I think, established 
by the evidence. But the conclusion 
deduced by counsel, although ingenious, 
is altogether unsound. That the defend- 
ants might, as counsel put it, peaceably 
and quietly persuade complainant' $ em- 
ployees to quit work, is not, and cannot 
be successful!}' denied. But persuasion 
with the hootings of a mob and deeds of 
violence as auxiliaries is not peaceable 
persuasion. As to the proposition, the 
defendants were oulj^ exercising their 
constitutional rights, the court com- i 
mends to their pursual the recent case of! 
Garret elal, v. T. H Garret & Co.^ cir-.| 
cuit court of appeals, sixth circuit, 78 1 
Fed. Rep, page 472, decided Dec. 8, ; 
1896. The appellants were -maiiufactu- ! 
rers of snuff, known to the trade as Gar- ^ 
rett\s snuff, and sued to restrain defend- ; 
ant company from using the name 
Garrett on packages and cans of snuff 
manufactured by it and placed on the 
n^arket and for sale. It was contended 
for /the defendant that every man has the 
right to the use of his own name in busi- 
ness, and as to the order of injunction 
below restraining defendant irom using 
white paper for its labels, that every 
person has a constitutipnal right to use 
white paper. The court said : 'These 
propositions, in the abstract, are unde- 
niably true, but counsel for the time 
overlooked the fact that wherever there 
is an organic law, wherever a constitu- 
tion is to be found as the basis of the 
rights of the ptople, and .as the founda- 
tion and limit of the legislation' and 
jurisprudence of the government, there 
the mutual rights of individuals are held 
in the higest regard and are most jeal- 
ously protected. Always, in law, a 
greater right is closely related to a 
greater obligation. While it i>> true that 
every man has a right to use his own 
name in his own business, it is also true 
that he has no right to use it for the 
purpose of stealing the good will of his 
neighbor's business, nor to commit a 
fraud upon his neighbor, nor to trespass 
upon his neighbor's rights or property : 
and, while it is true that every man has 
a right to use white paner, it is also true 
that he has no right to use it for making 
counterfeit money nor to commit a 
forgery. It might as well be set up, in 



defense of a highwayman, that because 
the constitution secures to every man 
the right to bear ams, he has a constitu- 
tional right to rob his victim at the mu5:- 
zle of a ritle or revolver.' 

''Counsel for defendants closed bis ar- 
guments with a somewhal iqipassioned 
appeal to the court coupled witb the ex- 
pression of his hope and confidence that 
the decision would not be calculated to 
drive his clients to become narchisis. 
So long as labor organizations keep 
themselves within the limits o£ the law 
they will not be interfered with by 
courts, and they will have the good will 
and sympathy of a vast majority of weli 
disposed citizens. When they exceed 
these limits they will be restrained by 
the courts and dealt with whatever the 
consequences may be, and they will lose 
the sympathy and good will of the pub- 
lic. The extraordinary character of the 
appeal made to the court justifies me in 
adding that whenever and wherever the 
spirit of anarchy may manifest itself, 
whether within or without the lodges^ 
the courts will l)e ready for the emer- 
genc3', and the American people, if occa- 
sion require, will rise in their majesty 
and their might and crush \t as a trip 
hammer would crush . an egj^ shell. 
Upon the facts of this case, and upon 
the law as .stiated in the aifthorities cited, 
the complainant's motion for a temporary 
injunction will be granted. A bond of 
152.000 will be required." 



SUPREME COURT OF OHIO. 
Official Record of Proceedings. 



General Docket. 

Tuesday. Afay 11, 1SU7\ 
36(V2. C, N. O. & T. P. Ry. Co. v. The Citi- 
zens' National Btink. Error to the superior 
court of Cincinnati. 

AflNSHAU.. J. 

I. A certificate of stock ot a. corporation 
in the usual form is an assurance to the world 
by it, that the person n.itned is the ownc^r of 
the number of shares of its Capital stock 
stated therein, and that these shares will bt* 
transferred on the books of the company to 
one purchasing the sain^« on a surrender wf 
the certi6cate with a proper assiji^nnient; an<l 
one who purchases such certificate in the 
niar-ket, without knowledge of auy Iraud in its 
isue, is. entitled to have it transferred to him 
on the books of the company; and if on dc- 
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maud such transfer is tcfuseil, may recover of 
tne company its value at the time of I lie de- 
: in and. 

2. Where certificates of the stock of a com- 
! pany are requited to be issued by the president 

alid the secretary under the seal of the com- 
pany, and no other mode is provided or can 1>e 
used, and neither the secretary nor the presi- 
dent is prohibited from holding stock, and 
both with its knowledge do in fact hold stock, 
the fact that a certificate is issued in favor of 
the secretary is not. of itself, sufficient to put 
a' party on inquiry as to whether the secretary 
is rightfully the owner of it. 

3. By reason of what appears on the face of 
a certificate of stock, and the fact that, as a 
matter of general knowledge in the business 
world, such certificates ofstock are extensively 
purchased aa, investments, with no other 
inquiry* than as to the genuineness of the sig- 
natures of the officers to the certificates, and 
that such use o. them adds to the rvalue of the 
stock of a company and is largely to its advan- 
tege, the company is charged with the duty of 
observing care in their issue^ and of supervis- 
ing their agents charged with the performance 
of the duty. This is a duty it owes to all per- 
sons dealing in its stock ; and if, by reason of 
its negligence in this regard, spurious stock is 
issued, It is liable in damages to any one, 
purchasing it for value, without knowledge of 
Its fraudulent character. And a failure of the 
party, under such circumstances, to inquire at 
the office of the company, is not such contrib- 
utory negligence, as will deprive him of the 
right to recover, although such inquiry would 
have disclosed the fraudulent character of the 
certificate. 

Judgment affirmed. 
Shauck. J. dissents. 
Spear, J., not sitting. 

4209, The Missionary Society of the Meth- 
odist Episcopal Church v. . Heman Ely et al. 
Error to the circuit court of Lorain county. 

Spgar. J. 

1. An application to the probate court to 
admitt an alleged will to probate is a special 
proceeding within the meaning of that clause 
of section 6707, which provicles that an order 
affecting a substantial right made in a special 
proceeding is a final order which may l>e va- 
cated, modified or reversetl as provided in 
f itle IV. of the Revised SUitutes.' 

2. Where, U]>on appeal to the court ol com- 
mon pleas from an order refusing to admit 
such will to probate, that court makes a like 
order of refusal, the prop<»nent cannot again 
propound the alleged will for probate. 

3. There is authority in the court of com- 
mon pleas in such case' to allow and sign a bill 
of .exceptions setting out all the evidence. 

4. The order of the common pleas refusing 
to admit to probate is a final order affecting a 
substantial right, from which error may l)e 
prosecuted to the circuit court, nnd that court 
has, by virtue of section rjOO, Revised Statutes, 
jurisdiction to reverse, vacate or modify such 
order for error appearing ou the recortl.' 



5. An assignment of error which alleges 
that the court erred, in finiliug aud deciding 
that the paper writing was not made and exe- 
cuted, attested and acknowledged in accord- 
ance with the law of Ohio, raises a question of 
law, which, if well taken, shows error appear- 
ing, on the record, and authori;;esa reversal of 
the judgment. 

(>. It is error for the circuit court iu such 
ca.se, to sustain a motion to dismiss the peti- 
tion iu error on the ground that the court was 
without jurisdiction to hear the same. 

Judgment reversed, and cause remanded for 
further proceedings. 

MinshaUm J., dissents. 

4216. Katheriue Keyl et al. v. Henry Feuch- ■ 
ter et al. Error to the circuit court of Sum- 
mit county. 

By THE Court. 

One essential to the admission of a paper 
writing purporting to be a will to probate is 
that it shall have been acknowledged by the 
maker as his will, and his signature also ac- 
knowledged, in the presence of the two sub- 
scribing witnesses. 

Judgment affirmed. 

435«. Sarah Jacks et al. v. Mar>- A. Adamson. 
Error to the circuit court of Lawrence county. 

Shauck, J. 

The power of a court of record to enter nunc 
pro tunc the evidence of judicial action 
previously taken should be exercised only upon 
evidence which shows clearly and convincinglv 
that such former action was in fact taken ; but 
this rule as to the effect of the evidence does 
not change the general rules as to its compe- 
tency; and the oral, testimony ol witnesses 
having personal knowledge of that fact is ad- 
missible. (Heir« of Ludlow v. Johnson, 3 Ohio. 
5o3, distinguished.) 

Judgment of the circuit court reversed antl 
that of the common pleas affirmed. 

447l>. Roeliff Brinkerhoff. Trustee v, Hiram 
R. Smith et al. Error to the circuit court oi 
Richland connty. 

Bradrurv, J. 

Where, in an action brought under section 
6343, Revised Statutes, the petition sets fortli 
facts showing that a conveyance made in con- 
templation of insoh^ncy by a debtor to secute 
certain favored creditors, should be declarefl a 
general assignment for the benefit of all the 
creditors of the party executing it, a defendant, 
in his answer and cross-petition mav adopt 
such Jivennents without repeating them, and 
if he does adopt them, they should l>e deemed 
a part of hisanswer and cross-petit iou, entitling 
hiiu to the same relief as if he had resUted 
them, .\fter such answer .nnd cross-petition 
has l>een filed the plaintiff caimot dismiss the 
action as to such defendant without the con- 
sent of the latter, who, notwithstanding such 
attempted dismissal, may proceed in iheactioo 
in all respects as if he was the plaintiff 
therein. 
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% The' right arising under section 0343, 
Revised Statutes, inures to the equal Ijenefit ! 
of all the creditors of the insolvent maker 
of the conveyance,; and a riKht of action to ; 
enforce the trust cr,eated bjr this section 
' accrues to each creditor, conteniporaneoualv 
with the execution and delivery ot the instru- 
ment upon which the trust arises, whether liis 
claipi has been reduced to judgment or not. 

3. An action to enforce the trust is a 
civil action, equitable in its nature, and* 
governed by the provisions of the code of 
civil procedure. It can be prosecu^d ohly, 
b^ one who is a creditor of the insolvent as- • 
si)^or. The action being properly cognizable 
in equity, the court in wnicli it 'is pending, . 
; pK>s8es8es in regand to it, the general jurisdic- ' 
tion that appertains to counts of equity, and t 
may hear ana determine every i^ue of law of , 
fact joined between the parties, whether ^uch i 
issues relate to the character of the cqnvejfr- ' 
ance, or to the question whether the plaintiff 
or one or more of the defendants is a creditor j 
of the assignor, and its determinations, as in 
other cases, are conclusive^ 

Judgment affiri^ied. 

4551. Mark Richardson v. Robert H. Jenks 
et al, firror to the circuit court of Cuyahoga ^ 
county. 

By the Court. 

To a petition in error seeking a review of an 
order of the court of common pleas overruling 
a motion to discharge an attachment, it is a 
suflScient answer that the cause in which the 
attachment was issued has been removed to a 
federal court. 

Demurrer to answer overruled and petition 
in error dismissed. 

4592. George P. Arnold v. Frank P. Yanders. 
Error to the circuit court of Cuyahoga county. 

BURKBT, C. ). 

The act of May 19, 1894, 91 O. L., 346, en- 
titled; "An act to regulate the sale of convict 
made goods, wares and merchandise manu* 
factured by convicts in other states," is in con- 
flict with section eight of article one of the 
constitution of the United States, and is there- 
fore void. 

Judgment affirmed. 



5377. The SUte of Ohio on Application of 
Charles £. Iliff v. Frederick Bader et al., Com- 
missioners of Hamilton county. Error to the 
circuit court of Hnmilton county. Judgment 
of the circuit court and of the common pleas 
court reversed on authority of Hixson v. Bur- 
son, 54 Ohio St, 470 and State ex rel. v. Com- 
missioners, 54 Ohio St, 333. Demurrer to 
petition overruled and cause reminded to ,the 
court of common pleas far further proceedings. 

MiNSHALi*, J. The ground on which I think 
the act is unconstitutional is, that it compels 
a opunty, through its commissioners, to raise 
funds by the taxation of the property 6f the 
county, to pay for the condeinnation of proper- 
ty requirea for the improvement of a street of 
a'.ci^y of the first grade of the first class within 
it. This violates the fundamental principle of 



taxation. It is a taking of the property of ope 
locality without the voice of its people fpr the 
benefit of anotlier. If sound in principle the 
people of one county without their consent, 
may be taxed for the construction of roads in 
another county. For it will be found on refer- 
ence to the second clause of the first section 
of the act, that its provisions are mandator}* so 
far as it relates to the action of the bounty 
commissioners ; for the commissioners are re- 
ouired to raise by taxation the funds providcid 
K>r in the first clause of the first section, wheh- 
eVer the city takes the necessary steps for im- 
proving "such streets" in the manner provided 
in title 12 of the Revised Statutes' J or vimprov- 
ing other streets in the corporation. The ini- 
tiative is in the. city, ana the duty becomes 
obli^tpry upon the county commissioned of 
providing funds to pay for condemnation of 
property lequired in making the improvemeiit, 
whenever the city takes the initiative. 

5417. The Stale of Ohio v. John W. Myers. 
Exceptions' by the prosecuting attorney to the 
decision of the court of common pleas of Stark 
county. 

WlUJAMS, J. 

1. A statute defining a crime or offen^e; 
cannot be extended, by constructioo, to' per- 
sons or things not within its descriptive terms, 
though they appear to be within the reason 
and spirit of toe statute. 

2. Section 68^1, of the Revised Sututes, 
applies only to persons who are charged by law 
with the performance of the duties therein 
mentionea; and a deputy county treasurer is 
not within its provisions, nor subject to in- 
dictment thereunder. 

Exceptions overruled. 

4553. John G. Hower et al. v. J E. Williams. 
Error to the circuit court of Cuyahoga county. 
Judgment affirmed. 

4584. The Lake Shore tk Michigan South- 
em Ry. Co. V. James M. Wentworth. . Erxor to 
the circuit court of Erie county. Judgment of 
the circuit court reversed and that of the coiir- 
mon pleas affirmed. 

. 4602. H. B. Loveman, Trustee, v. AntOti - 
Beznoska et al. Error to the circuit court of 
Cuyahoga county. Judgment affirmed. 

4615.' Abrani D. Detwiler et al. v. Editb<E. 
Gates et al. Error to the circuit court of Lucas 
county^ Judgment affirmed. 

4621. James B. Gonnley, Assignee, etc.. v. f, 
E. Cunningham et al. Error to the circuit 
court of Seueca county. Judgment affirmed. 

4626. Jason Blackford v. Thonuis \V. Beery 
et al. Error to tiie circuit court of Hancock 
county. Judgment affirmed. 

4042. Laura A. Partridge v. William Geacli, 
Guard, Rrror'to the circuit couit of Licking 
county. Judgment kffirmed. 

|4«45. Daniel B. Stewart y. John P. Coe. Er- 
ror to the circuit court' of Athens county. 
Judgment affirmed. 

5215. I. J. Miller and Gustav Tafel, Trustees. 
V. El. W. Kitridge. Error to llie circuit court 
of Hamilton bounty. Judgpi^nt affirmed. 
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5242. The State of Ohio v. Jonn Rose. Er- 
ror to the circuit court of Jefferson county. 
Judgment afiirtued. 

h:iSl, The Cincinnati, Hamilton it Dayton 
Ry. .Co. V.Ada Crumley, Adnix. Error to' the 
circuit court of HartilUon county. Judgment 
"ftinued. 

The lollowiug causes on the General. I)09ket 
have l>een dismissed for want of preparation. 

blibO. John C. Bolon • v. Cephas W. St4rr. 
* Error to the circuit court of Belmont county. 
Dismissed for failure to file printed record. 

536S. James Andrews et al., Exrs., v. Roliert 
C. Finley et al. Error to the circuit courVof 
Montgoiiiery county. 

' 4070. John Herijj et al. v. Joseph Daniels. 
Error to the circuit court of Cuyahoga county. 

46iM. Samuel C. Craven et al. v. Hiram 
Craven et al. Error to Uie circuit court of 
Wayne county. 

40ti7. M. F. Newman et al. v. Jaue Johnson, 
Atlmx., et al. Error to the circuit court of 
Adams county. 

4705. Sibclln Fink v. Ezra'V. Dean, iKrror 
" tu the circuit court of Kawreuce county. 

4708. Eliza Jane Smith v. Christiaii Speck 
et al. Error to the circuit court of Stark 
county. 

47-24. Ada J. Bowman et al. v. Ida- L. Phil- 
lips. Error to the circuit court of Licking 
county. 

47(U). Chris HoH et al. v. The State of Ohio. 
Error to the circuit court of Hocking county. 

4771. Leo A. Brigel v. Edmund W. Kitt- 
rtfdjue et al. P*rror to the superior court of 
Cincinnati. 

4472. Leo A. Hrigel et al. v. Ediiiund W. 
Kittredge et al. Error to the superior court 
of Cincinnati. 



overruled foe the reason that the cause is pend- 
ing in the superior court of general M.enii. 
. 2024. The Cincinnati Street Ry. Co. v. The 
Cincinnati Inclined Plane Ry. Co.' Mbtion for 
leave to file a petition in error t<5 the superior 
court of Cincinnati. Motion allowed. 

2020. Emma F. Alexander et al. v. Martin 
Groeschen et al. Motion by defendant to ad- 
.vance clause No. o0<(5, on the General Docket 
Motion overruled. 

2927^ Mark Richardson v. Robert H. Jenks 
et al. Motion by defendant for leave to file 
answer in cause No. 4554, on the General 
Docket. Motion Allowed. 

2t»28. lames S. Rickets et al. v. A. T. McArtor 
; et al. Motion by plaintiff for supersedeas in 
; cause No. 5554. on the General Docket. Mo- 
! tion allowed and execution of judgment 
; stayed, bond fixed at $15,000 with sureties to 
acceptance of clerk of courts of Perry county.. 



Motion Docket. 

2*.>2o. The City of Cincinnati v. The Cincin- 
nati Inclined Plane Ry. Co. et al. Motion by 
plaintiff for leave to file a petition in error to 
the superior court of Cincinnati. Motion 



New Cases. 

New cases filed in the supreme court since 
May 5, 1897. 

5559. The Incorporated Village of Salineville 
V. Mary S. Zealey. Error to the circuit court 
of Columbiana couiitv. P: M. Ashford and 
Potts & Moore, for plaintiff. W. H. Spence 
an<l B. Morrison, for aefeiida;it. 

5560. Sarah S. Carter et al. v. The City of 
Zanesville. Error to the circuit court of Mus- 
kingum county. King & Browning, for plain- , 
tiff. Durban Si McDermott, for defendant. 

5561. The City of Cincinnati V. The Cincin- 
nati Inclined Plane Ry. Co. Error to the 
superior court of 'Cincinnati. Frederick Her- 
tenstein, for plaintiff. Miller Outcalt and C. 
B. Matthews, for defenilant. 

5502. Cornelia Z. Crnni et al. v. Jacob Zettler 
Jr. Error to the circuit court of Franklin 
county. J. J. Stoddart and G. S. Peters', for 
plaintiff, Thos. E. Steele, for defendant. 

5563. Margaret McAllister v. Edward A. 
Hartzell. Error to the circuit court of Trum- 
bull county. Tuttle & Fillius, for plaintiff. 
L. F. Hnnter, for defendant. 
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OHIO STATE REPORTS. 
Volunie 54, Ohio Stdte K^ports, is 
now ready for delivery, and may be 
obtained at $l.oO per volume, payable 
in adva^nce. 



The .supreme court, Tuesday, pro- 
nounced a .special act constitutippal 
which was passed by our last legislature^ 
extending the term of ihe mayor of Cin- 
cinnati to July 1. 18JI7. 



Ohio Decisions 

The put^lif^hers of the Lkual Nkws publish unnuully 
three volumes, which contu'in the reported decisions 
of the courts of record of the stcite. under the title of 
Ohio Decisions. Advance sheets of these volumes for 
temporary use of subscribers are issued each week as 
supplements to the Lboai. Nkws. without additional 
charge to subscribers to the volumes. 

Bound Volumes 

of Ohio Decisions subsequent to volume 3, delivered i 
express ikuid, to sulwcritiers. fS.liO per volume. 

Suprenne Court Reports. i 

The publishers of the Lbgal News now have the ' 
contract for publishing the Supreme Court lieports of 
the state, and are enabled to attach advunce sheets | 
of these volumes to thp LfCAL Nkws. as a second I 
supplement, without charge. These sheets are only I 
for temporary use apd do not Include indexes: | 

Kew Subscriptions. 

New subscriptions can begin at any time, and back 
numbers of the part devoted to the Lboai. Nkws to 
the beginning of the subscription year wi^ be supplied 
if desired: hut no advance sheets of the Ohio Dctois- 
ions will be supplied back of the cpmmer.cement of 
the current volume. 

Vol. 1 of Ohio DAclsioiis, Circuit Courts, began No- 
vember 23, 1896. 

Vol. 1 of Ohio Decisions. Lower Courts, began No- 
vember £1. 1W». 



Tlie .supreme court will be a.skeci to 
construe the joint resolutions providing 
lor a vote this fall on the question of 
holding a constitutional convention, the 
purpose being to ascertain the constitu- 
tional method of voting on the propo."?t- 
tion. 



Bound Volumes. 

nound copies of Vol. 1. Vol. 2 and Vol. 8 of the Ohio 
Dcolsions can be had at 12.60 per volume, if bound In 
full sheepi or ftlSR per volume in half sheep. 

liound volumes of Vol. 1, Oiiui Lbgal Nkws (Toledo 
liecal News) wUl be furnLnhed ut 12.00 per volume. 

Ikiuod copies of Vols. 1. 2 or 3 of Ohio Decisioas, or 
of the Lbual Nkws will be sent in exchange for the 
advance .sheets, at 81.00 per volume in full sheep or 75 
cents in half sheep. 



Entered at thePostofflce. Norwalk. Ohio, as second [ 
class mutter. 



THE FOftSMOST OHIO LAW PAPER. 

Tfie growth of this paper during 
tS06 htis beef I so niarketi that we eon- 
fldetUly assert that it now hfis a greater 
circulation than any other Ohio law | 
paper ^ If also contains so much more , 
legiU matter that we are Justi/U^d in | 
claimitmf it to be the leadifig paper in i 
its class* ' 



The committee appointed by Judge 
Wi'ight of the Hamilton common pieas. 
court, consisting of ex-Judfce Worthing- 
lon, ex-Atty. Gen. Harmon, and Francis 
Oldham, to whom was referred theteceut 
conduct of Charles L. Lundy, a member 
of ♦he Hamilton county bar, filed a 
charge of unprofessional conduct involv- 
ing moral turpitude. The charge is sup- 
ported by two specifications, to- wit : 

1. That in October, 1894, Lundy, 
while acting as counsel for the plaintiff 
in the Arnold divorce suit, .submitted 
said Cause to Hon. Charles Evans, one 
of the Judges ot the common plea's 
court, for final judgment^ whereupon 
Judge .Evans, upon consideration, found 
the evidence insufficient and dismissed 
the pe;tition. Yet the said Ltnidy well 
knowing the premises and deceitfully in- 
tending to conceal ftom t\\<. ^ourt the 
fact that the said cause had b^^en tried 
upon its merits and the petition dis- 
missed did, on the fpurtlidayof the pres- 
ent month, wrongfully and deceitfully 
submit the said cause to Judge Wright 
and produced evidence on behalf of the 
plaintiff, Arnold, thereby intending to 
deceive and mislead the court and obtain 
a ilivorce for the said Arnold, although 
the petition, as L,undy well knew, had 
therefore been dismissed. 

2. That at the time Judge Evans dis^ 
missed the petition of the said Aniold, 
for the purpose of evidencing the .said 
judgment of dismissal and directing the 
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clerk of the court to enter ttie judgment 
upon the records, h£ then and there 

-wrote in accordance with the lisual cus- 
tbn^i and practice of the court, upon the 
wrapper of the original pleadings and 
papers of the case, the word and letter, 
;*DiMiiissed," *'E." Yet the said Lundy 
well knowing the premises, and fraudu- 
lently intending to destroy the evidence 
o£ said judgment, and ,to conceal the fact 

. from the court that said judgment ol dis- 
missal had been ' rendered, did on or 
about 4th of May, 1807, fraudulently 
and deceitfully erase the said word, 
** Dismissed,** nnd the said initial lettei; 
**E/*'irom saiu wriapper, and return the 
san?e to the files of the said court with 
the said' word and letter expunged so as 
to be almost if not altogether illegible. 

**The charges have been set for hear- 
ing by Judge Wrig^ht on next Friday 
morning. "-r-0//r/ Index. 

Iff MEMORIAM— HUGO A. TAFSL 

. * 'There has been much sympathy with 
Colonel Gustav Tafel in the recent death 
t)f his son. Hugo A- Tafel, who was ad- 
mitted to the bar immediately upon 
coming of aije» and upon whom th« 
honored father had hoped to depend as 
his own practice grew irksome with ad- 
vancing years. The resident members 
of the cla.ss to which the deceased be- 
longed (Cincinnati Law SchooU class of 
1893), at a meeting held on Thursday, 
May 1 3, adopted the follbwing memorial : 

*^ 'Death loves a shining mark,' and 
this expre.ssion was never more fully 
verified than .in the den^ise of our late 
cla.ssmate and esteemed friend. 

" He was born in the city of Cincin- 
nati June (), 1872 : was educated in the 
public schools, graduating from Wood- 
ward high .school. He entered the Law 
school in 1891 , from which he graduated 
with credit lo himself and honor to his 
alma mater in 1893. Immediately after 
he entered the law office of Tafel & 
Schott with as bright prospects as ever 
fell to the portion of any. young man. 

**Tru|y, *man proposes, but God dis- 
poses. After a few short months he 
was obliged to seek a milder climate on 
account of his failing health. Various 
localities were visited in the hope of pro- 
curing complete restoration to health 



and at last he decided to locate at River- 
side; Southern California. For a while 
the seductive climate fanned hope into 
faith, only to be blasted, for on April 30, 
1897» the noblt spirit passed to its eternal 
rest. 

''Resolved, That in the death of Hugo 
A. Tafel the class has lost an honored 
member, and this community a citizen of 
sterling worth ; be it further— 

''Resolved, That \f'e extend to the fam- 
ily of our deceased friend our sincere 
sympathy -and condolence in the great 
loss which has. come upon them, and 
that a copy of this tribute to his mem- 
ory be sent to the bereaved family and 
be published in the dail}' press. 

**Milo C.Dodds, H.J. Heilker, Frank 
Finney, Max Winkler. W. R. Wood, 
committee."— Ct7wr/ Index, ' 



NOVATION -LIABILITY OF SURETY. 

It has recently been decided in the 
case of Frederick Tcvn Savings Institu- 
tion v. Michael, in the cotirt of appeals 
of Maryland, 33 L. R. A. «28— not wnth- 
out a dis.senting opinion, however — that 
the liability of a surety on a note which 
is secured by mortgage is not a&cted by 
the fact that the mortgage was declared 
void as an illegal, preference, under the 
insolvency law, and that the taking of a 
new note, which was secured by the 
mortgage in lieu of other notes with in- 
dorsements, and which were surrendered, 
discharged the liabilities of the sureties 
on the latter, though the mortjg^age is set 
aside as an illegal preference under the 
insolvency law. At least, this is the case 
if the holder knew bf the maker's insol- 
vency when the transaction was made, 
and that the consideration moving to a 
married woman is not nece.s.sar3-, under 
the married woman's act, to bind her as 
surety on the note of her husband. The 
note in suit was an ordinar>' note signed 
by William Wilcoxson, Andrew J. Wil- 
coxson and John L. Michael, as surety 
The question arose upon the plea of 
Michael, that the note had befen paid 
and satisfied b}' William Wilcoxson, and 
the material question, and the only one 
in the ciase, was: Did Wilcoxson satisfy 
and discharge the note in question in 
uch a manner as to discharge Michales 
jas surety? Briefly, the record shows 
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that. the appellant was a bank, and the 
holder of four notes executed by Wilcox- 
son and sureties, aggregating the sum of 
$11,300. The note in suit was one of 
foar. The bank repeatedly pressed Wil- 
coxson for additional security. He and 
his wife executed their note for the 
amount, .secured by a mortgage on the 

real iestate. The mortgage and note.was 

accepted without any qualifications, and 
the Uew note discounted by it. From 
the proceeds of the new note Wilcox^on's 
indebtedness, evidenced by the four 

;QOtes. was paid, pnd they were delivered i 
to him. Within a tew mouths after the ' 
exe):ution of t^ie mortgage Wilcoxson j 
made application for the benefit of the • 
insolvency law of the State of Maryland, \ 
and' he was accordingly judged insolvent. ; 
The trustees filed a bill in equity to set, 
aside the mortgage, as mentioned, as 
giving to the appellant a fraudulent 
preference, under the provision of the 
insolvent law. Wilcoxsosa being a mer- 
chant, and was insolvent at the time of 
the execution of the mortgage, the court, 
in its findings, decreed the mortgage an 

. unlawful preference, and struck it out. 
The appellant, as mentioned, was press- 
ing Wilcoxson for additional surety, and 
as soon as the note and mortgage were 
delivered to 'the bank they voluntarily 
3urrendered to him the four notes held 
by it. It is asked by Roberts, J., who 
delivers the opinion, if it is not a reasona- 
ble infi^ence that the appellant was well 
.satisfied w;th the character of the new 
security which it had taken in payment 
of the original indebtedness of Wilcox- 
son on said four notes as to cause it, of 
its ,own motion, to part with the posses- 
sion of the notes. to Wilcoxson, so that 
the mortgage and note was in no sense 
additional siecuritj*. The court also holds 
that appellant cannot claim, under tlie 
circumstances, to have been without 
notice of the hnancial statu of Wilcox- 
son, and his liability to be declared on as 
an itisoltrent within the four months of 
the execution of the mortgage. The 
doctrine is settled that insolvency may 
be inferred from the surrounding transac- 
tion. If, with the knowledge of these 
facts, as the court infers the appellant 
had, it then delivered up the four origi- 
nal notes to Wilcoxson. it took an ad- 
venture, the consequence of which it 



must accept The court is not of the 
opinion that, in striking down the mort- 
gage as a fraudulent preference, the 
notes secured thereby must also gbidf 
the same result, neither from principle, 
or authority has the conclusion beeii 
reached. A//rrs v. Forbes. Md-. ;:i76. 43 
Am. Rep., 657. The contention that 
the note,' as to the wife is void be- 
cause of no consideration tp bind her, 
a different view is, held in Major ,v. 
Holmes, 124 Mass., 10^. The court 
affirmed the judgment. McSherr}-, in 
his' dissenting opinion, who is concurred . 
in by Briscoe and Bryan, J.J.,, after re-, 
citing the facts, which are about the same 
as herein mentioned, says, was there a 
payment of the note by Wilcoxson un-: 
der the circumstances .stated and by. the 
method? Thi^re was no dispute as.io the 
.signatures of the note; no pretence was 
made that the payment was with money, 
apd .if there is any payment fit all; it could 
only have been by novation, and if by 
the latter, was the obligation a new debt 
substituted for and taken in lieu of and 
discharging the original indebtedne.ss, 
and was the note of Wilcox.son and wif^, 
with a collateral mortgage as a mere sep- 
arable and devisable incident, or was it 
the note of Wilcoxjion and wife of even 
date .securing, it, both forming and in- 
tended to form one entire consideration ? 
Nothing in the record shows that an 
• agreement to substitute a new note Of 
the debtor and wife as a paymient of the 
four promis.sory notes, and it cann6t 
be assumed. The burden of proving such 
a fact rests upon the defendant. The 
presumption of the law is that the note 
was taken as a conditional payment only, 
Haines v. Pierce, 41 Md., 221. There 
being no pretense of payment by money, 
there was no payment, becau.se on both 
the note and mortgage were intended by 
the parties to constitute a payment and 
a part of the medium payment, the mort- 
gage lias failed to be available by rea.son 
of infirmities, that the bank did not get 
the security it intended and contracted 
to get, and it cannot be treated as hold^ 
i ing toward the surety the relation it 
would have been forced to assume had it 
secured what it contracted for, and what 
Wilcoxson undertook to give, and, fur- 
i ther, there is no pretense that the bank 
was to rely .solely on the note of Wilcox- 
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son and wife, is Ln itself payment of the 
antecedent debt. The law of Maryland 
is well settled that the receipt of a secu- 
fity of equal or inferior degrees/ to that 
evidence in the original debt will not 
operate as a pay merit of the latter. There 
must be proof that the new note was ac- 
cepted by the creditor under an ^gree- 
naeut that he, would run ' the risk ol its 
beipg paid, and would look exclusively 
tb It lor satisfaction. Maryland & N. Y. 
Coal & 1. Co,\\ IVUigert, 8 Gill., 171 ; 
Hoop^W Sir aster ger, 37 Md. 390. 11 Am. 
Rep., 538. The burden of proving such 
i^greements is upon the party asserting 
it. There is i^o proof in the record that 
th6 bank took said note and mortgage 
under any such agreement, hence there 
is lacking one of the assehtial requisities 
to show a payment by the note. Even 
thouj^h the notie was separated from the 
mortgage, continues to have validity, 
would not be treated as payment, for the 
reason that it was agreed to be so con- 
sidered or treated, and, apart from this, 
when the mortgage fell the note fell with 
it, The note of Wilcoxson and wife, as 
also the mortgage security, was never in- 
tended to stand alone/ The very condi- 
tion upon which the delivery of the note 
depended failed — that is, the mortgage to 
secure it was inoperative. The 'condition 
failing ilie note was no longer enforcible, 
and. not being enforcible, it was without 
vahie in the hands of the bank, and in.- 
operative as a payment at all. — Amcfican 
LaiK-yn, 

SUPREME COURT OF OHIO. 
Official Record of Proceedings. 



I 4(51 1. Levi Mills, Trustee, v. M. A. Kelley et 
I al. Error to th^ circuit court of Clinton county. 

Judgment of the circuit court revek-sed and that 

of the common pleas affirmed. 

4t»14. Pennsylvania Company v.^Susan Hur- 
less. Error to the circuit court of Van Wert 
' county. Judgment affirmed. Burket, C. J. and 
i Shauck and Spear, JJ., dissent. 

4t>2:i. James McLandsborough.Admr., v. Jane 
I W. l;yle «t al- Error to the circuit court of 
Harrison county. Judgment affirmed. 

' 5536. Hannah Powell v. The State of Ohio.. 
Error to the circuit court of Franklin county. 
' judgment affirmed. 

! 5546. The State of Ohio ex rel. GusUv Tafel 
i v John A Caldwell. Error to the circuit court 
; of Hamilton county. Judgment afllirmed. 



General Docket. 

Tuesday, Afay IS, 1897. 

4551. Robert Garratt, Surviving Partner, v. 
I). A. Hollingswofth. Error to the circuit 
cpurt of Harri.son county. Judgment affit-med. 

4571. The News Printing Co.^ v. Isabel 1 
Simms. Error to the circuit court of Richland 
county. Judgment affirmed. 

4597. Don De V^ et al. v. Robert Hender- 
son Error to the ircuit court of Franklin 
•jounty. Judgment affirmed. 

4<;0o. William A. Neil v. John J. Eichenlaub 
et <[. Error to the circuit court of Franklin 
county. Judgment affirmed. Minshall, J., dis- 
sents. 



I Motion Docket. 

I 2912. The State of Ohio ex rel. Wni. G Ward 
I -as Sheriff v. James C. Russell as Probate Judge.. 
I Motion by plainfifiito advance cause ^o. 5414» 
I on the General Docket. Motion allowed, cause 
I advanced on briefs to^be filed within rule. 

: 2925. E. E. Calderwooil, Assignee, v. L. S. 
Van Lue. Motion by defendant to strike from 
the files printed record and voucher No. 11 in 

j cause No. 5438, on the General Docket Mo- 

I tion as to striking from the files the pHnted 
record overruled, and as to expunging voucher 

I No. 11 from the printed record sustained. 

! 2929. John Shick et al. v. Oiester Bedell. 
Motion bv, defendant to dismiss cause No. 528*!, 
on the General Docjtet. Motion s]|i8tained iiid 
cause dismisseil. 

2930. Joseph B. Harris v. The State of Ohio. 

Motion for leave to file a petition in* error to 

! the common pleas court of Franklin county. 

.Motion allowed an 4 cause advanced, briefs to 

be filed within rule. 

I 2931. George Johnson v. State of Ohio. 
I Motion for leave to file a petition in erior to 
I the ei rcuit court of Coshocton county. Motion 
' allowed, cause advanced and bnefs to be filed 
; within rule. 

2932. The City of Cincinnati v. The Cincin- 
j nati Inclined Plane Ry. Co. Motion by plain- 
tiff to advance cause No. 5561, on the General 
: Docket. Motion allowed, briefs of defendant 
j in error to be filed by June 5 and cause to be 
I heard on oral argument June 9. 

; 2933. The Salem Wire Nail Co. v. William 
I. Egts, by, etc, Motion by defendant to ad- 
vance cause No. 5413, on the General Docket 
Motion allowed, cause advanced and briefs to 
be filed within rule. 

j 29:W. The Cincinnati Street Ry. Co. v. The 
I Cincinnati Inclined Plane Ry. Co. et al. Mo- 
I tion by defendant for lea\*e to file a cross peti- 
j tion in error in cause No. 5565, on the General 
Docket. Motion Allowed, cause to be heard 
[ with No. 5561 on June 9. Qral argument noted 
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OH^O STATE RSPOSTS. 
Volume 64, Ohio State Reports, is 
how ready for delivery, and may be 
obtained at $1.60 per volume, payable 
in advance. 



Subsoriptiozis and business oommunloations shomld 
be sent to the publishers. 

SUBSCRIPTION PRICE. S2.00 PER YEAR. IN ADVANCE. 

One YOlume each year, beginning with November. 



Ohio Decisions. 

The publishers of the LB6AL«Naw8 publish annually 
three volumes, which contain the reported decisions : 
of the courts of record of the state, under the title of 
Ohio Decisions. Advance sheets of these volumes for 
temporary use of subscribers are issued each week as 
supplements to the Lboal Nkwb, without additional i 
charge to subscribers to the volumes. i 

Bound Volumes 

of Ohio Decisions subsequent to volume 3, delivered \ 
express paid, to subscribers. t2.60 per volume. 



The supreme court adjourned last Fri- 
day for the Memorial day recess and will 
not sit again until June 1. 



I The Cleveland bar association is mak- 
ing elaborate preparatiohs for the August 

I meeting of the American Bar Association 
in that city. 



Supreme Court Reports. 

The publishers of the Lbgal Nbws now have the \ 
contract for publishing the Supreme Court Reports of 
the state, ana are enabled to attach advance sheets I 
of these volumes to the Lboal News, as a second i 
supplement, without charge. These sheets bt*a only i 
for temporary use and do not include indexes. 

Kew Subscriptions. 

New subscriptions can begin at any time, and back 
numbers of the part devoted to the Ubgal Nbws to 
the beginning of the subscription year will be supplied 
if desired ; but no advance sheets of the Ohio Decis- 
lon;^ will be supplied back of the commencement of 
the current volume. 

VoL 1 of Ohio Decisions, Circuit Courts, began No- 
vember 28. 1806. 

Vol. 1 of Ohio Decisions, Lower Courts, began No- 
vember 23. 1896. 

Bound Volumes. 

Bound copies of Vol. 1, Vol. 2 and Vol. 3 of the Ohio 
Decisions can be had at t2.50 per volume, if bound in 
full sheep, or 12.25 per volume in half sheep. 

Bound volumes of Vol. 1 , Ohio Lbgal. Nrws (Toledo 
Legal News) will be furnished at 82.00 per volume. 

Bound copies of Vols. 1, 2 or 3 of Ohio Decisions, or 
of the Lbgal Nbws will be sent in exchange for the 
advance sheets, at 81.00 per volume In full sheep or 75 
cents In half sheep. 

£ntered at the Postoflice, Norwalk, Ohio, as second 
class matter. 



THE FOREMOST OHIO LAW PAPER. 

Tfie growth of this paper during 
1896 Ji^js been so marked that we cotir 
ftdenUy assert that it now has a greater 
circulation than any other Ohio law 
paper* It also contains so much fnore 
legal matter that we are justiflf.d in 
claiming it to be the leaMng paper in 
its class. 



Judge Pugh, of the Franklin common 
pleas court, rendered an important de- 
cision last Monday, relative to the Ohio 
habitual criminal law. In the case of 
Jim Anderson, the notorious burglar, 
who has served two terms in prison and 
was recently tried for a third oflFense, 
Judge. Pugh held that the pardon of 
Anderson by Governor Bushnell wiped 
out one of the convictions upon which 
the habitual criminal prosecution was 
ba.sed. Anderson will therefore escape 
a life sentence. 



In 1894, Judge Moore, of the superior 
court of Cincinnati, rendered a judgment 
in favor of Caroline U. Blymyer for about 
$8,500 against A. B. Meader, trustee, on 
a claim she had filed against the Blymyer 
Ice Machine Co., which claim the trustee 
had disallowed. A proceeding in error 
was taken by Meader to the general term 
of the superior court, which was recently 
dismissed by that court, following the 
case of McAlpin v. Clark, 2 Decisions, 
1<)0, on the ground that a proceeding in 
error, to reverse a judgment rendered af- 
ter the act of 1893, transferring error to 
the superior court at special term to the 
circuit court, was a ne>v proceeding, and 
hence not covered by .section 79, savmg 
changes in remedy to pending cases from 
which it iollowed that the circuit court 
was the court in which to file the peti- 
tion in error. 



A suit of far reaching importance to 
bankers throughout Ohio and other states 
a.s well, was decided by a jury trial in 
the Butler common pleas court, before 
Judge Neilan. It was the case of the 
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First National Bank of Defiance, O., 
V. :The Middletown (Ohio) Pump Co.. 
wherein the bank brought suit to collect 
on $10,000 worth of drafts signed by 
Gus Latterner, as secretary of tlie Mid- 
dletown Pump Co. It appear>) thai the 
drafts were purely accommodation paper, 
and when called rpon to pay them the 
company refused. The p 'int of author- 
ity of Mr. Latterner, as secretary of the 
company, to sign its drafts was also 
raised. After a deliberation of twelve 
hours th^ jury returned a verdict of $4,- 
598 for plaintiff. Had the defendants 
won the case no bank would feel secure 
in handling paper indorsed by a single 
officer of any corporation. 



In the United States supreme court 
last Monday, Justice Peckham handed 
down the opinion of the court in the 
case of L. E. Parsons, late district attor- 
ney for the northern district of Alabama, 
appealed from the court of claims. The 
decision was adverse to Parsons' claim 
that he was entitled under section 7H9 of 
the revised statutes to hold his office for 
four years, nothwithstanding the presi- 
dent's Older of removal. Justice Peck- 
ham said that while the appointment 
was for four years, it might be termi- 
nated earlier at the discretion of the 
president. The judgment of the court 
of claims was affirmed. 

It appears that Parsons was removed 
from the office of United States district 
attoraiey in Alabama, in 1893, having 
been appointed in 1890. He wrote a 
letter to the president, refu.sing to sur- 
render the place, on the ground that as 
he had been appointed for a term of 
four years the president had no right to 
remove him before the expiration of 
that time. He has fought the case 
through the various federal courts onthls 
theory, losing in the lower courts whose 
judgments were affimied by the United 
States supreme court, last Monday. 



were tried was a violation of section 
r)933, having reference to the permitting 
of games of chance on premises con- 
trolled by them. The penalty for viola- 
tion of this statute is a fine only. In an 
opinion filed by Judge Smith of the 
I Hamilton circuit court. March 27, it was 
! held that denial of trial by jury in the 
I police court of Cincinnati in such a case 
i is not in contravention of the constitu- 
i tioual right, of trial by jury. This hold- 
! ing is based on the case of Inwood v. The 
\ State, 42 O- S., 186, where it was held 
jthat **A statute which authorizes a pen- 
alty by fine only, upon a summary con- 
j viction under a police regulation, or of 
an immoral practice prohibited by law, 
although imprisonment, as a means of 
enforcing the payment of ^ the fine is au- 
thorized, is not in conflict with either 
section 5 or 10 of article I. of the consti- 
tution, on the ground that no provision 
is made for a trial by jury in such cases.'* 
We have the opinion of Judge Smith 
in full, which we shall publish in the 
Nkws. 



In the case of Fletcher v. The State, 
recently decided by the circuit court of 
Hamilton county, thequestion of whether 
or not in the trial of a case in the police 
court of Cincinnati, the accused was en- 
titled to a trial by a jury, presented itself. 
The charge \\\^\\ which the defendants 



A decision which will have' nuich 
bearing .on testimony in criminal cases 
was rendered by Judge Dellenbaugh of 
the CuVahoga common pleas court, last 
week, Friday. The judge practically 
said that an actioil for slander or libel 
cannot be maintained against a witness 
who tells certain things in a criminal 
case in answer to inquiries on the part of 
the prosecutors or altorneys. If the 
person on the stand does not tell the 
truth, there can be an action for perjury, 
but not for slander or libel. Qn this de- 
cision the judge decided the case of 
Charles Eberman against Patrolman 
Martin Bruder, out of court, on a de- 
murrer filed by the city. Eberman sued 
Bruder becau.se the patrolman said on 
the stand that he believed Eberman was 
a known thief and was the keeper of a 
"fence." Eberman declared the accusa- 
tion to be false and asked ^•^OOO dam- 
ages. 

Judge Dellenbaugh said in part as fol- 
lows: **The petition does not show that 
the answers complained of were not rela- 
tive to the issue then on trial, or that 
they were not honestly believed to be 
true. The court must presume in the 
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absence of an averment to the contrary 
that the answers of the defendant were 
within the scope of the inquiry, pertinent 
to the issue then on trial in the police 
court, and that they were honestly be- 
lieved by the defendant to be substan- 
tially true. It is a well settled rule of 
law, founded upon public policy, that 
a witness in giving evidence, written or 
oral, in a court having jurisdiction of 
the subject-matter, shall do so with, his 
mind uninfluenced by the fear of an ac- 
tion for slander or a prosecution for libel. 
This rule of law must be applied in this 
case at bar. The demurrer by the city 
to the petition is sustained." 

WATER RENTS AS LIENS. 

Director of Law Owen, of Columbus, 
has rendered an opinion upon the ques- 
tion as to whether or not water rents 
were a lien upon property. The inquiry 
was concerning the rights of the city in 
a case where mortgaged property was by 
the city supplied with water pending a 
foreclosure proceeding, and before its 
sale to a subsequent purchaser under 
such proceedings, where the water has 
been turned off prior to such sale, leav- 
ing a water charge unpaid. To this in- 
quiry the director of law held as "follows : 

*'First — The delinquent water charge 
does not follow the property as a lien 
upon it. 

''Second — The purchaser has a right 
upon formal application and the perform- 
ance of offer to perform all prescribed 
conditions, to have water supplied to his 
property without being required, as a 
condition of such supply, to pay de- 
linquent water charges of the prior 
owner. 

''Third — Such a delinquent water 
charge constitutes a personal obligation 
against the latter." 

DEATH OF JUDGE TRIPP. 

Judge James M. Tripp, of Jackson, 
Ohio, died at his home last Sunday, after 
an illness of but one week. Though 
but 40 years of age, Judge Tripp was 
regarded by the profession as one of the 
most learned jurists in the state. At 
the age of 'JS he was elected common 
pleas judge and his decisions rendered 



while on the bench are qited as weighty 
precedents. 

Judge Tripp was recognized as one of 
the Republican leaders of southern Ohio 
and as a party organizer of great ability. . 
At the time of his death he was a meth- 
ber of the board of trustees of the Ohio 
University, having been appointed in- 
1893 by Governor McKiuley. He was 
also a graduate of this institution. 

He was the son of Judge James Tripp, 
whom he succeeded on the common 
pleas bench. Judge Tripp resigned dur- 
ing his second term on the bench to 
make the race for congress in the Tenth 
district to succeed Hon. A. C. Thomp- 
son, of Portsmouth, but in this he was 
unsuccessful. 

He was well liked by all and leaves a 
host of friends. A wife and, one son 
survive him. 

OUR SUPREME COURT. 

The bar of Ohio, as well as suitors 
who have cases in the supreme court, - 
will be gratified to leani of the progress 
which this tribunal has been able to 
make in dispatcliing business, during the 
past year. This court keeps two docket's, 
one for cases submitted upon briefs, 
and the other for cases to be heard upon 
oral arguments. Heretofore, cases on 
the former docket have not had to wait 
so long for a hearing, as those on the lat- 
ter. Last October, when the court con- 
vened, the causes on the oral docket wei'e 
three years and nine months behind 
. those for hearing upon briefs. But mpch 
of this diF rence has now vanished. Cases 
■ to No. 46t)5, assigned for oral argument 
have been disposed of, and this brings 
the two dockets up, practically to the 
same date, a condition of things not here- 
tofore existing fof many years. Not 
only this, but the court has been gaining 
on the period of delinquency. Cases . 
filed prior to August 5, 1895, have now 
been disposed of, and the judges lack but 
one year and ten months of being up 
with their work. This progress is highly 
' commendable. It has demonstrated the 
I wisdom of separating the court into two 
; divisions. But the gain is not entirely 
the fruit of this change. Much oi* what, 
has been accomplished is due to the hard 
and persistent work of the judges. Prob- 
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ably more than double the number of 
cases have been decided and reported 
this year, than ever were before, in a like 
period. With as good a record for an- 
other year, the dockets will be so little 
behind that the hearing of cases will be 
reasonably near the time of filing them. 



Judge Wilson and John C. Healy appeared 
for the defendant. — Catirt Index, 



CHARLES L. LUIIDT DISBAHSSD. 

Charles L. Lundy, a member of the 
Hamilton county bar, was tried before 
Judge Wright, of the common pleas 
bench, on a charge of unprofessional 
conduct involving moral turpitude, re- 
cently preferred by the committee con- 
sisting of ex-Attorney-General Harmon, 
ex-Judge Worthington and Francis F. 
Oldham. The charge was trying an un- 
contested divorce case before Judge 
Wright which had been tried and dis- 
missed by Judge Evans, thereby deceit- 
fully intending to conceal from Judge 
t^right that the cause had been pre- 
viously tried on its merits and dismissed, 
and also that the said Lundy, well know- 
ing the premises and fraudulently intend- 
ing to destroy the evidence of the pre- 
vious judgment and to conceal from the 
court that a judgment of dismissal had 
been rendered, erased from the wrapper 
containing the papers the word '* dis- 
missed " and the initial "E " placed there 
by Judge Evans. 

Lundy admitted the erasure, but de- 
nied having set the case for trial before 
Judge Wright, claiming that it remained! 
on the docket from the previous term. I 
but the notice of the setting of the easel 
in his own handwriting was produced, i 
The policy of the defense was to treat i 
what was done as foolish and unwar- ! 
ranted action on Lundj^'s part, but not 
action which had worked anv harm or I 
involved moral turpitude. ; 

At the conclusion of the argument j 
Judge Wright announced a judgment of j 
disbarment. In doing so the Judge j 
spoke of the close and confidential rela- 1 
tions existing between the court and 
members of the bar, and the entire disre- ' 
gard by Limdy of the obligations' thus ; 
imposed. | 

Notice of appeal was given and thef 
bond fixed at $oOO. This suspends the \ 
judgment pending the hearing of the \ 
case de novo in the circuit court. Former ! 



THE PROPER HANDLING OF TRUSTS. 

The most difficult problem that must 
be solved in corporation reform is the 
proper handling of trusts or combinations 
to control the production and price of an 
article. This we have found may be 
done by a central corporation formed by 
managers of a score of establishments, or 
without such corporation by a trust 
agreement. The effijrt in either case is 
to abolish the law of comt)etition in trade 
to increa.se the price of the product. Ha v- 
fixed the prices, by fair or foul means, if 
ing necessary by threats, by the freezing 
out process, or by force and violence, they 
endeavor to maintain the prices fixed. 
It is needless here to discuss the various 
methods employed, for they are well 
known by all. They are contrary to the 
spirit of the common law, and hence 
have, been vigoroij^ly assailed by all 
courts when acting upon the common 
law. Prom the beginning trusts have 
constantly increased amid various vicis- 
situdes, until now nearly all articles of 
general manufacture are controlled or in- 
fluenced by them. At the beginning of 
the craze for them it was prophesied that 
they would fail because of conflicting in- 
terests of members, the looseness of the 
organization and the disfavor of the law. 
They were con.sequently, expected to go 
out of style. But such has not been the 
case, and it is now seen how such com- 
binations can be wholly prevented in 
view of their advantages to members and 
the modern means that enable concerted 
action. 

Some indorse these combinations be- 
cause they seem to be a natural deveJop- 
nient of modem industrialism, and any- 
thing natural in its development should 
not be checked. They assert that the 
government should by law recognize 
trusts and eliminate what is injurious, to 
bend them to the benefactions of the 
public. This is a very plausible plan, but 
it means tor us to abandon the law of 
competition and to embrace socialism. 
For the logical conclusion would be the 
a.ssimilation of all bu.siness by the state, 
the state being the ultimate combination 
beyond which we cannot go. 
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ASSESSMENT LIEHS. 

In the case of the Ciiy of Cifuinnati 
V. Lingo et ai,, recently decided by the 
circuit court of Hamilton county, which 
was a case in which the purchaser of 
land at a judicial sale, under a petition 
for foreclosure of a mortgage and the 
marshaling of liens, seeks to enjoin the 
assertion by the city of an alley assess- 
ment lien against the property which 
became a lien thereon before the bring- 
ing of the suit in foreclosure, the city 
was made a party to the foreclosure suit, 
and in an answer and cross petition set 
up a balance due on a street assessment, 
which the court in the subsequent de- 
cree of distribution ordered paid ; but 
by oversight or otherwise no reference 
was made to the alley assessment. At a 
later date it was sought by the city to 
assert p lien on account of the alley as- 
sessment, the contention being that the 
city is no more a proper party to such a 
suit than the state, under its claim for 
taxes, and that if made a party it is not 
bound to assert its claim, and if it sets 
up a claim which does not comprise all 
of its lien, it is not estopped by the ad- 
judication then had from asserting the 
remainder ot its lien at an> time there- 
after. 

In a majority opinion, prepared by 
Judge Smith, it was held that this con- 
tention was not good ; that a munici- 
pality does not possess the sovereign 
power of the state for the enforcement 
of such a lien, but stands in tne same 
position as an individual ; and that in 
this case the city, by reason of the pro- 
ceedings and judgment referred to, is es- 
topped from the enforcement of this 
alley assessment. 

Judge Swing dissented from this opin- 
ion, on the ground that the city was not 
a necessary or proper party, and that the 
question of its lien was not before the 
court for any determination, and that the 
lien of the city had been fixed by the 
assessing ordinance, and unless directly 
set aside by a court in a direct proceed- 
ing, could only be relieved by payment, 
and that the mistake of any officer in 
saying what the amount of the assess- 
ment was, cannot bind the city, and that 
there does not arise in this case an 
estoppel. 



We have the decision, in full which 
wc shall publish iti our subsequent is- 
sue. 



THE COHTINGENT FEB. 

[By J. A. Mmpliy of the WesI Superior (Wis.) BiMr.] 

The contingent fee as defined by 
I Webster, is remuneration that id depend- 
I ent on an uncertainty. The Irishman, 
I when asked his definition, said : "If you 
I lose your case, the lawyer don't get any- 
I thing; if you win, you don't get anv- 
i thing." 

The contingent fee has been defined 
by P. H. O'Brien as the anticipated and 
conspired result of industry, conscience 
and intrigue; by Heber McHugh as the 
ne-pluS'iUlta of the lawyer in despera-- 
tion. 

The contingent fee is difficult in dis- 
cussion, analysis or definition ; although 
nothing is better known, realized and 
comprehended in its practical phase 
among the profession. The contingent 
contract , is necessarily somewhat 
shrouded and an object of concealment 
and suspicion, being an essential ingre^ 
dient in and descendant of the champerty 
of the olden days. The bar for genera- 
tions was hampered, annoyed and terror- 
ized by this champertous vision ever 
recurring in practice — this barrier to 
progress, this embargo on the exercise 
of thrift, this menace to the only spec- 
ulation within the compass of the Law- 
yer's life. The culmination of this was 
the enactment of chapter 204, Laws of 
Wisconsin, 1891, with the singular title, 
*'An act to aid impecunious litigants." 
As usual, the client appears in this en- 
actment the beneficiary and the lawyer 
the philanthropist. By the terms oi 
this statute, the client may in effect con- 
tract to place uncontrollably his destiny, 
his support, his hope, his conscience. and 
his future in the hands of the thrifty 
lawyer. 

When the plaintiff in the t>rospectivc 
damage .suit, signs the contingent con- 
tract and delegates to the lawyer one- 
half of the recovery he fancies and 
assumes that in consideration thereof, 
he and all his kin will be supported by 
the contracting barrister. In most cases 
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he lays down all his burdens, his moral 
and legal duty to support himself and. 
his. family is merged, buried, absolved 
in the Solemnity and compass of this 
contingent contract. He no longer is 
concerned with the petty, drastic details 
which burden life^ but his vision rests in 
serenity on the spectacle of numberless 
easy thousands. Though not his good 
tortune to sustain injury in defense of 
his country and draw stipends therefor, 
"he yet men tidily readily reconciles him- 
self to the role of a niauufacturing or. 
railway company pensioner. To his 
creditors he will say * ''I have a damage 
suit a::d a law>'er." To his lawyer he 
says: "I am looking to you." This con- 
tingent client upon making of his 
contract almost invariably renounces toil 
and adopts ease and simulation. 

''^He limps along the streets, 
And he lookA at all he meets — 
So forlorn ; 
And he shakes his weary head, 
A^d it seems as if he said : 
* I am done.* 
He says that in his prime, 
Before the box car hit his spine. 
And cut him do^a, 
Not a better man was fonnd 
By the crier on his round 
Throngh the town. 
But now his nose is thin. 
And it rests upon his chin 
Like a staff; 
'' And a crook is in his back, 
And a melancholy crack 
In. hisiangh." 

/ His mission on earth during the months 

Sending trial, is to court sympathy, to 
evelop a maUdy and to feed in comfort 

\on his contingent contract. His lawyer 
imay grumble at his exacations, but what 
can hie do? Will not the client say: 
** You explicitly agreed with me in terms 
ail under the contract that yon would 

, pay all costs and expenses and all you 
would expect of ihe was to keep my 
mouth closed on that subject. Now, 
don't kick, or I will talk." So, in mute, 
inglorious anguish, the poor contingent 
iee lawyer struggles on and multitudin- 
ous are his struggles, and adept, subtle, 
varied must be his methods. 

To make this contingency a reality, to 
convert theory and speculation into 
money, three things must exist. Anacci- 

. dent has happeqed : the facts must fit the 
law, and a malady must exist primarily 



or by development He and his client 
have contracted and m terms conspired 
to wreck the fortunes of their <x)rpora- 
tion foe. How shall this be done? 
There must first be conducted an exam- 
ination of the client's conscience, and if 
one is found to exist, here is the first im- 
pediment. There is molding to be done. 
Client may have had a Christian educa- 
tion ; hence th^ necessity of adroitness. 
Singularly the easiest conscience to sub- 
due is the one that is in the best state of 
preservation; the reason being that it 
was never used. But vital spots may be 
touched even in the moral composition 
of the personal injury litigant ; lor con- 
science is the place wherein there may 
dwell a few holy emotions. It is the bat- 
tlefield of contending passions, but it 
is also the pandemonium of sophistry. 
And the lawyer whom the populace pro- 
nounces a success comprehends this. 

The successful plaintiflf's attorney in a 
personal injury case to-day must be an 
actor, lawyer, physician, surgeon, ma- 
chinist, oculist, aurist and an intense 
metyphysician. The essentials of the 
knowledge of these various pro- 
fessions must be crystalizcd in the brain 
of the myriad-minded lawyer. All the 
depths and shallows, all the chimerical 
mysteries of these learned callings must 
be luminous and kaleidoscopic in the 
Qometary sweep of this lawyer's illimit- 
able mind. He must be an actor ; must 
study and must know the manifestations 
of pain. When his client takes the wit- 
ness stand, fresh from the hand of his 
lawyer, the result of his training and 
coaching for the ordeal is almost equiva- 
lent to a second birth. When this client 
mounts the witness chair, if he acts wise- 
ly, he will but reflect the training of his 
actor-lawyer. He. should have that tired 
feeling in his face ; the tremor of sadly 
impending dissolution in his frame ; the 
deep, painful sigh as he places his 
crutches by the side of his chair. And 
then he should turn upon the jury an eye 
in whose melancholy recesses lurk the 
shadow of God's eternal frown — a hope- 
less gaze conveying to the jury by un- 
varying intuition the thought ** there is 
nothing left for me but heaven and 
prayer." And a composite facial picture 
such as to leave no doubt of the truth 
and the application of Gray's epic — 
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" Lone dweller by the dusty way, 

Pair aaiot withia a iiiossv shrine, 
The tribute of a heart to-day, 
Weary and worn, is th'ine." 

His gaze should be hopeful, radient, 
celestial ; suggestive to the jury that, " I 
am not long for the toils of earth — I 
need but little here below, nor need that 
little Ibng — but be bountiful, merciful to 
my loved ones at home." 

If -your client with whom you have 
contracted, and on whose words and ac- 
tions hang the destiny of your contin- 
gent fee, happens to be a Pinlander with 
a teaspoonful of brains your task will be 
more difficult — but this is your task. 

This Finlander's husky, piping voice 
must be reduced and trained down to the 
utterance of a low, sweet, wailing 
speech, as if he had never in his life 
heard a harsher tone than a flute note. 
If client is kept on the stand for a long 
time he should manifest paroxisms of 
pain ; and in this his work should never 
be coarse, for jurors sometimeis possess a 
terrific prescience and probity of insight. 
He should never lose sight of his infirm- 
ity. 

Theodore Thprson once said to a man 
with a small limp in his gait, *'You have 
aukolosus/* and the Swede said, '* Yes, 
by Gad, I tank so." Surgery, anatomy, 
and physiology should be mastered. Pat 
O'Brien was questioning a badly injured 
man with whom he contemplated enter- 
ing into contractual relations of a contin- 
gent character, and every question Pat 
asked the man contained by way of inu- 
endo a suggestion of the disarrangetnent 
of almost all of this poor man*s function- 
al organs. This man was tough ; there 
seemed to be no limitations on his con- 
science; his language was sometimes 
shocking, but the liability was certain, 
and if a malady could be established the 
defendant corporation would have to 
jump. 

No such physiological blunders as this 
should be made. 

The lawyer should only be oratorical 
on the question of damages. And at this 
time he must, if possible, lead his mind 
away from a contemplation of his contin- 
gent fee. This is tlie only time when 
this should occur. The actor and the 
orator in the man shoi^ld conspire to 



moisten a few juror's eyes, and here con- 
summate tact shoulcl be used by both 
lawyer and client. A quietly, suftJy sob- 
bing female client is usually aaequate, 
but if this condition is not presenc, chen 
slight throat gastritis and short emotion- 
al choking with plenty of handkerchief 
application will do the business! But 
your client should weep at che proper 
time. I once knew a lady wno burst into 
violent sobbing when her attorney read 
the Northampton tables. 

It is better to have the contingent fee 
than no fee at all. It is inciting to ambi- 
tion, it suggests and develops general- 
ship and strategy, it reveals all the moral' 
freaks and the mental acrobats. When ' 
the lawyer serves notice of his attorney's 
lien on the corporation, that imports that 
he is his brother's keeper. He is the 
sole repository of his client's mental and 
moral being. All things are by the 
compact referred to him. I knew a dis- 
charged brakeman who made a contin- 
gent contract with an attorney to develop 
an ordinary spine into a railway spine 
and institute a resulting damage sui^ 
During the period of the spinal incuba- 
tion and the pendency of the suit, the 
railway superintendent met the brake- 
man on the street and said : ** Good morn- 
ing, James; it's a fine morning." James, 
a trifle overtrained, replied : ** I neither 
deny it or affirm it, sir." 

Clients' conception of contingent fee 
vary wonderfully. Some of them strug- 
gle for a compound contingent — ^a rever- 
sion in lee — a remainder over. 

A tax title shark once consulted me 
about foreclosing a mortgage. After in- 
forming me that by reason of long prac- 
tical ekperience he was amply competent 
to foreclase it himself the only counters- 
vailing consideration with him being a de- 
sire not to rob the profession, and after 
remarking parenthetically — falsetto like, 
that, of course, I would be willing to 
foreclose it for the taxable costs — he 
wound up with the stupendous propo3i* 
tion that in the event that Judge Dow;ner 
did not return in a certain time, in which 
event the judge was to foreclose thc 
mortgage, and in the event that should X 
foreclose the mortgage by any accident, 
and if it should happe^i that the real **?- 
tate .should be bid in to him — ^then, in 
that event, he desired me to guarantee; 
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him that I would within six months after I 
the vesting of the title in him and with- ! 
out additional compensation, sell the| 
property for him at a sum in cash far in | 
advance of the mortgage value of the I 
premises. Then my heart sank and| 
'* hope for a season bade the world fare- : 
well." 

.'If they will only give a man a fairly 
/rp6tist contingency to operate on, well 
and good ; but when they present to you 
as their ultimatum the ghostly remnant 
of a frayed out possibility, then the heart 
falters and one thinks of the ministry. 

Many are the pitfalls in the way of the ; 
contingent fee lawyer. He may get past i 
the court and get to the jury with a well- \ 
developed comminuted fracture, and this ' 
fratricidal jury by its verdict may pro- j 
nounce it a comminuted fraud. He may j 
be struggling boldly up the stony path ! 
^carrying with him as a collision product ' 
a w^l-degenerated spinal cord with the 
attendant dullness on percussion on the 
abdominal wall, and have with apparent ' 
safety reached the goal and is about to 
place his burden tenderly, confidingly in i 
the sympathetic lap of the jury, this time | 
dead sure— when he will hear from the 
bench the metallic, dirge-like intonation, 
'''The doctrine resipsa-loquiior applies 
not here ; the defendant's motion is 
granted.*' 

Then comes the leaving the courtroom 
with heavy heart, the task of convincing 
your client that the court is an idiot, 
that the court's finding and decision in 
his case is the confirmation of the court's 
paresis, to gradually observe client's ad- 
miration for you wane and fade, to read 
in client's disappointed look a settled 
doubt as to your probity and merit, and 
the struggle to land an appeal, to stand 
oflF clerks, stenographer's fees, the weari- 
some brief and on the eve of the argu- 
ment to learn by a terse notice from the 
defendant corporation that your client, 
being in distress, had applied to said cor- 
poration for relief; that said corporation 
had taken on an eleemosynary function and 
extended relief; in fact, had settled (of 
course without the knowledge or acquies- 
cence of said corporation's local and trial 
counsel.) In short, you are informed 
that should you wish to take a jastice 
court fee for a wrecked medulla oblon- 
gata valued at f40,000, then indeed the 



said corporation will freeze over its elee- 
mosynar>' donation pond and you must 
seek fees from your absconded client, or 
solace in the mysteries and charms ol 
contemplation. 'Tis then in this purga- 
torial ordeal the contingent lawyer can 
console himself with the benign reflec- 
tion : " I should not give way to these 
trifling things. My mind to me a king- 
dom is ; I am an honored member of a 
learned and liberal profession ; this is 
but an incident ; my client is but a man. 
My profession's mission spreads out into 
the illimitable field of righting all hu- 
manity's wrong's. My comfort is that 
my principle was right and it is for the 
principle I struggle. My client was false, 
but the individual is nothing. Men are 
but agencies of to-day and to-morrow 
cast into the oven, but within the scope 
and limitations of the grand principles 
which my profession are gradually ad- 
vancing, the struggle I am making with 
its contingent success or failure is in- 
volved the weal or woe of generations 
yet to come." 

There is some consolation in the fact 
that the piofession is ever liberal in its 
award as to the sum to be paid when the 
contingency is removed — when the case 
is won. 

And so time runs on in sunshine and 
in shadow, and the aggregated years have 
garnered up a heavy load of disappoint- 
ment for the contingent lawyer as he 
treads the shadowy afternoon of life, still 
struggling. The disappointments, wrongs, 
misfortunes of a stormy, toiling past 
have placed him within the walls and 
limitations of a life of poverty. For him 
there is no resting place near life's drear 
close. No thoughtful, prayerful contem- 
plation of the etenlity beyond, no sere- 
nity of mind and conscience wherein faint 
dreams, like cool and shadowy vales, di- 
vide the billowy hours of love. The con- 
tingent lawyer must die in the harness. 

And so with ambition buried away for 
years, with only the regrets of life re- 
maining, with the darkening pall of 
gloom of old age pressing » down upon 
him, he struggles and journeys on to 
where the dusk is waiting for the night, 
and mutters in his last expiring accents : 
** Life and all its problems are contin- 
gent. I tried it through the medium 
and instrumentality of the law. I failed." 
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A remarkable defense was attempted 
in a case tried before Justice Armstrong, 
of Columbus, last week. The case was 
brought to recover $150 alleged to be 
due for five months' rent. According 
to the particulars of the suit, the defend- 
ant leased the property for a term of 
three years, and after living in it about 
six months, moved out without securing 
a release from the contract. Five months' 
rent accumulated in this way, and the 
plaintiff brought suit to recover it. The 
defendant tried to oflFer testimony that 
the hous^ had been used for immoral 
purposes, that the occupants had sold 
liquors to minors and persons already 
undertheinfluenceof liquor,and that they* 
had otherwi.se violated state and municir 
pal lav/s within the house. The purpose 
of this testimony was to show that the 
lease had been violated by infractions of 
the law that had occurred under the 
roof of the premises. The attorney for 
plaintiflF objected to the introduction of 
this testimony on the ground that its 
tendency was to incriminate the witness, 
The justice su.stained the objection and 
the defense rested the case. 



The circuit court of Sandusky county, 
last week Thursday, handed down a de- 
cision in a case which will be of interest 
to all the oil producing counties in the 
state. The last general assembly passed 
a law pro\dding that all taxes collected 
from oil wells not to exceed $2,600 
should be returned to the townships 
wherein said wells are located and be de- 
voted for road purposes. The auditor of 
Sandusky county, acting under instruc- 
tions from the .state officials, refused to 
turn over an order for the oil taxes col- 
lected in that county to the township 
trea.surers, and eight of the townships 
decided to have the constitutionality of 
the law tested. Therefore a suit for a 
>writ of mandamus was commenced and 
argued before Judges King, Haynes and 
Parker, judges of the circuit court. In 
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their decision the judges give as their his senteuce is pardoned. On leaving 
opinion that the law is unconstitutional the penitentiary a convict is handed a 
and that all oil taxes, therefore, be dis- document signed by the governor which 
tributed to all parts of the county pro restores him to citizenship. If the res- 
taia and not used for any certain town- toration to citizenship is construed \o be 
ships. The circuit court dismissed the a pardon, then every prisoner is par- 
petition, which will probablj be carried doned, and under this decision it is 
to the supreme court. thought no prisoner could be sentenced 

' for life as an habitual criminal.* The res- 

toration paper is an executive favor. 



Thequestions whether the statutes re- The governor might refuse to issue it, 
latmg to national banks, prohibiting ; ^^^j^ 1,^ ^^^^^ ^^s. Therefoi-e the 
them from purchasing or subscribing to j^^ involved in the decision of Judge 
the stock of another corporation and p^^j^ ^^ ^p ^^e greatest importance, to 
whether the want of authority can be lawyers and to the public everywhere, 
urged by the bank to defraud an attempt ^^^ the determination of this question 
toforceagainstitthehabilityofastock-by the supreme court will be awaited 
holder were passed on by the supreme ^.^^^ ^ ^^^ ^^^j ^f interest, 
court of the United States in the case of 

the California National Bank v. Nat. Ken- . 

•nedy. It was held that the California 

NationalBankofSan Diegoheld990sh^ j^^ Hieserman of the Darke county 

of stock of the Cdhfoniia Savings Bank. ^^^^„,^„ ,^^3 ^^rt, had occasion to 



the former having suspended on Novem 
ber 12, 1891, and the latter on Decern 
ber 29, 1891 . The supreme court of San 



decide several important questions of 
criminal practice last week. It appears 
that when Z. T. Lewis, the bond manip- 



Diego county held that the national ban^ bv the grand jur>' 

was responsible to the creditors of the | ^1,^^ ^is attorneys filed a motion to quash 
savings bank to the amount of $18,o07 „^ j^dictment on the ground that the 
the former making the defense indicated i foreman of the grand jury had signed the 
*^JL^* _x t- ij ^i_ -. .• , i_ 1 'indictment as a clerk and not as foreman. 

The court holds that a national bank | ^ motion was also filed to require the 
has no right to deal m stocks, although ; prosecuting attorney to elect upon which 
It may hold securities but it may plead : fndictment Lewis would be tried. They 
ite want of power as defense in case like Li5^ 61^^ ^ 1^ i„ abatement, on the 
that in question. The transaction in the 1 ^^„„^ that twenty indictments had 
stock of the ^vings bank is held to have j ^^^ returned for the Farmers' Bank of 
been void and the judgment of the su- 1 Mechanicsburg and ten for the Perpetual 
preme court of California against thelg^ii^j Association of Urbana The 
National Bank is reversed. ; attorneys held that as the bonds in these 
transactions had all been deposited at 

A.t the request of Attorney-General , the same time there could be but one 
Moanett, the case of burglar Jim Anderr I offense in each case and not a separate 
son recently decided by Judge Pugh of | indictment for eas:h bond. Judge Hies- 
the Franklin common pleas court is to ' erman overruled all motions. In the 
be taken to the supreme court. Judge j motion to quash the indictment on the 
Pugh decided that Anderson could not ' ground of its not being properly signed 
be tried on the charge of being an habit- ! by the foreman of the grand jury, the 
u£ll criminal because he was pardoned by court overruled the motion because the 
Governor Bishop while serving on his i records of the court showed that L. H. 
previous term in the penitentiary. Thej Runyan was foreman of the grand jury 
attorney-general desires to have the su- \ and because he signed his name in the 
preme court pass on the question involved j wrong place was not sufficient grounds 
in this case, as the decision of Judge I to quash the indictments. The motion 
Pughmayoperate tonullify absolutely fhe I to require the prosecutor to elect on 
habitual criminal act. By one construe- which indictment the accused should be 
tion every convict who has served out I tried was also overruled. In the matter 



OHIO LBGAI^ NEWS. 



299 



of the plea in abatement the court held I 
that the proper proceedings was to show 
that the diflFerent indictments were in I 
fact the same offense, it would be neces- j 
sary for counsel for defense to attack the 
proceeding by a plea in bar, which can 
only be done after a plea of guilty, con- j 
viclion. or acquittal. 



An important and highly interesting | 
tax case was decided by the circuit court ; 
of Cuyahoga county last Saturday. The = 
title of the case was, The County Treas- ^ 
urer v. Charles T. Brush, and the question 
involved was whether foreign corpora- : 
tions, which pay taxes on all their prop- 
erty located in this state, are also liable ; 
to pay taxes on their stock. 

According to the law of the state, cor- i 
porations are not compelled to pay taxes 
on their shares of stock, where they pay ■ 
taxes on their capital stock. The de- ; 
fendant contended that the same rule ap- ' 
plies to foreign corporations which pay i 
taxes on their capital stock in this state. ! 
County Solicitor Kaiser maintained that ; 
this was not true, while the Supreme 
Court has never quite decided this ques- 
tion, although it has decided points all 
around the issue involved in the case. 
And, owing to this fact, the decision of 
the circuit court will be doubly inter- 
esting. 

The corporation which has been the 
means of bringing up this interesting 
question was incorporated under the 
laws of West Virginia, and the circuit 
court, after reviewing the case, rendered 
the following decision : 

" We hold that although the corpora- 
tion was incorporated under the laws of 
West Virginia, yet having its principal 
place of business in this state and its 
business being with the state and its 
property within the state and subject to 
taxation, the shares of stock in that cor- 
poration are exempt from taxation. This 
results in the dismissal of the petition 
and a decree will be entered by the plain- 
tiff and a like decree may be taken in 
this court as expressed in the lower 
court." 

This decision will be a death blow to 
all counties endeavoring to collect such 
taxes against like corporations in the 
state. 



ADMITTED TO THE BAR. 

The graduates of the Cincinnati Xavi^. 
school having passed a successful exam- 
ination were sworn in before the supreme 
court last week Thursday. Fifty-three, 
of the fifty-seven graduates were :n tne 
party and those .sworn in are as tollbws: 

John Guy Atkinson, Columbus. 

Martin Alvin Bender, Akrdn. 

Adolph Birubryer, Cincinnati. 

Rea Morton Bonifield, Zanesville. 

Charles Paul Brown, College Hill. 

Edmund Theopolis Clayton, Cincin- 
nati. 

Frank Wright Cottle, Cincinnati* 

Charles H. Conley, Marion. 

Homer C. Fulton, Lovett. 

Frank Preston Garrison, Westwood; 

Arthur Edwin Georgi, Cincinnati 

Robert Lewis Granger, Cleveland. 

Francis Marion Hamilton, Lebanon. 

Everett Winslow Hobart, Cincinnati. 

Alfred Holzman, Cincinnati. 

John Wilbur Jacoby, Marion. 

Isaac M. Jordan, Jr.. Cincinnati. 

J. Forest Kitchen, Springfield. 

Leo Edward Kuhlman, Cincinnati. 

David Mosely Levy, Cincinnati. 

Griffith Charles Little, South NofWood 

Harry Brent Mackey, Cincinnati. 

James Robert Magoffin, Cincinnati. 

Randolph Matthews, Cincinnati. 

Thomas Alfred McFarland, Zaleski. 

Frank Armstrong McGee, Cincinnati; 

William Roudebush Medaris, Cincin- 
nati. 

William Conrad Meyer, Cincinnati. 

Frank Everett Monfort, Lebanon. 

Arthur Russell Morgan, Cincinnati. 

Walter Francis Murray, Cincinnati. 

Harry John Nichols, Marion. 

Frederick Edward Niederhelman, Cin* 
cinnati. 

Alfred Kuno Nippert, Cincinnati. 

Robert Clarence Patterson, Dayton. 

Pasco Learned Richards, Cincinnati. 

Lincoln Field Robinson, Cincinnati. 

Omega Rogers, Cincinnati. 

Anthony Ronnebaum, Cincinnati. 

James Sanders Richards, Cincinnati. 

Victor Hugo Schafer, Bond Hill. 

curries Franklin Shaver, Canton. 

William Walked Smith, Jr., Cincinnati. 

Arthur Conrad Straehley, Cincinnati. 

Richard Rudolph Tafel, Cincinnati^ 

Robert Wilson Thrift, Jr., Lima. 
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Charles Harman Urban, Ciuciunati. 
Oris Jacob Van Pelt, Port Williams. 
William Henry Vodrey, East Liver- 
pool. 
Mary Warwick, Cincinnati. 
Erie Jacob Weaver, Dayton. 
Charles Finn Williams, Cincinnati. 
Prank Ebersole W^olcott, Cincinnati. 



STREET SAILWATS-NEGLIGEHCE. 

[Hamilton Commoii Pleas Court, May, 1897.J 

Altbmbibr V. Cincinnati Street 
Railway Co. 

CHARGE TO THE JURY. 

[Delivered by Judge Samuel W. Smith, Jr.] 

Gentlemen of the Jury: The plaintiff* 
Herman Altemeier, administrator of the 
estate of Albert Altemeier, deceased, com- 
plains of the Cincinnati Street Railway 
Company, a corporation under the laws 
oi the state of Ohio,- in this, that the 
defendant company on the 1st day of 
November, 189B, caused the death of said 
Albert Altemeier, alleged to be a minor 

• between twelve and thirteen years of age, 
by the negligence of said company and 

; of its servants in the operation of its cars 
at a cro$sing in Avondale, in this county. 
It is also alleged that Albert Altemeier, 
deceased, was a passenger t>Don the car 
of defendant company, and left surviving 
him his father, Herman Altemeier; his 
mother, Wilhelmina Altemeier, and 

\ Henry Altemeier, Fred. Altemeier, Wil- 
liam Altemeier, Edward Altemeier, 

Joseph Altemeier, brothers, and Katie 
Altemeier, a sister, next of kin, and that 
by reason of the death that these, his 
parents and brothers and sisters, were 
damaged in the sum of ten thousand 
dollars. The claim is then that the 
defendant company, by its negligence, 
caused the death of Albert Altemeier. 

To this petition the defendant files an 
answer amounting to a general denial of 
the allegations in said petition. As I 
have before told you, negligence has 
been defined to be the omission to do 
something which a reasonable man, 
guided upon those considerations which 
ordinarily regulate the conduct of human 



affairs, would do; or the doing some- 
thing which a prudent iind reasonable 
man would not do. In other words, it is 
the failure to do what a reasonable and 
prudent person would ordinarily have 
done under the circumstances of the 
situation, or the doing what such a per^ 
son under the existing circumstances 
would not have done; and contributory 
negligence is such negligence as the evi- 
dence may show the injured party him- 
self was guilty of, which directly contrib- 
uted to his injury. It is, therefore, 
necessary for you to determine in this 
case by whose fault or negligence the 
accident happened. 

It is claimed that deceased was a pas- 
senger upon said defendant's car. A 
passenger is one who has taken a place 
on a public conveyance for the purpose 
of being transported from one place to 
another. Anyone may become a passen- 
ger by applying for transportation to a 
carrier of passengers. The relation of 
carrier and passenger can be created by 
the exhibiton of a bona fide intention on 
the part of a passenger. It is, therefore, 
for you to say from the evidence in this 
case whether or not the deceased was a 
passenger, whether or not his conduct 
and that of the railway company shows 
him to have been a passenger. 

If the jury believe from the evidence 
that the deceased was a passenger upon 
the car of the defendant, then it was the 
duty of the defendant, with a view to 
secure the safety of its passengers, to 
exercise the highest degree of care 
towards said deceased as distinguished 
from ordinary care (and by the term 
'* highest degree of care'* the court means 
all the care and diligence possible in the 
nature of the case) * and if while a pas- 
senger, if you fin4 deceased to have been 
such, and without any fault on his part 
the said deceased was injured, and said 
company did not exercise the highest de- 
gree of care towards said deceased, then 
said plaintiff is entitled to recover. 

But if you find from the evidence that 
said deceased, although a passenger, and 
although a passenger at the time of the 
injury, was guilty of contributory negli- 
gence, and that such contributory negli- 
gence was the approximate cause of the 
injury, then I charge you that plaintiff 
cannot recover, although said defendant 
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did not exercise the highest degree ofj 
care towards the deceased. | 

If, however, you find from the evidence ; 
that deceased was not a passenger when \ 
injured, and if deceased undertook toj 
cross the street at this crossing, if there 
was a crossing there, then the defendant 
company is charged with the duty of ex- 
ercising, in the operation of its cars and 
in the management of the same, only 
ordinary care — such care as men of ordi- j 
nary prudence are accustomed to exer-| 
cise under such circumstances. 

The use of the streets for railways is j 
allowed only because it is considered not 
to be a substantial interference with their 
free and unobstructed use as highways 
for passage. So long, therefore, as there < 
is no unreasonable interference with the 
public right of pas.sage, railways in i 
street are lawful structures. The care 
that one may give may be but ordinary, 
and yet the circumstances may require 
that greater or less personal attention 
may be given to the subject in hand. 
That is, one may be about a thing which 
may require but little attention, he may 
be safe, and others with wlioni he may 
come in contact may be safe, by the ex- 
ercise of but little personal attention lo 
the thing done. He may, on the other 
hand, be at something else t<hat may 
reasonably and prudently require much 
greater attention, having greater danger 
connected with it, and yet they would in 
both cases be but the exercise of ordinary 
care. In determining whether the de- 
fendant was negligent, and also whether 
such negligence caused the injury and 
death of Albert Altemeier, you should 
consider all matters bearing Upon the 
subject which the court has permitted to 
be given to you in the testimony. You 
should consider the speed of the car, the 
north bound car and the south bound 
car at or near the crossing, the character 
of the travel upon the crossing at that 
place and time, as to whether the gong 
was sounded or not, and such matters as 
have been brought out before you in the 
evidence. 

But before you can find negligence in 
either of these matters referred to, which 
is pertinent to the issue before you, you 
must determine that such omission of 
duty, if it was omitted, was the cause of 
the injury in controversy. Although you 



may be of opinion that the car maj^ have 
run swiftly, and that it was negligent to 
so run it, yet before that ' becomes a fac- 
tor in this controversy you must satisfy 
your mind also that by that act injury 
was caused to the deceased, otherwise it 
would have no pertinency whatever to 
the issue; and the same may be said 
with regard to such other acts or omissions 
as above mentioned. Considering all 
these matters, and considering them sepa- 
rately or in conjunction as you may find 
from the proof they did occur or did not 
occur, you should say from them all '■ 
whether there was a want of ordinary 
care in the operation of the car which 
directly caused the injury to Albert Alte- 
meier. If you are satisfied by a pre- 
ponderance of the proof that there was 
such negligence, and that the death was 
caused by reason of such negligence, 
and without the contributing fault of 
the boy, then your verdict in that re- 
spect should be for plaintiff. 

The burden is on the defendant to 
have satisfied you of the contributing 
negligence of the boy, unless the plain- 
tiff, in producing the various testimony! 
on his behalf, has offered testimony 
which, in your judgment, tended to show 
negligence upon the part of the boy. 
If he did, if there is such testimony 
tending to show negligence causing the 
death of the boy, as given in the testi- 
mony by plaintifl^, then the burden is 
upon plaintiff* to firs" acquit his cause 
and overcome by other proof such evi- 
dence tending to show negligence upon 
the part of the boy. 

If the place of the accident was a cross- 
ing, used as such by the public and rec- 
ognized as such by the company, it was 
the duty of the company to keep in 
mind the right of pedestrians on that 
crossing, and its duty to observe the 
rights of its own patrons who were 
under a necessity of ujiing that crossing 
in going from its cars to their destina- 
tion. 

In the application of the doctrine of 
contributory negligence to children in 
actions by them or in their behalf for 
injuries occasioned by the negligence of 
others, their conduct should not be 
judged by the same rule which governs 
that of adults ; and while it is their duty 
to exercise, ordinary care to avoid the 
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injuries of which they complain, ordi- 
nary' care for them is that degree of care I 
which children of the same age, of ordi- : 
n^fy care and prudence are accustomed 
to exercise under similar circumstances. ; 

It is a remarkable and necessary rule I 
that a higher degree of care should be i 
exercised toward a child incapable of 
using discretion commensurate with the 
perils o( the situation than one of mature 
age and capacity. Children wherever 
they go must be expected to act upon 
childish instincts and inpulses. 

In determining the question of care 
or negligence on the part of the Alte- 
meier boy it is the duty of the jur>' to 
consider his age as you may find it from 
the prQof (the father, I believe, testified 
lie was between twelve and thirteen 
years of age); to consider what prudence 
and care a boy of ordinary' prudence 
ought reasonably to have exercised and 
would be accustomed to exercise under 
the circumstances of like age. You are 
not to judge him, then, with that rule 
as to prudence that you would if he 
were much younger or if he were a man, 
but use your experience in life and ad- 
judge the boy's conduct according as 
you think boys of that age of ordinary 
prudence ought and reasonably would 
act under all the circumstances in proof 

An accident, gentlemen of the jury, is 
where neither person is at fault. If you 
should find neither to be to blame, and 
that it was one of those occurrences 
which human foresight in the exercise 
of ordinary prudence would not have 
discovered and avoided, then there can 
be no recovery. 

If you find in favor of the defendant, 
that is, if you fail to find by a preponder- 
ance of the proof that the boy was killed 
by reason of the negligence directly con- 
trfliutiug thereto by the railroad com- 
pany, or if you find that the boy con- 
tributed to his own death by his own 
carelessness, then there can be no re- 
covery. 

If you find in favor of the defendant 
your verdict will be simply for the de- 
tendant. ; 

If you find in favor of the plaintiff 
then it becomes your duty to assess the 
amount of recovery. 

The plaintiff claims damages in the 



sum of ten thousand dollars. That is 
the limit which the statute permits in 
any .such recovery. .But, gentlemen of 
the /ury, if you find in favor of the 
plaintiff you are to assess what the dam- 
age appears to l>e from the proof before 
you. The proof sets forth the respective 
brothers and si.sters and the father and 
mother, giving the ages of a part if not 
all of them. 

In arriving at the total amount of dam- 
ages to be awarded under the statute, the 
jury should consider the pecuniary injury 
to each separate beneficiary (not found 
guilty of contributory negligence), but 
return a verdict for a gross sum. 

As to any beneficiaries whom you may 
find guilty of contributory negligence, 
no damages should be awarded on their 
account, and the jury should find m its 
verdict which, if any, of the beneficiaries 
were guilty of such contributory negli- 
gence. The sole right of recovery is 
pecuniary. There is no compensation to 
be permitted to enter into the verdict for 
the bereavement of the next of kin or 
of the parents ; nor for the loss of society 
of such person, nor for the pain and suf- 
fering, either of them, in their grief for 
or of him who was killed. But it is your 
duty to consider what reasonably and 
probably would be the pecuniary benefit, 
if any, to the father and mother, the 
brothers and sisters or next of kin in the 
event he had lived, except such as 3'ou 
may find guilty of contributory negli- 
gence. It is your duty then to consider 
the prospects of the boy. There is no 
specific testimony on this, and it 
would not be permitted to offer any proof 
to undertake to say to you in dollars and 
cents what that damage would be. The 
law leaves it to the just judgment of the 
jury to be swayed by no other considera- 
tions than that of undertaking to make 
up a just estimate that you may place 
upon pecuniary advantage, the advant- 
age in money, that it would have been 
to this family had this boy not been 
killed by this car. 

Gentlemen, take the case. 

[The jury found for the plaintiffan the 
above case, and asses.sed bis damages at 
$4,000.] 
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Official Record of Proceedings. 

Columbus, O., June 1. 

General Docket. 

5224. Albert J. Lutmati, et al. v. The Lake 
Shore & Michif^au Southern Railway Com- 
pany. Error to the circuit court of Wood 
county. 

By the Court : 

•A suit to enjoin the assessment upon the 
lands of the plaintiff, of a portion of the costs 
of constructing a township ditch upon the 
ground that his lands will not be benefited 
thereby, is prematurely brought if the trustees 
have taken no steps to make such assessment, 
and unless the trustees in their answer assert 
the right or admit their intention to make 
such assessment, a judgment in favor of the 
plaintiff for an injunction and for costs is er- 
roneous. 

Judgment reversed. 

4o47. Howard Miller v. Mamie Bnsick. Er- 
ror to the circuit court of Licking county. 

By the Court : 

Where, at the trial of a bastardy suit in the 
court of common pleas, the examination of the 
complainant taken before the justice of the 
peace is offered in evidence in conformity with 
section 6625. Revised Statutes, and the record 
shows full compliance by the justice with all 
the requirements imposed upon him by the 
chapter regarding bastardy, save that the ex- 
am ina*:ion was not subscribed by .the com- 
plainant, and the defendant has appeared in 
the common pleas in obedience to his recog- 
nizance, and, without objection, entered his 
plea, and entered upon the trial to the jury, it 
IS not error' to admit such examination in evi- 
dence over the objection of defendant. Judg- 
ment afiinned. 

4687. Jacob Henn v. William Horn. Error 
to the circuit court of Cuyahoga county. 

By the Court : 

Where, at the trial of an action for libel, the 
plaintiff has given evidence tending to show a 
right to recover punitive damages, evidence by 
the defendant as to his feelings towards plain- 
tiff, and his motives in the publication, is com- 
petent as bearing upon the question of such 
damages. Judgment affirmed. 

4189. Prank Lowe v. C. S. Hunsicker et al. 
Error to the circuit court of Pickaway county. 
Dismissevl by real parties in interest. 

4513. The Alliance Standard Review Pub 
Hshiiig Company v. Fannie L. Valentine. Er- 
ror to the circuit court of Stark county. 
Judgment affirmed. 

4638. Jacob Henn v. The Board of Publica- 
tion of the Evangelical Association of North 
America. Error to the circuit court of Cuya- 
hoga county. Judgment affirmed on the au- 
thority of Henn v. Horn. ! 



4641. The Lakeside & Marblehead Railroad 
Company v. William Kelley. Error to the 
circuit court of Ottawa- coufaty. Judgment 
affirmed. 

' 4657. Harriet W. McAlpin v. Alexander 
Clarke et al. Error to the superior court of 
Cincinnati. Judgment affirmed. 

4666. Alexander Heingartner et al. v. Wil- 
liam McLean. Error to the circuit court of 
' Tuscarawas county. Judgment affirmed. 

4690. Edgar Huide-Kopcr, Executor, v. 
Louisa H. Perry. Error to the circuit court of 
Lucas county. Petition in error dismissed by 
plaintiff in error on leave granted by this 
court. 

4866. The Iron Railway Company v. The 
Lawrence Rurnacc Company et al. Error to 
the circuit court of Lawrence county. Jucig- 
. ment affirmed. 

4886. Harriet McAlpin v. Alexander Clark 
et al. Eirortothe circuit court of Hamilton 
county. Judgment affirmed. The question 
argued is not presented by the record. 

5217. The Wheeling & Lake Erie Railway 
Company v. George F. Weaver. Error to the 
circuit court of Sandusky count}' Judgment 
affirmed. 

5238. American District Telegraph and 
Messenger Company v. Charles S. Paddock. 
Error to the circuit court of Cuyahoga county. 
Dismissed by consent of parties at costs of 
plaintiff in error. 

5446. Grant Garrett v. The Standard Life 
and Accident Insurance Company. Error to 
the circuit court of Marion county. Judgment 
affirmed. 

5380. The Stete of Ohio, on relation of 
Frank S. Monnett, Attorney (leueral v. Walter 
D. Guilbert, Auditor of the State of Ohio et al. 
In mandamus. Demurrer to petition sustained, 
petition dismissed, and Torrens act held un- 
constitutional. To be reported. 



New Cases. 

New cases filed in the Supreme Court since 
May 19, 1897. 

5570. William Bitzer et al. v. R. H. Mt)rro\v 
et al. Error to the circuit court of Fayette 
county. Post & Reid and Humphrey Jones, 
for plaintiffs. Mills Gardner, for defendants. 

6571. Struthers, Wells & Co. v. The Buckeye 
Supply Co. et al. Error to the circuit court of 
Mercer county. W. W. Chapman, tot plaintiff. 

5572. The State of Ohio ex rel. Frank Bach- 
man v. Edwin Wright. Error to the circuit 
court of Darke county. Anderson & Bowman 
and Williams, Knickerberger & Robeson, for 
plaintiff. Knox, Gaskill, Allread,Teegarden. 
Stubbs and H. Miller, for defendant. 

5573. John M. Kerr v. The Board of County 
Commissioners of Franklin County. Error to 
tlie circuit court of Franklin county. C. T. 
Clark, for plaintiff. Henry A. Williams, for 
defendant. 
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5674. Stephen C. Kingman v. E. Y. Kingman 
et al. Error to the circuit court of Morrow 
county. S. C. Kingman, for plaintiff. Hariem 
&■ Wood, for defendant. 

5675. Peter Dietrich V. Augusta Dietrich. Er- 
ror to the circuit court of Hamilton county. 
Von Seggern, Phares & McDonald, for plaintiff. 
Ben. B. Dale, for defendant. 

5776. George Johnson v. State of Ohio. Er- 
ror to the circuit court of Coshocton county. 
A. M. Nicholas and T. H. Wheeten, for plaintiff. 
W. R. Pomerene, for defendant. 

5677. J. B. Tangeman v. H. W. Conklin. Er- 
ror to the circuit court of Miami county. Byr- 
kett & De Weese, for plaintiff. 

5578. The P. & U E. R. R. Co. v. Catherine 
Cousins. Error to the circuit court of Mahon- 
ing county. Jam-8 P. Wilson, for plaintiff. A. 
J. Woolf, for deft.udant. 

New cases filed in the Supreme Court 
since May 20, 1S07. 

5579. The State of Ohio v. Louis V. Post. 
Error to the circuit court of Cuyahoga county. 
T. L. Strimple and M. R. Dickey, for plaintiff. 

5o8U. The State of Ohio ex rel. Board of 
Commissioners of Pickaway county v. The 
Board of County Commissioners of Fayette 
county. P>ror to the circuit court of Fayette 
county. Abernethy & Fol*K>m, for plaintiff. 
Post & Reid, for defendant. 



5581. Annie M. Head v. Abram M. Ches- 
brough. Error to the circuit court of Lucas 
county. King & Tracy, for plaintiff. C W. 
Everett, for defendant. 

5582. The Bruce Electric Light Co. v. James 
Dat ton . Error to the circuit court of Hamilton 
county. Paxton, Warrington & Boutet, for 
plaintiff. Bateman & Harper, for defendant 

5583. Harvey Terr>' v. John W. Davy. 
Error to the circuit court of Franklin county. 
Harvey Terry, for plaintiff. D. T. Ramsey and 
J. V. Lee, for defendant. 

5584. Edward Pout/, v. Manley L. McGee 
etal. Error to the circuit court of Perry 
countv. Doftoahue, Spencer & Donahue, for 
plaintiff. Herbert Butler, H. D. Cochran and 
Donahue, Spencer & Donahue, for defendant 

5685. The Village of St Marys v. The Lake 
Erie & Western R. R. Co. Error to the cir- 
cuit court of Auglaize county. J. T. Schoen- 
over for plaintiff. Layton Steeve, for defend- 
ant. 

5586. Elmer G. Hull et al. v. Nathan Hill. 
Error to the circuit court of Jackson county. 
E. B. Bingham and Moore & Smith, for plain- 
tiff. T A. Jones, for defendant. 

5687. The Buchanan Bridge Co. v. James K. 
Campbell et al., Commissioners. Error to the 
circuit court of Fulton county. W. N. Louville 
and James Hurst for plaintiff. 
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Volume 64, Ohio State Reports, is 
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Ohio Decisions. 

The publishers of the Lbqal Nbws publish annually 
three volumes, which contain the reported decisions , 
of the courts of record of the state, under the title of 
Ohio Decisions. Advance sheets of these volumes for 
temporary use of subscribers are issued each week as 
supplements to the Lboal Nbws, without additional 
charge to subscribers to the volumes. 

Bound Volumes 

or Ohio Decisions subsequent to volume 8, delivered 
express paid, to subscribers. tS.50 per volume. 
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The publishers. of the Lbgal Nbws now have the J 
contract for publishing the Supreme Court Reports of i 
the .state, and are enabled to attach advance sheets ' 
of these volumes to the Lbgal Nbws, as a second ' 
supplement, without charge. These sheets arn only ' 
for temporary use and do not include indexes. 

New Subscriptions. 

New subscriptions can begin at any time, and back 
numbers of the part devoted to the Lbgal Nbws to 
the beginning of the subscription year will be supplied 
If desired: but no advance sheets of the Ohio Decis- 
ions will be supplied back of the commencement of 
the current volume. 

VoL I of Ohio Decisions, Circuit Courts, began No- ' 
vember 33. 1895. 

Vol. 1 of Ohio Decisions, Lower Courts, began No- . 
▼ember 28. 1895. 

Bound Volumes. 

Bound copies of Vol. 1, Vol. 2 and Vol. 8 of the Ohio 
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Bound volumes of Vol. 1. Ohio Lbqal Nbwis (Toledo 
Legal News) will be furnished at 98.00 per .volume. 

Bound copies of Vols. 1. 2 or 8 of Ohio Decisions, or 
of the Legal Nbws will be sent in exchange for the , 
advance sheets, at 91.00 per volume in full sheep or 76 
cents in half sheep. 



I They have a good one jUst at present 
' on a well-known Bangor lawyer who is 
I noted for his absent-mindedness He 
I went up his own stairs the other day and 
I seeing a notice on his door. *' Back at 2 
o'clock," sat down to wait for himself. 



The late decision of the Ohio supr/sme 
court, holding certain sections of the 
mechanics' lien law unconstitutional, is 
to be reviewed by the United Slates 
court of appeals of the sixth district. 
The question will be raised in the case 
of the Jones & Laughlin Iron Company, 
of Pittsburg, Pennsylvannia, which ap- 
peals against the Great Southern Hotel 
Company, of Columbus. 



Entered at the Postofflce, Norwalk, Ohio, as second 
class matter. 



THE FOREMOST OHIO LAW PAPER. 

— ___ i 

The growth of this paper during , 
t896 hiM been so marked that we conr- : 
fldenUy tMsert that it now has a greater \ 
circulation than any other Ohio law \ 
paper • It also contains so much tnore I 
legal matter that we are jusHftitd in 
clai'ining it to be the leading paper in 
its elassm ' 



LEGAL NOTICES. 

The following is an extract from a 
recent decision of the supreme court of 
Indiana, relative to publication of legal 
notices in court papers : 

"Its special purpo.se is to give the news 
of the court and to circulate this news 
generally amongst all those, who, whether 
of the legal profession or not, maj' be in- 
terested in such proceedings. We are, 
therefore, unable to see how the end pro- 
posed in the statute, namely, to reach by 
publication a party interested in a suit 
in court, could be better attained than 
by publication in this newspaper. 

"In the case before us the news'paper 
circulated to a great extent amongst per- 
sons whose business it is to carefully 
watch the proceedings of the courts ; and 
through such persons, if not directly, 
those interested are better enabled to re- 
ceive knowledge of the matter before the 
court than if the notice were printed in a 
newspaper whose readers might not give 
so much attention to court proceedings." 
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A case of interest to lessees of land and 
oil operators has been decided in the 
Jefferson circuit court, recently, and the 
result, in favor of the lessor is likely to 
produce a number of similar suits. One 
Joshua. Moores brought suit against the 
Castner Oil Company for rental for his 
farm under a bontract which provided 
that a well was to be drilled on the farm 
or in the vicinity, or they were to pay 
the rental. The oil company drilled a 
well nearly two miles away and main- 
tained that it was in the vicinity. A 
justice, and a jury in the common pleas 
court gave Moores a verdict for the full 
amount, and t*-e circuit court aflSrmed 
the decision of the lower court. It was 
held that, had the well been drilled on an 
adjoining farm, it might have been in 
the vicinity, but with several farms in- 
tervening, it was not. 



wide experience which enables him to 
write understandingly as well as enter- 
tainingly upon this subject. Nearly 
twenty years ago'he was one of the of- 
ficial reporters in the United States 
senate, and subsequently was on the New 
York Herald, and also private secretary 
to John Russell Young, author of a his- 
tor>' of General Grant. 

Mr. Garber was ohe, if not the first 
official court reporter, in shorthand work 
at Indianapolis, which position he still 
retains. H^ is also one of the proprie- 
tors and publishers of the ** Courier *' at 
Madison, Indiana, is a son of the late 
Col. Garber, who was formerly the 
editor and proprietor of that paper. 

We have no doubt the publication of 
this paper in the Lhgal News will 
prove quite interesting to our readers. 



Last week. Thursday, Judge Wright 
of the Hamilton common pleas found 
that S. B. Hayman, had unfaithfully 
discharged his duties as a notary public, 
^nd was removed from oflSce as a notary 
public of Hamilton county, and ordered 
to pay the costs. The entr>- directs that 
a copy of the charges and specifications, 
and of the judgment of the court be for- 
warded to Governor Bushnell. 

Hayman's offense was that of certify- 
ing in blank to receipts, for salary, after- 
wards fraudulently filled out by George 
Hobson, and the money collected on 
them by him. The excuse offered to the 
court for so doing was that he, Hayman, 
expected to be present when the receipts 
were sig:ned by the persons who were to 
sign them, but after the receipts passed 
to Hobson's hands he was unable to get 
them back again, and had no notice as 
to when the>' would be filled out. 



We publish this week the paper of 
William S. Garber, Esq., read before the 
Centur>' Club of Indianapolis, March 2, 
1897, entitled '* Huniin Nature . in 
Court " The svibject is one of popular 
interest and was exceedingly well re- 
ceived when read and has excited wide 
comment since. 

'Mr. Garber, in addition to much nat- 
itral and acquired intelligence, has had a 



HUMAN NATURE IN COURT. 

(Paper of William S. r;art>f .-, ESsj.. read before the 
Century Club, Indiunapblis. March i. 1807.) 

I am not sure that I know exactly 
what is meant by the expression ** hjiman 
nature./' I do not know whether it is 
human nature or, something worse, in 
the plumber, that makes him leave as 
soon as he has the floor torn up, the 
water turned off, and the house made 
uninhabitable ; that makes mos^ of us 
exhaust the wrong places before look- 
ing in the right place for ^ missing 
paper ; that makes us more likely to 
guess wrong than right when there are 
only two ways of guessing. I itnow it is 
quite common to hold human nature re- 
sponsible for many things with which it 
has not the slightest concer^i. "Adam 
was human; that accounts for it all," 
says Pudd'nhead Wilson in his Calendar; 
but I am not prepared to say that human 
nature has any more to do iu making 
men mean, selfish and trifling, than it 
has in making them just, generous, self- 
sacrificing and capable. Even animal 
nature is slandered a good deal, and hu- . 
man nature, though we excuse many of 
our faults and frailties by reference to 
it, must be better than common, ordi- 
nary, outdoor nature, inasmuch as ^t has 
Divine attributes. If this pajper is found 
to follow the well worn path, and dwells 
mainly upon the foibles of humanity as 
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peculiarly exhibiting human nature, I 
wish in advance to disclaim such pur- 
pose. At best they but exhibit one side 
of it. I take the expression refers more 
especially to those peculiarities and 
characteristics which are common to the 
race, and which manifest themselves in 
all under like or somewhat similar cir- 
cumstances when the subjects of obser- 
vation are thrown off their guard, and 
when the surrounding conditions are 
sufficiently new and unfamiliar to cause 
them to act from nature, or impulse, in- 
stead of from habit, thought or expe- 
rience. Men do not exhibit natural 
qualities so much in the ordinary routine 
duties of liie. Busy men are pretty 
much the same the world over, because 
being busy is an artificial condition, a 
state abhorrent to the natural man. The 
natural man is indolent; he does not 
like to be busy and is not, except upon 
compulsion. A great German travelei", 
being asked if there was any character- 
istic possessed in common by all races of 
mankind, replied, "All men ai*e lazy." 
. Therefore, those who affect the study 
of mankind seek places where men con- 
gregate in idleness, for pleasure and 
amusement, or where they meet in a 
semi-business capacity. They get the 
most picturesque results from crowded 
streets, places of amusement, street cars, 
railway and other public conveyances. 

A few years ago the Tombs, Five 
Points, Harry Hill's Dance House, the 
Bowery and Barclay street were usually 
recommended to the stranger visiting 
New York, as the best places to study 
human nature. Sometimes' they would 
be recommended as good places to see 
life in its various phases, etc., and this 
was perhaps more accurate than the 
other expression. They were good 
places to see a certain condition of life, 
but a condition as far from exhibiting 
the common traits of humanity as the 
circles of the four hundred ; for artificial 
conditions and surroundings have warped 
the one as far from nature as vice and 
degradation have the other. 

While beer gardens, comer groceries, 
hotels, public conveyances, political 
meetings, and all places where men con- 
gregate for entertainment, or are brought 
together by circumstances and motives 
apart from those connected with their 



regular pursuits, afford opportunities, 
probably the best place to observe human 
nature, pure and simple, is the cburt 
room, where it is, in a measure free 'from 
the influences of daily habit, and not oV 
scured by the more noticeable manifes- 
tations of vice and degradation. . In the 
court room men and women of all classes, 
and pursuits, attorneys and court officers 
excepted, are taken out of the counse /f 
their ordinary life ; they are stripped 6f 
the veneer ac quired in their u<>ual 
associations, and subjected to tests and 
experiences new to them, which cdme 
upon them without notice, and pull 
upon untried strings and chords in their 
mental makeup. The influences, of 
enviionment and habit are in great de- 
gree lost. They are niterested actors 
and actresses iti the drama that is being 
presented, rather than mere spectators; 
but they have had no opportunity to learn 
their parts, and do not know their cues 
to speak or act or remain silent, as they 
would at home, or in their shopis or, 
places of business ; but they never lose 
sight of the fact that they are in the cast, 
or underestimate the importance of their 
role. They are moved, and in turn re- 
strained, by the strongest motives that 
influence men and women ; and each has 
to play his part, go through his lines, 
without rehearsal or prompter. Human 
nature under such circumstances is 
likely to be exhibited at its best and 
worst. 

Judges and attorneys, being bu.sy men 
engaged in their ordinary work, and con- 
trolling the situation hi great measure, 
not, perhaps, exhibit so much human do 
nature as litigants, witnesses, and 
jurors. Still, it is now and then ap- 
parent that they were not overlooked in 
• the distribution of frailties bequeathed 
! to us by father Adam. Under the cir- 
' cumstances referred to, the display of 
human nature by counsel i^ seldom more 
; serious than is involved in sternly re- 
proving a witness for volunteering, as he 
terms it, evidence that does not happen 
to fit his theory of the case, and which 
the witness innocently imagined to be 
the very thing called for by perhaps ar 
an^biguous question ; or more sternly 
lecturing the unfortunate occupapt of 
the box for the irrelevancy of some re- 
mark he has been led to make in reply 
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to some equally irrelevant comment of| 
counsel on a previous answer. As for i 
the judges, the high position they oc-i 
cupy, the grave responsibility resting | 
upon them, and the respect with which j 
they are regarded and treated by the Bar, ' 
and, indeed, all who come in contact i 
with them, seems to strengthen their j 
character, and eliminate, or at least in ^ 
large degree enable them to suppress, i 
many exceedingly human tendencies. 
The patient attention they give counsel 
atid witnesses when realizing so much ; 
better than counsel can, that the time 
and temper being spent on some partic- 
ular point is entirely out of proportion 
to Its importance, is noticeable at all , 
times ; but still they are common cjay 
also, and cannot avoid occasionally giv- 
ing evidence of the fact. Sometimes it l 
is by a certain facetiousness which is 
well received by everybody except the 
poor fellow who happens to be hit, but is 
all "the more galling to the person who 
constitutes the solitary exception frpm 
the fact that he cannot .strike back. It 
i^ more serious when it manifests itself 
in arbitrary conduct and rulings, but this 
is not common,. though the habit is some- 
times unfortunately developed by long 
service on the bench ; but then the many 
excellent judicial attributes developed at 
the same time may be set ofiF against this 
weakne.ss. When the court happens to 
be a justice of the peace the tendency to 
find against the party that can pay costs, 
is said to be a human failing ; but about 
this I express no opinion. Illustrating 
the most common display, first alluded 
to, some time ago a lawyer called as a 
witness remarked as he took the stand: 

**Itis said, a good lawj'er makes a 
poor witness." Leaving the stand after 
a rigorous cross-examination, lin which 
he probably did the best he could, the 
court remarked: '*If the converse of 
the proposition you stated on taking the 
witness stand is true you have demon- 
strated your ability as a lawyer.*' 

The part jurors take in proceedings in 
open court is of course restricted, but 
their verdicts, and the manner of arriv- 
ing at them, afford amusing illustra- 
tions of their susceptibility to in- 
fluences and considerations, which 
if not legal, are very human. 
In no animal except man is the spirit of 



compromise found at all; and nowhere 
else in man will it be found as ipanifested 
in the jury box. Facts are said to be 
uncompromising things, and must, like 
truth, always consist; but jurors often 
reach conclusions that consist with none 
of the facts proved in the case, by exer- 
cising the human expedient of com- 
promise in a most unique and extraor 
dinary manner. In a suit for damages, 
growing out of an assault and battery 
case, one set of witnesses swore most 
positively ihat at the moment of the 
assault the defendant advanced on the 
plaintiff and the plaintiff stood 'Still ; an- 
other set of witnesses swore with equal 
positiveness that the plaintiff advanced 
upon tjie defendant and the defendant 
stood still. The jury, after deliberating 
some fourteen hours, answeted an inter- 
rogatory upon this point to the effect 
that * ' the plaintiff and defendant ad- 
vanced on each other simultaneous." 

Another approved method of reaching 
a unanimous verdict, that it is said used 
to be more or less re-orted to, was to 
select out of the twelve men, good and 
true, the lour best seven-up players, two 
to represent the plaintiff, and two to "rep- 
resent the defendant, the finding to abide 
the result of the game. If there were 
not four players of about the same skill 
on the jury representatives of the plain- 
tiff and defendant might toss pennies for 
it. U the main issue should be thus de- 
termined in favor of the plaintiff, the 
amount of the verdict is easily reached 
by each juror putting down on a piece of 
paper the amount, that the plaintiff in his 
opinion is entitled to, adding the twelve 
amounts together and dividing by twelve. 
This meth^ has not gone into disuse. 
It is objectionable because of the advan- 
tage it gives old and experienced jurors 
over those newer in the business, the 
old timers having learned when they 
were for the plaintiff, to put their figure 
up high enotigh to bring the sum reached 
by averaging the twelve amounts to 
about what they think the verdict ought 
to be. 

It is well known that the fact that 
there is a woman on one side, especially 
if she is young s^nd good looking, has a 
great deal of weight with jurors, which 
is creditable to the innate gallantry^ of 
the race. At it does not indicate ability to 
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discriminate nicely between the abstract 
rights of parties. In the jury room the 
scales of justice also fall easily to the side 
of a poor man against a rich man. or cor- 
poration. The necessity of vindicating 
the Jaw and protecting society is not 
strong enough to secure the infliction of 
just penalties upon the' guilty when 
the jury permit themselves to con- 
sider the anguish and suffering that 
will be brought upon innocent relatives 
and friends. This is likewise more cred- 
itable to goodness of heart and human 
sympathy, than to sound judgment and 
common sense. But gallantry is com- 
mendable, and kindness of heart and 
sympathy with those in trouble and 
affliction are human attributes which we 
WOUI4 not want to dispense with, even it 
they do result occasionally in the miscar- 
riageiof justice. 

But there are many other considera- 
tions that have weight with jurymen — 
the Law and the ' evidence of course 
have a little, but previous individual 
.experiences and' personal peculiarities 
aiid tendencies probably have as much, 
if not more, to do with the making of 
verdicts. 

In a case where a young man sued the 
street car company for damages because 
he had been licked by the conductor, 
one of the jurors, we will callS niith, hap- 
pened to be just fresh from a commission 
to assess damages and award benefits 
for the condemnation of a piece of real 
estate. The evidence showed that the 
young man had been isomewhat fresh 
and officious in his conduct, but not 
enough so to justify the assault and 
really serious beating that he received. 
He was a young man of good standing 
in the community, and the chastisement 
having taken place in a street car, more 
or less filled with people, he and his at- 
torneys looked forward to a substantial 
verdict to compensate him for the morti- 
fication and humiliation sustained, a^ 
well as for the personal injuries inflicted. 
But he bore himself during the trial^ 
SQmewhat as he had in the street car, 
with an **I.own the earth" air; and to 
the surprise of everyone who heard the 
evidence the jury brought in a verdict in 
his favor for the paltry sum of twenty- 
five dollars. It was afterward learned 
{hat the entire jury were of the opinion 



that the young man's damages should be 
assessed at a thousand dollars; ]3Ut 
Smith, while acquiescing in this amount^ 
succeeded in convincing the other eleven 
men that it was their duty also to assess 
benefits, and that the licking was worth 
to the young man, at that critical period 
in his life, at least nine-hundred and 
seventy-five dollars. Leaving a balance 
of twenty-five dollars to his credit, for 
which they rendered verdict. 

Jurors also have a very human ^ay of 
doing what they suppose to be justice, 
regardless of the court's instructions a^ 
to the law. There is a story current of 
a jury which was practically instructed 
by the court to find for the defendant ; 
that the plaintif! had failed to make a 
case. They did not do so, however, but 
remained out all night, and the bailiff 
reported them in the morning as unable 
to agree, and asking to be discharged^ 
The court was astonished, ite had 
the jury brought in, and repeated- 
his instructions and, thinking some ob- 
stinate fellow must be holding out against 
the coiul and the other eleven, h6 added a 
lecture on the duty of jurors to mak^ 
reasonable concessions, etc., and stated 
further that there was no reason for a 
disagreement in the present case, and he 
hoped they would return shortly with a 
verdict. As the jurors were filing out 
of the court room, the last man turned, 
and addressed the court, said, '* I am the 
only one with you. Judge; shall! give 
in?" 

But litigants are the most interesit- 
ing study. There is perhaps no situa- 
tion in life that illustrates so well, the 
effect of interest on the operation of the 
mental faculties. How quick men are 
to comprehend what makes to their ad- 
vantage. How obtuset in catching on to 
what is going to benefit the other fellow. 
The closest and nicest distinctions in law 
and precedent are readily grasped by the 
layman when drawn by court or coun^l 
to sustain a decision in his favor. Broad 
and fundamental principles of law and 
equity are entirely beyond his ken when 
quoted to sustain the position of his an- 
tagonist. If, in exceptional instances, 
he does realize the justice of the princi- 
ple quoted against him, he utteriy falls 
down in the attempt to apply it adversely 
to himself in the case at issue. A rul- 
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ling, ot the court on a demurrer is the 
most frequent occasion for the exhibition 

. of these mental peculiarities. 

Counsel for defendant, who have, 
perhaps, succeeded in having the plain- 
tiff demurred out of court, because of 
the instiflBciency of the complaint to state 
a cause of action, have no difficulty in 
making their client understand how it 
was done. Nothing so easy, In fact no 
course of procedure could be more natural 
and logical to his mind ; he knew the 

.plaintiff had no case all along; it was an 
outrage that he should be forced to re- 
tain counsel and leave his business and 
cometo court at all ; but then, he reasons, 
it is one of the results of allowing every- 
body to sue without giving bonds for 
costs.; he knew all the time the court 
would . dismiss the whole proceeding as 
soon as he got a chance at it ; he has been 
unnecessarily subjected to trouble, incon- 
venience and expense, but the court has 
vindicated him as far as it was in the 
coiirt^s power, and he is not disposed to 
kick. But how is it on the other side •* 
The plaintiff is completely at loss to un- 
derstand how his case was thrown out of 

'court,, defeated tor the time, without a 
trial, without the examination of a wit- 
ness, without his even being permitted 
to , tell the story of his grievance, or 
wrong. I imagine there is no duty fall- 
ing upon an attorney that requires more 
tact and skill than the explanation of 
such an occurrence to his client. 
While it is not so in fact, 
owing to the difficulty I have just re- 
ferred to of making the layman under- 
stand nice distinctions in law, when they 
operate against his side of the dispute, 
the attorney is frequei driven into a 
position where he musi either confess 
that he did not know how to draw a good 
complaint, or assert that the court did 
not know a good complaint when he 
read it. I am violating no confidence 
when I say that in such cases the latter 
position is the one usually assumed. 
When the plaintiff comes back with an 
amended complaint that the court holds 
good, it is the defendant's turn to be 
puzzled and mystified. He is not sur- 
prised that the plaintiff has been able to 
amend his complaint so as to make a 
good case on paper. That simply re- 
quired a willingness on his part to allege 



whatever waS' neeessary, wiiting mate- 
rial, and knowledge of what was requi- 
site. Willingness to allege anything 
whatever he concedes to the plaintiff in 
the largest degree. Pen and paper are 
easily obtained, anCi the court furnished 
the necessary knowledge when he sus- 
tained the demurrer to the original com- 
plaint ; so the fact of the amended com- 
plaint is accounted for. What surprises 
the defendant and causes him to lose 
faith in courts of justice, and public in- 
stitutions generally, is the fact that the 
plaintiff is permitted to amend. He 
knows the facts in dispute have not 
chaneed since the filing of the original 
complaint ; of course the plaintiff stated 
his case as he believed it to be in that 
complaint, and the court .«iaw there was 
nothing in it ; and now when the court 
knows there is nothing in the charge 
and allegations, the plaintiff having failed 
on the best presentation of the case that 
he could make before being educated by 
the argument and ruling on the demur- 
rer, he is to be permitted to try again, 
and see if his counsel cannot make up, 
manufacture a case, and the thing is to 
go on indefinitely, and he, the defend- 
ant, is to keep dancing attendance upon 
court to the destruction of his peace of 
mind and the material detriment of his 
business affairs. Is this what courts are 
organized for, he asks himself; is this 
the justice that every man is guaranteed 
under the constitution of his state, 
**freely and without purchase, completely 
and without denial, speedily and with- 
out delay?" The obtuseness is on the 
I side of the defendant now. It is all 
j clear enough to the plaintifl. There is 
I nothing in ihe proceeding, as the plain- 
! tiff views it, that would even suggest in- 
jquiry. It is all exactly right, ^\^^en 
j the case is put at issue and the trial be- 
8:ins, he has settled down to the feeling 
'that the judge was, maybe, a littlecranky 
! at first, but he has wobbled around all 
! right ; and this feeling lasts until he 
; takes the stand and is not permitted 
I to tell the things he has been going 
I over with his counsel and friends and in 
I his mind, when there wa^ nobody to lis- 
j ten, in anticipation of this very occasion. 
jThen he finds that the judge has got 
I cranky again ; that counsel on the other 
I side is unfair, captious, unreasonable, 
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even, perhaps a greater rogue than hisness whose mishearing' causes comicai 
unprincipled client. It goes on so to and often startling answers: the irrele- 
the end, the judge awaj' up in the esti- . vapt witness whose memory for details 
mation of the plaintiff, a second Daniel) and incompetent conversations is only 
come to judgment, and correspondingly ; exceeded by flow of words and inability 
low in the estimation of the defendant ; to remember anything important, and 
and then high up in the opinion of the the interesting witness, generally a pre- 
defendant and below par with the plain- possessing young lady, who^e becoming 
tiflF; not that they impugn the court's costume, demure behavior, downcast 
honesty of purpose and good intentions eyes, blushing cheek, and faltering but 
— although sometimes they do that — but sweetly modulated voice makes sleepy 
generally they think the court simply jurors give attention, and w'arns most 
fails to grasp the situation, does not un- 1 skillful cross^examiners to bewar6. 
derstand their side, is decbeived as to thej The key to many of the idiosyncrasies 
other ; and quite frequently there is the ; exhibited on the witness stated may be 
feeling that the reason the court does i found in the fact that very few witnesses, ^ 



not understand, or in case of adverse 
verdict the reason the jury did not' un- 
derstand, is because the party was not 
allowed to tell his story in his own way, 
but was in,terrupted and restricted to| 
fragmentary statements by opposing, 
counsel, who were sustained in their ex- 



whose testimony is of real importance in ^ 
the matter at issue, take the stand with- 
out more or less bias, fhey are domi- 
nated by a desiire to accomplish some 
result beyond the mere recital of such 
facts as are within their knowledge. , 
There is quite a large class pf people 



asperating conduct or by a misguided | who are utterly and absolutely unable 
court. And it not unfrequently happens ' to discriminate between what they recol- 



that the defeated party's own counsel is 
iheld responsible for bad results, because. 



lect and the conclusions the> have 
reached by reasoning from the facts 



having a better appreciation of the pos- they think they know. Many who could^ 



nihilities of cross examination on the 
subject hiiS client wants to enter upon, 
or the opportunities its introduction 
would give the opposite party or rebuttal, 
he has interrupted and started his client 
off on another line, or, as he sometimes 
.has to do, forbidden his making the 
statement he thinks would be especially 
effective. If the finding is in his favor 
he readily comes to the conclusion that 
his lawyer knew best ; but if the finding 
is the other way 
think that his own attorney understood 
the case little better than the lawyer on 
thfe other side and the court, and he is 



make the distinction consider 'it unnec- 
essary to do so. This is particularly 
the case with men engaged , in 
the management of large business 
enterprises.- Such a man is in the 
habit, in his own affairs, of i-elving upon/ 
his memory for little and, upon his act* 
ual knowledge of the conditions with 
which he is to deal much lesis. He acts 
in matters of the highest importance 
upon reports which come tto him from 
he is quite likely to subordinates, whose business it is to 
supply him with accurate inforpation, 
^nd upon his deductions from tins facts 
reported to him. If he has a clear recol- 
liable to be possessed evfer after with the lection that a certain tranBaction Was 
idea that he was defrauded of his rights i thus and so, and also a memorandum, or 
by gross malpractice on the part of his | book eiitry, even though made by some- 
counsel, one else, he would look up the nietno- 
Most men and women make their only randum before acting upon. his memory, 
appearance in court as witnesses, and in and if his n^emory and the memorandum, 
this capacity humar^ nature presents | were at variance he would, without hesi- 
many phases that are both interesting tation, consider memory ht fault and 
and amusing. With the ordinary types [govern himself by the writing. It is 
most everyone is familiar. There is the i qnite naturial that he should not take 
dull witness who does not know his own kindly to the lule of evidence that the 



handwriting, the confident witness who 
knows it all, the partisan witness who 
cannot. wait for questions, the deaf wit- 



written memoramdum is nothing, and he 
must testify from recollection or not tes- 
tify at all ; and that the very memoran- 
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dum which he made or had made, in 
order that he might not have to rely 
upon his memory, has no standing in 
court unless he can say that he has a 
present recollection of the matters 
therein set down. And so with his 
books of account. All business men 
consider their books better than the best 
memory. Some consider them next to 
I the bible in point ot infallibility, and 
many revere them even more. When 
on the witness stand he wants to give 
the court the best he has. Is it any 
.yonder that he is surprised, and cannot 
understand, when informed that the very 
thing that would, in his way of thinking, 
settle the whole controversy, cannot be 
received as evidence on his side of the 
dispute at all? And he is more likely 
to be impressed with the wisdom of the 
law when he learns, as he is likely to do 
very shortly, that the entries on the 
book which were inadmi.ssible to sustain 
his contention, when he desired to intro- 
duce them, became competent evidence 
\n the hand of his opponent, and may be 
used to defeat him ? If he were a dis- 
interested spectator it could readily 
be explained, and he would read- 
ily understand, that to permit him 
to introduce in his own behalf 
entries of his own making, would be to 
permit him to manufacture evidence in 
his own behalf; and that it is entirely 
proper to permit their use against him 
because it may safely be presumed that 
entries against his interest would not be 
found in his book unless they told the 
truth. ' But as he is not a disinterested 
spectator, the whole proceeding strikes 
liim as contrary to common sense and 
fair play, and contrary to the rules of 
conduct governing prudent men in all 
the affairs of life ; and he thinks the 
laws of evidence admirably adapted to 
keep out the facts, and that Iruth must 
indeed be mighty if it prevail under such 
circumstances. 

It might be remarked in passing 
that/the rule requiring a witness to swear 
that a memorandum so refreshes his 
memory that he has a present recollection 
of the matters referred to in it, before 
the memorandum becomes competent, 
has a worse effect than simply to perplex 
witnesses. The less conscieniious wit- 
ness has no hesitation at all in swearing 



that his recollection is so refreshed by the 
memorandum that he now independently 
recollects the fact ; and thus secures the 
admission and consideration of evidence 
that would be otherwise incompetent. 
The conscientious witness will not do 
this but will state, what is the fact nine 
cases out of ten, that while he knows 
the matter contained in the memoran- 
dum to be true, he has no present recol- 
lection of it ; and he is therefore de- 
prived of the benefit of such evidence. 
In other words, th<5 rule operates to dis- 
qualify the conscieniious witness, and 
admit the testimony of those who are 
willing to stretch a point to make the 
evidence competent. Courts, however, 
are in the habit of construing this rule 
as liberally as possible, in order to avoid 
this diflSculty ; but when the point is 
clearly made they are oblige i to sustain 
it. 

But as I was saying the business 
man regards knowledge derived from 
reliable scources better than any man s 
recollection ; he is in the habit of form- 
ing conclusions and acting on them in 
matters of a great deal more importance, 
perhaps, than the one occupying the 
attention of the court, and he does not 
jtake kindly to the information which 
. comes to him quickly and often in no 
' very agreeable manner, from counsel or 
j from court, that his conclusions are not 
; wanted. It is passing strange to most 
witnesses of this class that the court 
■ must go to the trouble of forming its 
: own conclusion, rather than accept the 
, very excellent ones thev have to offer 
; ready made. 

Then again, there are those exceed- 
, ingly conscientious witnesses who from 
I former experience, have mastered these 
: nice distinctions that the law makes, 
and are overwhelmed by them. Going to 
j the other extreme, they believe they 
cannot state anything that is not a mat- 
ter of such positive recollection as to pre- 
i elude the possibility of error. As there 
is very little anybody recollects with this 
degree of certainty, counsel are driven to 
desperation in the effort to get out of 
them facts known to be within their 
knowledge. When a .statement is wrung 
from such a witness by most vigorous 
and ingenious questioning, he at once 
proceeds to qualify it with other state- 
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ments as to how it might have been 
otherwise, until there is nothing left in 
the shape of reasonably positive afl&rma- 
tive testimony ; and the party who calls 
him is in despair, and his attorney is 
ready to engage in a wordy warfare with : 
anybody, on any pretext. 

Another frequent cause of misunder- ; 
standing, embarrassment and bad feeling 
between witnesses and counsel is the fact ! 
that counsel want a categorical answer, I 
and the witness, without the slightest | 
intention to evade, answers, using anj 
idiom, or form of expression which ini 
ordinary intercourse would be considered ; 
and accepted as such, but which, strictly i 
speaking is not. For instance, the 
question is put on cross-examination, 
'•Did you say so and so to George Jones 
at the Union depot?" The witness, only 
desiring to make an emphatic denial, 
replies, "Well, I rather guess not." It 
may be important to have the witness 
deny or admit, without qualification, and 
the examining attorney does not want an 
answer in the record that, in the reading 
of it, is nothing more than a qualified 
guess; so he repeats the question. The 
witness replies with a little irritation, 
"What would I say that for?" This is 
unsatisfactory and the question is put 
again, this time with a little heat on the 
part of the examiner, and the witness 
replies with more impatience, '*That he 
should think he didn't say anything of 
the kind." For obvious reasons this 
answer also falls short of what is wanted, 
being little better than the first, and the 
question is again repeated and perhaps is 
answered, "Of course I wouldn't say 
that." This reply is objectionable as the 
result of reasoning and not recollection., 
and the question is put with more vehem- 
ence of manner a fifth time. The wit- 
ness is now convinced that counsel is 
trying to annoy and bully him, to get 
him rattled and then entrap. him in some 
unfair manner, and he becomes angry and 
suspicious and is on his guard against 
giving a direct and explicit answer to any 
question whatsoever. He says that he 
has already answered that question two 
or three times, and counsel, convinced 
that the witness is purposely evading, 
repeats the question with some uncom- 
plimentar>^ comment. The witness takes 
the continued repetition of the question 



as a reflection on his intelligence, ^s an 
eflbrt to belittle him and discredit 
him in the estimation of the court 
and jury. Of course from this 
time on counsel and witness are hope- 
lessly apart and at cross purposes. The 
witness, however fair-minded he may 
have been at first; resolutely refuses to 
say what he imagines counsel, for some 
dark purposes, wants him to say, as long 
as he can possibly avoid it ; and counsel 
are more than ever determined to accept 
nothing but complete Categorical anr' 
swers. Tempers do not improve under 
these circumstances. It is a very short 
time until both appeal to the court, ^the 
witness for protection, and counsel that 
the court will instruct the witness that it 
is his duty to answer questions. 'The 
court seldom does either. Experi- 
ence has taught him a better way. He 
turns in his easy chair towards the wit- 
ness, and in the voice of ordinary con- 
versation repeats the question over which 
counsel and witness hav^ got so at log- 
gerheads, and the witness naturally, with- 
out particular purpose to do so, answers 
it directly and completely. The ex- 
aminer starts in again with a clear field, 
but the state of feeling is such that mis- 
understandings are easy now, and mutual 
admiration is not the dominant sentiment 
when the ordeal is over. 

It is wonderful how a question by the 
court straightens things out. The reason 
is simple. The court's question receives 
better attention than question of coun- 
sel, and the mind of the witness is more 
receptive; not being suspicious of the 
court he gets the point of the question 
and answeis without thought as to where 
it leads. 

Before any cross-examination has gone 
very far the witness has ordinarily be- 
come more or less biased and partisan. 
If he has no direct interest in the litiga- 
tion, or in the parties to it, he becomes 
partisan by attempting to sustain his 
position against the assaults of the en- 
emy — the cross-examining attorney — 
and so instead of giving his best atten- 
tion to the question put, his mental fac- 
ulties are much more actively engaged 
in the effort to figure out the purpose of 
the question, where it reaches, what the 
questioner is driving at; he always 
credits the cross examiner with ulterior' 
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'motives and deep designs, and in the 
effort to fathom them he unintentionally 
los^s the point of the question, and his 
answer is farther from meeting it than 
he ^intends or ^realizes. This happens 
often when the question is clear and ex- 
^plidt. Of course many questions have 
not th^se characteristics, but on the con- 
trar>' are involved, obscure and ambig- 
uous. Often a concise question can be 
construed in two or three different waj's; 
in which case the witness takes it the 
way it was not meant. Then it is a 
great deal more difficult than most 
people appreciate to frame questions 
that are not objectionable as leading 
and suggestive which will call out the 
facts wanted. A recent graduate from the 
law school may raise objections and 
wrangle over law questions like a vet- 
eran, but his inexperience is painfully 
evident in the examinations of his own 
witnesses. The witness, not being famil- 
iar with the rule forbidding leading 
questions, frequently supposes it is some- 
thing else wanted, rather than the mat- 
ter he has talked over with counsel, 
simply because the question does not go 
direct to that point. And so he gropes 
around answering as to a lot of things 
that are irrelevent until his temper is 
rufiied by interruptions and objections. 
Many attorneys do not take the trouble 
to frame their questions as carefully and 
clearly as they could. Others think it 
is necessary to keep things niovingtomake 
question follow question rapidly, in order 
that the witness may not be given time 
to think ; losing sight of the fact that 
this courst; also deprives him of a like 
opportiinity. More cautious and pains- 
taking lawyers put bungling questions 
because their mind is intent on tacts that 
they want to bring out without opening 
the door for the bringing out ot other 
undesirable facts on cross or reexamina- 
'tion, rather than on the wording of their 
own questions. Their attention is also 
to a' considerable extent upon the effect 
that a possible answer this way or that, 
may have upon the case in general. 
These facts are sufficient to make mis- 
understandings not only easy but prob- 
able; but in addition, the effect of the 
application of many of the rules of evi- 
dence upon men fresh from stores, offi- 
ces and shops is, to say the lea.st of it, 



confusing. They neither understand the 
rules nor the reason of them: many of 
them seem to be indirectly contradictory. 
No sooner has the layman, on his first 
appearance in court, mastered the gen- 
eral proposition that he must not testifj' 
to anything he has heard anybody else 
say, but must confine himself strictly to 
matters within his absolute personal 
knowledge, that he is asked if he is ac- 
quainted with somebody's reputation for 
truth and veracity, for instance, and is 
told that reputation is made up of what 
people say of a man, and it is on his 
knowledge of what people say that he 
must answer; that his own knowledge 
in the premises is in the highest degree 
improper; and for the infraction of no 
other rule is a witness sat down upon so 
hard. That he must first answer affirm- 
atively that he is acquainted with such 
reputation before he can give his opinion 
as- to whether it is good or bad would not 
seem to be an unreasonable requirement 
nor one difficult to comprehend,* but, 
taken with the other feature of the ques- 
tion it seems to make the situation a 
hopeless one for the average witness. 
He is coached by the attorney who called 
him, lectured by the attorney who did 
not call him, and admonished by 
the court, until he does not know 
where he is, or what is wanted 
of him: and in many instances all 
efforts to enlighten only add to his 
confusion and embarrassment. **I don't 
know what you fellows are driving at, 
or what you want me to answer any- 
how," was the despairing cry of one 
witness in this situation. 

Harper's Drawer gives the following 
account of an Irish witness wrestling 
with the character- and reputation ques- 
tion. He is asked by counsel, **Do you 
know Mr. OTlaherty's charactc^r for 
morality ?** 

'* Excuse me, yer Anner, but would 
yez moind sayin' thot question over 
agin?" 

**Is he a man of good moral char- 
acter?" 

"O* im not afther understhandin' j-er 
Anner." 

Then the court asks impatiently, **Is 
he a good man ?" 

"Good man, is it? Shure he is thot. 
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Its i^esilf has seen him thumping the < hard for men to give up, acknowledge? 
faces afF two Orangemen to wanst." j themselves .wrong, or accept a suggested 

Some witnesses, however, do get the | modification of even au unimportant 
distinction through their heads, and are j statement to which they have, probably 
even capable of refining on it.. A de- , without thought, committed themselves, 
fendant railroad company was endeavor- j Indeed, the less important the matter, 
ing to prove the bad reputation of the the more lilceK is this trait to manifest 
plaintiff, a saloon keeper, and a man with itself, because in ihiportAnt matters, 
whom ever}' business tran^ction was ! conscience will keep it within bounds; 
likely to result in a personal encounter! I know one witness who persistently 
or a law suit ; who was persuasive with i maintained, in spite of the efforts ' of 
his fists, and untiring and pertinacious as | counsel to correct him» that on the ,24th 
a litigant. These qualities did not make i day of February, 1895, it was 110° belocw 
him popular but they commanded for zero in AVest Indianapolis. It is olten 
him a certain quality of respect, and ' the case that the more intelligent the 
people who were compelled by force of | witness, the more reluctant he is to re- 
circumstances to differ with him did so | treat or take back any thirig, and the mor^ 
as deferentially and respectfully as they j inclined he is, if he said the horse was 
could. When they were sure of their i sixteen feet high, to stick to it. This is 
company they failed to observe this mild- 1 the peculiar failing of the class called 
ness in expressing their opinion of his j expert witnesses. On direct examination 
personalty and his doings. A witness j they may be fair and candid. They he- 
was called and asked if he **was ac- 1 lieve the conclusion they have reached is 



quamted with the general reputation of 
the plaintiff for morality in the neigh- 
borhood where he resided and among 
those with whom he associated, making 



correct. It is a short step then lo the- 
position that the conclusion being cor- 
rect, it should be maintained. All the 
more so because he believes the attorney 



up that opinion from what people said ! on the other side, crammed for the 



about him, and the way they received 
him.'' The witness started to answer in 
an indirect way, and counsel on both 
sides were on their feet in an instant, the 
one objecting, and the other explaining 
th^t that particular (question must be 
answered yes or no, that he did or did 
not know the reputation, before he could 



purpose by other experts, is going to 
resort to everv means, fair or unfair, 
catch questions and tricks, to drive him 
from it in discomfiture and disgrace. 
Hence, they come to regard the cross 
examination as a sort of intellectual con- 
test, a tournament of wit, in which he 
and the experts on his side joust with the 



proceed further. The court quieted attorneys and experts on the other, 
counsel and entered upon an elaborate! rather than in an effort to get at the 
explanation of the question, that it did j truth. 

not call for the personal knowledge ofj The extent of the recognized informa- 
the witness, etc., that he must make up ^ tion of the cross-examining attorney ha^ 
his answer from what people say about j ps much to do with the quality of their 
the plaintjff and the way he is received answers as the limitations of their own 
by his neighbors. '*That is just it, i knowledge. When they are sure they 
Judge," exclaimed the witness, "that is ■ have him in deep water they are not at all 
just the difficulty ; you have got two ele- 1 particular about getting over head them- 
men,ts in that question; I can't answer ; selves ; they talk of matters of which 
it that way ; if you go by the way peo- 1 they know little or nothing as positively 
pie treat him he is the nicest man in the as of matters with which they are entirely 
county; if you go by what they sdy ! familiar. A physician of this city, distin- 
about him, he is the worse man outside I guished for his all-around intellectual 
the penitentiary. j capacity, broad Common sense and fair- 

The answer satisfied all parties. ness, as well as for skill in his profession, 

A great deal of not exactly false, but i was called to testify as an expert micros- 
at l^ast loose swearing, is due to unwil- 1 copist in a case where forgery was 
lingnesB in , everyone, more or less, to charged. The document in controversy 
retreat from a position once taken. It is 1 was partly printed and partly , written. 
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The questidijL was whether the written 
characters were over the printed, or the 
printed character^ over the writing. If 
. the written matter was over the printing 
it was as it should be. If the printing 
,was over the writing, it would raise a 
. strong presumption against the regulari- 
ty of the document. The cross examina- 
tion drifted oflF into the mechanical 
process of printing, about which the 
doctor knew less than most people. But 
no one would have discovered it from his 
manner of testifying. He described 
. minutely how the impression was made 
on a printing press, by type placed in a 
frame that came down on the paper 
spread out on a stationary plane or flat 
surface, to receive it, and what the pecu- 
liarities of an impressison made in such 
, manner would be, discoursing upon their 
presence, or absence in the document. 
Evidently his idea of a printing press 
was based on somebody's notary public 
seal or date sta Ap. However, the attor- 
ney, cross-examining seemed to have no 
jnore correct ideas of printing processes 
than the doctor, and the examination 
passed on to some other point. Shortly 
afterwards I happened to meet the doc- 
tor, With whom I am proud to claim 
some degree of personal friendship. 
/*Well," he greeted me. "don't you think 
1 got away with the old judge?*' refer- 
ring thus familiarly to the eminent coun- 
sel who had cross-examined him. ' *That 
is what is the matter with expert wit- 
nesses," I replied : **You are more intent 
■v^upon getting away with the man who is 
cross-examining youthan upon telling the 
truth." . "Now what do you mean by 
that?" he asked. "Well," I said, "you 
-testify as explicitly about things I am 
pretty sure you don't know anything 
about as you do about things I believe 
V you know-all about." "I do not under- 
stand you," he said. "Well," I explained, 
•*you don't know anything about print- 
ing; yet you testified as to how that 
. printing was done with as much certainty 
and definiteness as you did anything 
else." "Why do you say I don't know 
anything about printing?" "Because," I 
replied, "there never was, such a printing 
press as you described." "I will show 
you one," he said. I expressed my will- 
ingness to look at it whenever he found 
one. Some davs afterward I met him 



and he said, "I haven't found that print- 
ing press ; I guess I was a little off on 
that ;' but the old judge didn't know any 
better, anyhow." 

Most attempts on the part of a witness 
to be funny result disastrously, and the 
best lose in the telling. In fact the 
judge is the only person in court who 
can attempt a joke with absolute safety. 
A joke depends for its. success as much 
upon circumstances as upon its own 
merits. If the time is inopportune, or 
the hearers not in the humor, the most 
brilliant witticism falls flat, or worse, re- 
coils upon the head of the unfortunate 
perpetrator. In court the time is most 
always inopportune. Spectators are gen- 
erally in sympathy with a witness as 
against the attorney, but any expression 
of sympathy on their part is promptly 
suppressed. The immediate friends of the 
joker show their appreciation as much as 
they dare, but his own counsel frown upon 
such levity, and counsel on the other 
side refuse even to recognize the fact 
that a joke has been attempted, but treat 
the unfortunate sally as they would any 
serious answer from th^ witness box, and 
proceed with most inhuman cruelty and 
torturing deliberation to dissect and an- 
alyze and question its accuracy as a state- 
ment of fact. Our own best jokes would 
shrink and wither under such a frost, 
and the crude attempts of others could 
not be expected to survive. Occasion- 
ally, however, a reply is so apt, the hit 
so clean, that everybody is surprised into 
recognizing its merit, if they do not show 
their appreciation. Of course the thing 
must be spontaneous. lif a witness has 
to spar for an opening for his joke, its 
failure is sure and complete. Success is 
due almost entirely to the fact that it 
comes unexpectedly, and from an un- 
looked-for quarter. Some time ago a 
quiet-mannered old gentleman was sued 
by an attorney with whom in former 
years he had sustained very friendly re- 
lations. Thinking to get a certificate of 
character from his opponent, the attorney 
asked him if he, the attorney, had not 
done certain commendable things at that 
time. The old gentleman cheerfully ad-, 
nutted that it was so. Then turning to 
the jury he stated in a natural, matter of 
fact way, but with the slightest twinkle 
in his eye, "Sam wasn't a lawyer then." 
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In another case counsel had taken the 
deposition of a man named Jones, whase 
attendance he was unable to 3ecure ow- 
ing to the fact that he was doing time in 
the penitentiar>' at Michigan City. In 
order to pave the way for the introduc- 
tion of the deposition, it was necessary to 
show that the deponent was then beyond 
the reach of the process of the court. 
Having a witness on the stand by whom 
he thought he could prove this fact, he 
asked him if he knew where Jones was. 
The witness replied that he did not. 
Somebody interested in the case volun- 
teered the information that Jones was 
dead. " If you know he is dead, I know 
where he is,'* promptly replied the man 
in the box. 

But while the wit of the witness 
stand is not generally of a high order, 
being most frequently an attempt to get 
back at counsel, in which the witness is 
often personal and often rude — not know- 
ing that in court nobody can be rude but 
counsel — proceedings are often enlivened 
witli expressions of native shrewdness 
and origmality on the part of witnesses. 
A year or so ago the younger children 
of a fani'ly came to fear that the 
oldest bi other was in one way 
and another going to get all their 
father's property, and that there 
would be nothing to divide among them 
at his death. To prevent such a catas- 
trophe they filed a petition to have the 
old gentleman declared of unsound mind, 
and a guardian appointed to take charge 
.of his property and business. The old 
gentleman began at once to make prep- 
aration for an energetic defense. He 
retained good lawyers, consulted medical 
experts and subpoened men with whom 
he had had business transactions, who 
could testify that he was abundantly able 
to take care of him.self in trade and 
dicker. In consulting physicians he 
happened to call upon one to whom had 
already been submitted a statement of 
the case as prepared by the younger chil- 
dren, in which all his sayings and doings, 
supposed to indicate mental failure, were 
set out at length, and upon which state- 
ment the physician was ejipecled to 
come to the conclusion desired by the 
petitioners. Tbe statement was of 
course ex parte, and enough to raise 
doubt, at least, as to his mental sound- 



ness. The physician was glad to avail' 
himself of the opportunity to study the 
case personally, and encouraged his 
visitor to talk, but was guarded iii what 
he himself said. He gave substantially 
the following account of the interview 
later, on the witness stand. 

*'It was not long until I saw. that Mr. 
S. had noticed that I was not committing 
m^'seif , and it was evident that he was 
disappointed. He did not go away at 
once, however, but remained talking 
quite sensibly, and at some length on 
different subjects. Finally he got up to 
go, and though the talk had done some- 
thing to weaken the impres.sion made on 
my mind by the statement I had been 
studying. I still thought it better not to 
express an opinion. He stopped in the 
doorway with his hand on the knob, and 
abruptly asked me if I had ever hea^d 
the pray/er offered by one of Gen. Wash- 
ington's soldiers before the battle of 
Trenton. I said I had not. Well,' he 
said. *before the battle Gen. Washing- 
ton asked the soldiers to pray for victory. 
One soldier who was not in the habit of 
praying, but to whom an order from the 
Commander-in-Chief was an order, no-^ 
matter what it related to, went a little 
, apart from his comrades, and getting 
! down on his knees, delivered himself in 
this wise: 

** *Be with us to-morrow, Oh Lord ; be 
on our side if you can ; but, Oh Lord, if* 
you cannot be on our .side, just hold oft 
altogether, and you will see the got 
darndest fight that ever took place in 
these parts.'*' 

It is hardly necessary to say that the 
doctor was able to make the application, 
and when the day of battle came he was 
on the old gentleman's side, and so were 
the jury, who were captured by his 
shrewdness and wit on the witness stand 
as completely as the doctor had been. 

Heavy and stupid witnesses sometimes 
surprise the court with almost poetic 
metaphor, apt illustration, just and strik- 
ing comparisons. I remember an in- 
stance where one of two claimants to a 
farm in possession of a tenant was testi- 
fying as to a demand he had made upon 
the tenant for rent. The other claimant 
was also demanding the rent. **What 
did he say to your demand ?" was the 
question. ** Well," .answered the wit- 
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uess; !^he didn't say nothing; I knew, 
just how he was fixed, he was just lik6 a 
manifolding up two big stones that was 
leaning in on him; it* he gave in to 
either, 'tot^le^ was going to fall on him." 
This same witness created a good deal of - 
entertainment by the quaintness of his re- 
plies to other questions. The rental 
value of the hpuse on the farm was a 
questpn iQ issue. He seemed unable to 
get at it readily and his attorney under- 
took to help him, or at least to get data 
from him by Which the rental value 
might be arrived at, and asked what kind 
of a house it was. The witness's mind 
did not work rapidly, and the attorney 
again came to his aid ' with the sugges- 
tion, ^'that it was a large house with a 
h^ll in center and a front door opening 
into the hall." '*Well," said the witness, 
finding words at last, *'You see the front 
door to that house is in the behind 
sideof the house." Of course this 
statement caused an audible smile. The 
witness looked from counsel to the jury, 
and from the jury to the court, and then 
to the spectators. It was evident he did 
not see any cause for merriment. Sur- 
prise was first depicted on his counte- 
nance, then a puzzled expression, then 
annoyance, and he burst out, the words 
xotuing easily enough now: *'Well, it is 
just as I tell you, when they built the 
house the rpads was so they couldn't get 
to the front of it unless they went around 
it, ^ they put the front door in the be- 
hind side." Everybody laughed again; 
but the witness lost nothing in the esti- 
mation of the jury by his answer, and 
hi? own seriousness was never disburbed 
for a moment. On cross-examination, 
as bearing on one phase of. the case, 
counsel wanted to show that he and his 
family, and his brother with his family, 
., all lived with the old folks? *'You all 
ate at a common table?" was the ques- 
tion. Again tliere was hesitation, again 
the same puzzled expression spread over 
his face, and finally came the Jrank an- 
nouncement, **Well, yes, it was a common 
table, we didn't put on no style out 
there." 

There was in this witness the touch 
of nature that makes all the world akin, 
and from the time he took his seat the 
logit and eloquence of counsel opposed 
to. him .availed nothing. 



The verdict was made, and the next 
time he went to collect rent from the 
farm the tenant no longer feared the 
other big stone. 
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Official Record of Proceedings. 

Friday, May 21,1897. 
Motion Docket. 

2935. The Merchants' Banking &Storaf:e Co. 
V. George Zipperle. Motion by plainti£f for an 
order staying proceedings in cause No. h^l, 
on the general docket. Motion overruled on 
authority of Neubert v. Phillips, 46 Ohio St.. 
559. 

2936. The SUte of Ohio ^jr^el Edward Key- 
ser V. P. S. Blosser ei a/., Commissioners. 
Motion by plaintiff to advance cause. No. 5517, 
on the general docket. Motion allowed, canse 
advanced and briefs to be filed Vithin rule. 

2937. Leo. A BriKcl v. E. W. Kittredgc ef ai. 
Motion by plaintiff to reinstate cause No 4771, 
on the general docket. Motion overruled. 

2938. Leo, A. Brigel v. E. W. Kittredge e( al. 
Motion by plaintiff to reinstate cause No. 4772, 
on the general docket. Motion overruled. 

2939. Lydia Hadlow et al. v. William H. 
Beaves, ex*r. Motion by plaintiff for stay of 

Sroceedings in cause No. o532, on the general 
ocket. Motion allowed and bond fixed at 
$1,000, with sureties to be approved by the 
clerk of the court of common pleas of Cuya- 
hoga county. 

2940. The Second National Hank of Bucyrns 
V. William Moderwell .^/ a/. Motion by plain- 
tiff for extension of time to file printed record 
in cause No. 5511, on the general docket. Mo- 
tion alloweil and lime extended to November 
1, 1897. 

' 2941. the State of Ohio ex rel. Bachmau v. 
Edwin Wright Motion by plaintiff to advance 
canse No. 5o72, on the general docket Motion 
allowed, cause advanced and assigned for oral 
argument on June 10. 1897. 

Causes to and including No. 4773, on the 
General Docket are called and marked sub- 
mitted. The next call will be to and including 
No. 4889. 

Tuesday, June 8, 1897. 

. General Docket. 

4581. Benjamin Kingsborongh v. William 
V. Tousley, Error to the circuit court of 
Cuyahoga county. 

'WlIXlAMS^ J 

1. In an action on a personal jadgment. 
Whether rendered by a court of this state or 
elsewhere, it is competent -to plead and prove 
-in defense, though it be in contradiction of the 
record, that the defendant was not served with 
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process, nor jurisdiction of his person other- 
wise obtained by the court rendering the judg- 
ment 

2. Such a defense is not within the rule 
which forbids the collateral impeachment of 
judgments but it is in the nature of a direct 
attack upon the judgmeut. 

3. An answer, in such case, is not defective 
because it fails to state a defense to the cause 
of action on which the judgment is founded. 

Judgment reversed. 

5378. Philip Baker v. Druzilla Rice. Er- 
ror to the circuit court of Knox county. 

MiNSHALI*, J. 

Where one who is the owner of a body of 
laud, during his occupancy of it, constructs 
a private way over one onrt of it to another 
as a means of egress and ingress to the latter 
from his home and also to the public highway, 
which way is apparent, continually used, and 
reasonably necessary to the use ana enjoyment 
of the land to which the wa^ is constructed, 
and, also, adds materially to its value, conveys 
by deeds of the same date, the part with the 
way to it to one of his children and the part 
with the way over it to another one of them, 
each takes his part to be enjoyed with refer- 
ence to the way as the same existed at the time 
of the division — the one with an implied grant 
of the way to it, and the other subject to such 
way as an easement therein. 

Judgment affirmed. 

4509. William Meredith v. J. A. Franks et 
al. Error to the circuit court of Licking 
county. 

MlNSHfAI,!,, J. 

1. Where an owner of a tract of^land has 
made and maintained a private way over his 
land to a public highway, and such way is -his 
only means of ingress and egress to his home, 
sells and conveys to another a portion of it, 
Iving on the public highway, and is thereby 
deprived of all access to the highway, except 
by the way he had previously constructed and 
maintained and which passes through the 
granted part, and the facts were well under- 
stood by both parties at the time, in such case, 
the way is reserved to the lands of the grantor 
by implication, although the deed contains a 
covenant against incumbrances. 

2. It is a general rule that one cannot dero- 
gate from his grant ; so that to warrant the 
inference of a way reserved by implication, it 
must be one of strict necessity to the remain- 
ing lands of the grantor; it is not merely a 
matter of convenience, and if the grantor has 
another mode of access to his land, however in- 
convenient, he cannot claim a way by implica- 
tion in the lands conveyed, though he may 
have been in the use ol a way over it to a pub- 
lic highway at and a long time before the 
conveyance, and of which the grantee had 
notice at the time. 

Judgment affirmed. 

4644. The AUemauia Loan & Building Com- 
. pany v. Jacob Frantzreb et al. Error to the 
circuit court of Hamilton county. 



Shauck, J. 

A vendor of real estate who retains the legal 
title as security for the payment of the pur- 
chase money may, by subsequent oral contracts 
with th^ purchaser, annex further conditions 
to his obligations to convey ; and they will be 
enforced in equity against a mortgagee of the 
purchaser who acquires his interest after such 
further conditions have been annexed and 
while the legal title remains in the vendor. 

Judgment reversed and judgment for plain- 
tiff in error. 

4587. The Cambria iron Company v. Robert 
W. Keynes et al. Error to the circuit court of 
Hocking county. 

Bradbury, J. 

1. In construing a c&ntract of guaranty, the 
object should be to ascertain the intention of 
the parties ; and as in construing all contracts, 
the words employed by the parties should be ) 
construed in the light afforded by the circum- 
stances surrounding the parties at the time it 
was made. 

2. Where the financ.al condition of a cor- 
poration for profit located in this state requires 
its credit to be strengthened, and for this pur- 
pose all or part of its directors execute, in this 
state, a guaranty in the following terms : 

" Logan, Ohio, September 21, 1891. 
We the undersigned directors of the Mother- 
well Iron & Steel Company of Lagan, Ohio, do 
hereby guarantee the ultimate payment of all 
material purchased of the Cambria Iron Com- 
pany of Johnstown, Pa, for the use of said 
Company during the season of 18!)1 and 1892. 
R. W. Keynes, S. M Bright, I. N. Collins, D. 
M. Motherwell, M. D. Moore, B. R. Higgiils; 
L A. Culver," and authorize such guaranty to 
be forwarded to a manufacturing concern in 
Pemisylvania to be used by the latter as a ba- 
sis for extending credit to the former com- 
pany, such instrument should be construed to 
authorize the giving of a reasonable period of 
credit to the purchasing company, although 
such reasonable period should be for a longer 
time than had been customary in the previous 
course of its business. 

8. A sale of goods, made to the principal 
under such guaranty, upou four months time, 
with a privilege to the purchaser of sixty days 
additional time by paying six per cent, in- 
terest, and taking therefor a negotiable prom- 
issory note running for six months, is not giv- 
ing an unreasonable term of credit to the 
principal, although the prior dealings of the 
parties had been upon four months credit 

Judgment reversed, and judgment for plain- 
tiff in error upon the facts found by the court 
of common pleas. 

4665. United States Mutual Accident Asso- 
ciation V. Keith M. Hubbell. Error to the cir- 
cuit court of Hamilton county. 
Spear, J. 

1. Death caused by accidental drowning is 
death ** through external, violent and acciden- 
tal means," within the meaning of the stipula- 
tion of an accident policy which gives indem- 
nity against death by such means. 
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2. The term voluntary exposure to unnec- 
essary danger/- is an accident policy, does not 
embrace every exposure of the assured that 
might have been avoided by the exercise of 
due care on his part. It relates to dangers of 
a substantial character of which the assured at 
the time had knowledge,, and to which he pur- 
posely and consciously exposed himself, in- 
tending at the time to assume all the risks. 

3. And where a traveling salesman who 
holds an accident policy issued to him as such 
salesman, is confronted, while in pursuit of 
his business, with possible danger because of 
a slough in a public road on his regular line of 
travel, over wnich he has passed twice a vear 
for thirteen-^rears, and makes inquiry of other 
men living m the vicinity as to the existence 
of danger at the time, and receives opinions, 
some expressing fears of danger and others to 
the contrary, and acting en his own ju<If ment, 
Tomifcd from such opinions and from his pre- 
vious knowledge, and from appearances at the 
time, in goo<l fiith concludes that there is no 
danger to his jife in crossing, and attempts to 
cross, and is accidentally drowned, such at- 
tempt is not a " voluntary exposure to unnec- 
essary danger" within the meaning of the 
policy. 

Judgment affirmed. 

' 4635. Frederica Ham v. Charles F. Kunzi. 
Error to the circuit court of Franklin county. 

BUSKBT, C. J. 

A right of action accrued to H, a married 
woman, before section 4968, Revised Statutes, 
was amended March 26, 1883, so as to remove 
her disabilities as to rights of action concern- 
ing her separate property: Held^ that ^ her 
rights must be determined by the statute. of 
. limitations in force at the time her riglit of ac- 
tion accrued, and that the removal ol her dis- 
abilities by said amendment did not have the | 
effect to cause the statute of limitations to 
begin to run against her. 

Judgment reversed. 

48/)0. The Eureka Heating & Ventilating! 
Co. V. The Neracher & Hill Sprinkler Co. Br- 1 
ror to the circuit court of Hamilton CQunty. I 
Application for rehearing not entertained. | 

4516. The State of Ohio ex rel. Attorney- '' 
General v. The ^^tna Fire Association, of Cin- ! 
ci'nnati, O. In quo warrdnio. Dismissed by < 
plaintiff. 



4660. Benjamin Kingsborou|[h v. William 
V. Tousley et al. Error to tue circuit court of 
Cuyahoga county. Judgment a£rmed. 

4683. John P. Seiberling v. The Tuscarawas 
Coal & Iron Co. et al. Error to the circuit 
court of Summit county. Judgment affinned. 

4684. James P. Douglass v. Blam A. Blang- 
her. Error to the circuit court of Madison 
County. Judgment affirmed. 

4699. William Ogden et al. v. Sarah Jane 
Darby Error to the circuit court of Hardin 
county. Judgment affirmed. 

4701. Eliauibeth P. Jordan, Adm'x, et al. v. 
John If. McCammon. Error to the circuit court 
of Hamilton county. Judgment of the circuit 
court reversed, and the judgment of the supe- 
rior court of Cincinnati affirmed. 

4866. John Hagerty, Auditor, et al. v. Man- 
A. Britt Error to the circuit court q{ Hamil- 
ton county. Judgment affirmed on grounds 
sUted in Britt v. Hagerty, 11. O. C. C Rep., 
115. 

5230. State of Ohio ex rel. J. M. Wheller v. 
W. D. Guilbert, Auditor. In mandamus. De- 
murrer to answer of defendant overruled and 
judgment for defendant. 

528a Bradford Shinkle v, The Industrial 
Building 8l Losrn Association. Error to the 
circuit court of Hancock county. Dfamissed 
by plaintiff in error at his coats, by leave of 
the court. 

5340. The Cincinnati. Hamilton & Dayton 
Railroad Co. v. Ella Hickey, Adm'x. Error to 
the circuit court of Lawrence county. Judg- 
ment affirmed. 

5389. The State of Ohio ex reL Attorney- 
General V. The Cleveland, Ohio, Mutual Live 
Stock Insurance Association. Quo warranta 
Judgment of ouster. 

5411. The SUte of Ohio ex rel. TV. D. Guil- 
bert, Auditor of SUte, v. W. H. Halliday, Aud- 
itor of Franklin county. In mandamus. Dis- 
missed by the attoniey-generol without record. 

5520. The City of Cincinnati and D. W. 
Brown, Auditor, v. The Board of Education of 
School District of Cincinnati. Error to the 
circuit court of Hamilton county. Judgment 
affirmed. 



-4596. Charles Honing[er et al. v. Jacob Knob- 1 
lock. Error to the circuit court of Stark . 
county. Judgment affirmed. | 

4632. Michael Griffin v. Edward Higgins et | 
al. Error to the circuit court of Logan county. | 
Judgment affirmed. j 

4634. The Tuscarawas Electric Co. v. Lem- 
uel R.Aumond. Error to the circuit court of 
Tuscarawas county. Judgment affirmed. 

4648. The Village of New Lisbon v. Ralph ! 
Elliott. Error to the circuit court of Colum- ' 
biatia county. Judgment affirmed. Shauck ! 
and Minshall, JJ., dissent. | 



Motion Docket 

2942. The P. & L. E. R, R. Co. v. Catherine 
Cousins. Motion by plaintiff to dispense with 
reproducing photographs in printed record in 
cause No. 5578, on the general docket Motion 
allowed. 

2943. The Incorporated Village of Saline- 
ville, O., v, Mary S. Qualey. Motion by de- 
fendant to advance cause No. 5559, on the gen- 
eral docket. Motion allowed, cause advanced 
and briefs to be filed within rule. 
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THS FOSSltOSX OmO LAW PAPBR. 

The growth of this paper during 
tS96 has been so marked that we oott- 
fidenUy aeaert that U now hae a greater 
eireulaOon than any other Ohio law 
paper* It aleo contains so n^ueh n^ore 
legal n^atter that we are JusUfl*.d. in 
elain^ing U'to be the leading paper in 
its elass. 



OHIO STATE RSPORTS. 

Volume 54, Ohio State Reports, is 
now ready for delivery, and may be 
obtained at $1.50 per volume, payable 
in advance. 



A. T. Holcomb, of Portsmouth, and 
Frank B. Finney, formerly of Cincinnati, 
have formed a partnership for the gen- 
eral practice of the law at Portsmouth, 
Ohio, under the firm name of Holcomb & 
Finney. 



Bushrod Kelcli, the Cleveland wife 
murderer pleaded guilty to mtorder in 
the second degree, last Saturday and was 
sentenced to life imprisonment. At a 
previous term he was convicted of mur- 
der in the first degree but was granted a 
new j^rial by the supreme court. 



Walter L. Granger, of Cincinnati, and 
Heber Kenaga, of Urbana, were admitted 
to practice in the United States circuit 
court on the recommendation of Miller 
Outcault, C. B. Matthews and C. B. Prior, 
of Cincinnati. 

Wm. Y. Stubbs and Oscar Kercheiibfer- 
ger, of Greenville, Ohio, were admitted 
to practice in the same court on the rec- 
ommendations of H. D. Peck, John E: 
Bruce and Charles T* Grieve. 



Judge Milton L. Clark, one of the l^est 
jurists in Ohio, died at his home in Chil- 
licothe, la.st Friday afternoon. He had 
been ailing for some time, but desith re- 
sulted principally from the infirmities of 
old age. He was born in Ro.ss county, 
April 21, 1817, and was 80 years old at 
the time of his death. 

He served twp terms as prosecutor in 
Ross county, and in 1841) was elected to 
the Ohio legislature. He was also 
ekcted as the Republican candidate to 
the constitutional convention in 1873, 
and was a delegate to the national Re- 
publican convention in 1860, wjiich nom- 
inated Lincoln. In 1884 he was elected 
circuit judge in the fourth judicial dis- 
I trict, and six years later was re-elected. 
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RIGHT TO LATBfiAL SUPPORT. 

In the case oiHallv. Kleiman, decided 
by Judge Hollister of the Hamilton com- 
mon pleas court, April 10, it appeared 
that the plaintifiF and defendant were the 
owners ol adjoining lots abutting upon 
an improved street. The elevation of 
the front parts of the lots was about two 
feet above the curb, and the natural sur- 
face of the lots was such that at the rear 
of the lots the elevation was twenty five 
or thirty feet above the curb line of the 
street. The defendant excavated a part 
of his lot for the purpose of building and 
making an area way about his home to 
the level with the curb. It does not ap- 
pear that the excavation was made neg- 
ligently, yet the ground was of such a 
nature that a large part of plaintiflTs soil 
fell into the excavation. Plaintiff 
claimed damages for the injury to his lot 
growing out of the removal of its lateral 
support, At common law the right of 
lateral support is incident to the land and 
an action lies for injury to the land 
caused by the removal of such support, 
and the right to dairages exists without 
proof of negligence. 

In the decision filed by Judge Hollis- 
ter the contention of counsel that this 
rule has been changed by the statutes of 
Ohio was held to be good. After a con- 
sideration of these statutes, sections 8223 
—84, 2WJ as amended; 2H77 with the re- 
peal of 2677 and the amendment substi- 
tuted March 1, 1894, and relying upon 
the Steinkamp cose, 54 O. S., 284 and 
the language of the circuit court in the 
recent waterworks case, o^^ Ampi v. 7/te 
City of Cindwiaii, the supreme court 
having accepted the reason therein ex- 
pressed. Judge Hollister holds that 
section 8223 — 84 is a gelieral law both in 
subject matter and in the reason under- 
lying its proper application, and that it is 
therefore in conflict with section 26, ar- 
ticle 2 of the constitution, in that it gives 
rights and privileges and grants immuni- 
ties to citizens in certain localities where 
are found the same conc'ition which gives 
reason for the application of the law to 
the favored localities. This j^ection being 
void, sections 267C and 2677 as amended 
embody the law on the subject, and the 
conckision must l)e that in every city or 
village the owner in possession of a lot 
may, with impunity, in the absence of 



negligence, grade the surface of his lot 
to make it conform to the established 
grade of the street. 

We have the decision in full and will 
publish it in a subsequent issue of the 
News. 



ORDINANCB TO LICSNCB OUTSIDK 
PRODUCE DEALERS. 

An opinion of general importance to 
villages and municipal corporations in 
general was rendered by director of law 
S. N. Owen, of Columbus, Wednesday 
of last week. The question presented 
to the diretor of law was as to the legal- 
ity of an ordinancerequiring dealers who 
sell produce, poultry, garden truck, etc., 
in carload lots or less, except farmers 
and gardeners residing in the country 
adjacent to the city, to take out an an- 
nual license. The opinion of the direc- 
tor of law is as foUov s : 
**To the Judidary Committee of the City 

Council : 

*'Gentlemrn: Concerning the pro- 
posed ordinance, No. 12,551, submitted 
to this department for an opinion upon 
iis legality, I have to say : 

** The power given by subdivision 40 
of section 1692 ol the Revised Statutes 
is to license and regulate the sal^ of pro- 
duce and other merchandise from canal 
boats, vessels, cars on railroad tracks 
and from railroad depots. 

* *The power does not seem to extend 
to the prohibition or regulation of sales 
*in any warehouse.' 

**The object seems to be to regulate 
j sales from canal boats, ff om vessels, 
from cais and from railroad depots. 
Sales from warehouses apart from depots 
do not s:eem to be within the power of 
regulation by council. 

"Then I suggest it is as well and bet- 
ter not to atteuipt a specific enumeration 
of the different kinds of produce, etc., to 
be affected by the ordinance. 

**If the council shall ordain that no 
person shall sell or, offer for sale, barter 
or exchange *any produce or other mer- 
chandise,* etc., the scope of the prohibi- 
tion or regulation would be as broad as 
the power which authorized city legisla- 
tion upon the subject, while as it is, it 
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may be found that some kinds of pro- 
duce or merchandise are not provided 
for. . In that case it does not seem nec- 
essary to recite *auy carload lot or any 
less quantity.' I suggest as a form for 
section one down to and including the 
words 'within the corporate limits of the 
city,* etc., the following: 

** *No person shall s^U or offer for 
sale, barter or exchange* any produce or 
other merchandise from any canal boat, 
from any vessel, from any car on a rail- 
road track, or from any railroad depot 
within the corporate limits of the cily of 
Columbus without,' etc. Then proceed 
with the language already adopted. The 
ensuing portion of the section in which 
this change is .suggested requires all 
defers falling within its provisions to 
take out a license of $200 before they 
may legally transact business. 

** Whether the license fee is so exces- 
sive as to amount to a prohibition tod 
for that reason to affect the validity of 
the ordinance is a question xippn which 
I express no opinion, for the reason that 
it is impossible to anticipate how that 
subject might impress the. courts. 

**I have included canVil boats and ves- 
sels because sales may be made from 
them within the city. With the above 
qualifications and changes I think the 
ordinance proposed would be legal. Re- 
spectfully submitted. 

"Selwyn N. Owen, 
**Directorof Law." 



THE STATE FISHING LAWS. 

A decision of much importance to the 
state was handed down last Monday, in 
the United States district caurt,by Judge 
Sage. Judge Sage upholds the Ohio 
fishing laws and this in the face of tho 
recent decision made by Judge Ong, in 
the Cuyahoga common pleas court, in 
which he held that a certain statute was 
unconstitutional, because it provided for 
the confiscation of privatr* property with- 
out due process of law. . 

The case decided was that of Crangfe 
& Co. V. TAe Steani tug tV. G. Har- 
row, and Alexander AfcCiennan, master. 
The plaintiff asks damages in the United 
States court for the seizure of the nets. 



and the tug was libeled for the amount 
asked. Judge Sage dismissed the case, 
declaring that the libelants could not 
recover damages. For a number of yeafs 
it has been a question as to how far out 
in the lake the state has jurisdiction. 
This question was settled as follows : 

"The nets which were' seized were not 
set in the high seas, although they were 
more than a marine league f;rom, the 
shore. The northern boundary of 'the 
state of Ohio is fixed by the act of con- 
gress of June 5, 1836. The boundary 
line between the United States and the 
British dominions in Notth America was 
settled and defined by the treaty with 
Great Britain, August 9, 1842. So far as 
it bias any bearing upon this case it is, 
'along the middle of Lake Erie,' which is 
also the northern boundary line of the 
state of Ohio. 

"It is the settled law of thi^ countiy 
that the ownership of, and dominion and 
sovereignty over lands covered by fresh 
water in the great lakes belong to the, 
respective states within which they are 
found. It follows that each state has 
exclusive control of fisheries in the 
waters of the great lakes within its 
limits." 

As to the rights of the state to protect ' 
its fisheries, the court said: 

"It is within the pow . of a state to 
preserve from extinction fisheries in 
waters within its jurisdiction, by prohib- 
iting exhaustive methods of fishing, or 
use of such destructive instruments as 
are likely to result in the extermination 
of the young as well as the mature 
fish. * * * A provision in the stat- 
utes of a state that nets set or main- \ 
tained in waters of the state, in violation 
of the statutes of the state enacted for 
the protection of fi.sh, may be sumttaa- 
rily destroyed by any persoii, and that it 
shall be the duty of certain officers to 
abate, remove, and forthwith destroy 
them, and that no action for damages 
shall lie or be maintained against any 
person for or on account of such seizure 
or destructipn, is a lawful exercise of 
the police . po w^r of the state, and' does 
not deprive the citizen of his property 
without due process of law, in violation 
of tlie provision of the constitution of . 
the United States.'' 
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In quoting from the supreme court of 
New York, the court added : 
' "The supreme court said that the cost 
o^ condemnation by judicial proceedings 
would largely exceed the value of the 
iiets, and in many cases would tend to 
defeat the execution of the law. The 
object of the law, the court remarked, 
was a beneficial one, and the state ought 
not to be hampered in its enforcement 
by the application of eonslitutional pro- 
visions intended for the protection of 
substantial rights of proj>erty. 

'*The court added : *It is evident that 
the eflScacy of this statute would be very 
seriously impaired by requiring every 
net illegally used to l)e carefully taken 
from the water, carried before a court or 
magistrate, notice of the seizure to l)e 
given by publication, and regular judi- 
cial proceedings to' be instituted for its 
condemnation.' " 

judge Sage dismissed the libel. 



PRESCKIPTIVS RIGHTS. 

A somewhat startling proposition in 
the law of easements is laid down in the 
case of W/iitUnton Mannjiuturing Co, v. 
' Staples, A\ N. K. Rep., 441, (Mas.s.). 
Field, C. J., Holmes and Lathrop, JJ., 
dissenting. It is to the effect that in 
consequence of payment by owners of 
laud for more than twenty years of ah 
annual sum of money toward the repair 
of a dam situated off the premises, the 
land thereby becomes subject to a servi- 
tude to pay that sum annually. The 
decision is based on the analogy of the 
duty to repair a dam to the duty to 
repair fences and highways. 

The primary conception of an ease- 
' ment is a right to use another's land ; 
It is a burden imposed upon the land 
itself, and gives the owner of the ease- 
ment a right vi rem. The duty of the 
owner of the servient estate is the same 
as that of all other members of the com- 
munity, merely to refrain from interfer- 
ing with the uise of the easement. Un- 
' fortunately, the law has allowed a land- 
owner to acquire by prescription, or by 
grant, certain rights which are not accur- 
ately rights in the land of another com- 
pelling a passive duty of noninterference 
merely, but are rights compelling posi- 



tive acts by the dominus of the servient 
estate. 

In these cases the land is not sub- 
jected to use, but the owner, by reason of 
holding the land is compelled tp do posi- 
tive acts. A right to compel the per- 
formance of positive acts is known as 
a spurious ea.sement; and up to this 
time has t>een strictly confined to 
three classes of cases. The law has 
recognized the right to compel 
the repair of fences; repairs in con- 
nection with the enjoyment of an 
existing easement, and repairs to be 
made upon the highway by abutting 
owners. It is doubtful if the \asl men- 
tioned rfght was ever recognized in the 
United States previously to the decision 
in the recent case of Middlefield v. Knit- 
ting Co,, 160 Mass., 2G7. The question 
in the principal case concerns the exten- 
sion of the.se exceptional ea.sements. 

There are two strong objections : In 
the first place, the analogy between re- 
pairs on a dam situated on the land of a 
stranger and repairs to fences and hi.<h- 
ways is not complete. In each of the 
spurious easements noted alx>ve, acts are 
to be done on the servient estate. But, 
aside from this imperfect analog, the 
creation of rights in the nature of ease- 
ments, varying widely, however, from 
the primary conception of easements, 
that of a subjection of the land itself— 
has gone far enough. It is to be regret- 
ted that such rights — anomalies at best 
— were ever allowed to creep into the 
law ; and on principle they ought not to 
be extended beyond their present well- 
defined limits. 

It is conceivable perhaps that strong 
reasons of public policy would justify 
the extension which the court tries to 
make in the above mentioned case ; but 
Field, C. J., in his dissenting opinion, 
forcibly replies to arguments of this na- 
ture that "secret liens of interest in 
lands, a knowledge of which cannot be 
obtained by a view of the land itself, or 
by a search in the proper registry of 
deeds, ought not to be extended.'* With 
authority and reasons of public policy 
against the decisions, it has little left to 
support it. 

The Massachusetts court would cer- 
tainly support a covenant to pay this 
money, even though in so doing it would 



OHIO XBGAI^ NEWS. 



826 



probably go beyond the doctrine ofsSav- 
age V. Afasofi, reported in 3 Cus^h., 500. 
Tliere the covenant was to pay for the 
privilege of using a party wall, and was 
connected, it would seem, with the en- 
joyment of an easement, in this case a 
right to retain tlie wall on lana of the 
covenantor and his assigns. 



ADMITTED TO THE BAR. 

The entire graduating cla.ss of the 
Western Reserve Law School, of Cleve- 
land, passed the bar examination last 
week Thursdny and were sworn in by 
the supreme couit at Columbus, the fol- 
lowing day. The cla.ss is as follows: 

John Mordecai Anderson, Philadel- 
phia, Pa. 
Julius Herbert Anthony. Cleveland. 
Frederick C. Becker, Lima. 
Henry Clark Crowell, Glenville. 
Ernest Albert Feazel, Lodi. 
Charles Nevin Fiscus, Mnssillon. 
Richard Hillard Gaylord, Cleveland. 
William Franklin Kees. Cleveland. 
James Clark Mansfield. Htoomingdale. 
Vergne Corlelt Leslie, Cleveland. 
Walter Moore McMahon, Cleveland. 
Clarence Roy Megerth, Cleveland. 
Frazo D. Miller, Columbiana. 
Michael Schaaf. fierea. 

The entire thirty niembersof the giad- 
uating class of the law department of 
the Ohio State University, pas.sed the 
bar examination. The nietnl)ers of the 
cla.ss were sworn in by the supreme 
court as follows : 

O. W. Agler. Wilmot. 
G. E. Bibbell. Apple Grove. 
James W. Blake, Canton. 
George W. Bope, Pleasanlville. 
M. L. Boyd, Columbus. 
H. F. Brand, Columbus. 
H. Delano Butler, Adelphi. 
C. E. Ellis, Columbus. 
Frank H. Foster, Sidney. 
W. T. Genheimer, Portsmouth. 
Charles T. Herl)ert, Columbus. 
Charles H. Hower, Akron. 
C. H. Huston, Mansfield. 
Benner Jones, J .ckson. 
Roy E. Lay ton, Wapakoneta. 
George E. Luce, Columbus. 



Edward M. Peese, Oak Harbor. 
Gilbert Manecke, Fostoria. 
George C. Miller, Lancaster. 
Samuel G. Osbom, Columbus. 
Archer L. Phelps, Warren. 
Edwin S. Randolph, Somerset. 
Ralph R. Rule, Green Spring. 
Lowney F. Sater, Sater. 
Robert T. Shank, Hamilton. 
Walter S.. Snyder, Columbus, 
F. M. Stevens, Ely ria. 
Theodore Weyant, Columbus. 
Wm. C. Wiesman, Port Clinton. 
Hiram S. Brons^n, Columbus. 

Out of ninety candidates who recently 
took the bar examination at Columbus 
only thirty-eight passed. Following are 
the successful candidates. 

Guy C. Baker, Greenville. 
Clarence R. Bissell, Cleveland. 
W. C. Carman, Youngstown, 
John A. Cline, Warren. 
Clement V. Collins, Springfield. 
John H. Costello, Cincinnati. 
Nathan G. Cover, Delaware. 
Edward L. Cojt, Belpre. 
Oliver L. Cunningham, Mansfield. 
Emanuel P. Elrich, Marysville. 
William F. Fouse, Akron. 
Thomas J. Green, Shelby. 

A. R. Horr, Cleveland. 

Orla E. Harrison, Greenville. 
William L. Hart, Inverness. 
Harvey H. H. Hubbell, Wooster. 
Albert A. Huseman, Cincinnati. 
Parke S. Johnson, Cincinnati. 
J. E. Kelley, Bowling Green. 
Clias. F. Lang, Cleveland. 
Carl W. Lenz, Dayton. 
William Y. Mahar, Springfield. 
Alexander H. Martin. Cleveland. 
Charles M. Milroy, Belle fontaine. 
Adolph I. Newman, Cleveland. 
William E. Patterson, Bethesda. 
William Pohlman, Dayton. 
John S. Pratt, Toledo. 
E. C. Ryan, New Cumberland. 

B. W. Rowland, Freeport. 
Harry L. Snyder, Akron. 
Edson D. Stout, Circleville. 
Bernard A. Unverferth, Glandorf. 
Frank V. Whiting, Cleveland. " 
Brand Whitlock, Toledo. 

Rollin A. Wilbur, Cleveland. 
Roy H. Williams, Sandusky. 
Frank W. Wood.«?, Risley. 
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A HEW LAW FIRM. 

. An important change took place re- 
cently in one of the leading law firms 
of the Erie county bar. It was the re- 
tirement of W. B. Starbird from tlie 
firm of Wickham, Guerin & Starbird of 
Sandusky. C. O. French of St. Joseph, 
Missouri, purchased the interest of Mr. 
Starbird in the firm for a substantial 
consideration, and the finn will now be 
known as Wickha^m. Guerin & French. 

Mr. French comes to the bar of Erie 
county highly recommended. He is a 
former Ohioan, coming to this stale with 
his parents when a young man and lo- 
cating at McArthur. He graduated from 
the Ohio University at Athens, and was 
afterwards admitted to the bar, and then 
located at Fort Scott, Kansas, where he 
began the practice of law in partner- 
ship with W. E. Guerin, Sr., president 
of the C, S. & H. Railway, and the 
father of W. E. Guerin, Jr., one of his 
present associates. He served as j.udge 
of the sixth judicial district of Kansas 
for nine years and resigned that posi- 
tion two years before the expiration of 
his term to accept the position of gen- 
eral counsel for a large western railroad 
at Salt Lake City. Judge French has 
made his home the past two years at St 
jo.seph, Missouri, where he practiced 
law and attended to outside interests. 
V A letter written by Justice David J. 
Brewer of the supreme court of the 
United States^ in speaking of Judge 
French, says : 

** It gives me pleasure to state that I 
have been well acquainted with ex-Judge 
Cyrus O. French for a score of years 
and more. For a portion of that time, 
seven or eight years, he was judge of the 
district court for the Sixth judicial dis- 
trict of Kan.sas. Prior to that time he 
had been "one of the registers in bank- 
ruptcy for the district of Kansas. His 
record as district judge was one of the 
best. His district, while not of the 
largest, contained the i|nportant city of 
Fort Scott, and in his court was a variety 
of important and complicated litigation, 
which was disposed of by him with 
accuracy, promptness and to the satis- 
jfaction of the profession and the com- 
, munity. 

** Prior to his appointment to the bench 
lie was engaged in active practice at the 



city of Fort Scott, and was among the 
most successful members of the bar. 

"He is a good lawyer, industrious, 
prompt, thoroughly reliable, and a gen- 
tleman. I therefore, cheerfully recom- 
mend him to any who need the services 
of a competent counsel. 

* David J. Brbwbr." 

Of the other members of the firm little 
need be said. Jtidge C. P. Wickham of 
Norwalk, is an old and prominent practi- 
tioner at the Huron and Erie county 
bars. Mr. Guerin though a young man, 
has since his location in Sandusky dem- 
onstrated himself to be an attorney of 
much ability and stands to-day as one of 
the best lawyers at the Erie county bar. 
He is a graduate of the law department 
of Cornell Univehsity. There is no doubt 
but that the partnership as it now stands 
is one of the strongest law firms in this 
section of Ohio. 

This firm is the outgrowth of the 
partnership of E. B. Xing and Linn W. 
Hull. Upon the elevation of Mr. King 
to the circuit bench, the firm then be- 
came known as Hull & Guerin, and 
upon Mr. Hull's election to the common 
pleas judgship, another change took 
pla<ie, and on January 15, of this year, 
the firm of Wickham, Guerin & Star- 
bird was organized. 

Mr. Starbird will practice law alone. 
He is one of the leading attorneys of 
the Erie county bar. He was admitted 
to the bar in 1882, and opened an oflSce 
in Milan, where he met with much suc- 
cess in the practice of law. He located 
in Sandusky in 1891 and entered into 
partnership with Judge Grayson Mills, 
which partnership was continued with 
much success until last January when 
he entered the firm in which he has just 
disposed of his interest. 



STRSET RAILROADS. 

Judge Ferris of the Hamilton probate 
court, recently announced his decision 
in the maiter of the application of the 
Main Street Electric Road of Cincinnati, 
for authority to condemn certain rights 
of way through the streets of Cincinnati. 
It will be remembered that the injunc- 
tion granted by Judge Smith, of the 
superior court, reported in 6 Dec., 81, 
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was for the purpose of enabling the 
Main street company to make satisfac- 
tory arrangements with the municipal 
boards locking to the obtaining of a 
franchise. The limit of time granted by 
Judge Smith, was six months, and dur- 
ing this period the company has been 
actively engaged in an ineffectual en- 
deavor to secure through the bovd of 
legislation as well as through the board 
of administration the neci ssary consents. 
The ordinance that was introduced in 
the board of legislation, was referred to 
a committee, and after a full discussion 
in the board, sitting as a committee of 
the whole, was indefinitely postponed, 
and a motion to reconsidet was lost. It 
was then that an appeal was taken to 
the courts and a petition filed in the 
probate court, praying for authority to 
appropriate the streets or so much of 
them as might be necessary to the tise 
of the Main Street Company for its 
tracks, in the operating of a street rail- 
road. The petition also asked that the 
court through the intervention of a jury, 
should ascertain the measure of dam- 
ages, fix the tenure and determine what 
aimount should be paid for the privilege 
sought. 

The case occupied many days in hear- 
ing, and, as the facts were substantially 
agreed upon, the questions passed upon 
by the court were largely those of law. 

The court found from the evidence, 
that the charter defining the rights of 
the company limited the organization to 
the construction and operation of a rail- 
road between a point in the city of Cin- 
cinnati and one in the village of Avon- 
dale, and that such chaiter, granted 
under the law in force in May, 1852, and 
sub.'-equently amended by the act of 
April, 1877, referred to a steam railroad 
or commercial railioad, and by the pro- 
visions oi the law expressly excluded all 
reference to a street railroad. 

The court held that by the adjudica- 
tions had both in the federal and stale 
courts upon the charter rights of the 
plaintiff company, there was no escape j 
from the conclusion that the Main Street 
Electric Railroid Company was operating 
a street passen>;er railroad under a 
charter which gave no such authority; 
that an extension o a steam railroad 
might be had under the provisions of the 



law, as a steam railroad, where the 
power of appropriation would lie, but 
that a steam railroad could not be ex- 
tended as a street railroad any more than 
a street railroad could be extended as a 
steam railroad ; that in law there wasa plain , 
distinction everywhere manifest in the 
decisions between a railroad — referring 
to steam railroads — and a street railroad } 
that while the power of appropriation 
of franchises that would carry with it 
the right to the use and occupancy of tlie 
street, could, under section 3z83, Revise4 
Statutes, be found relating to railroads, 
there was nowhere in the statute any 
'authority for the appropriation of prop- 
erty rights by a street railn)ad for street 
railway purposes, and. therefore, it fol- 
lowed that there cou!d be no authority 
for the extension or construction of a 
steam railroad under the guise of a street 
railway. The statutes pointed out the 
manner in which street railways could 
obtain their franchises, giving them the 
right to the use, occupation and enjoy- 
ment of .•'treets through an application 
made under law to the municipal boards. 

The court held that undfer the law as 
it now exists, the control and the regu- 
lation of the streets, alleys and highways 
of the city of Cincinnati were in the 
municipal boards; the reventie derived 
fdr the use of the streets was by law the 
exclusive property of the city, and the 
right to define and determine the mode 
of the use of the streets, as well as the 
conditions under which they should be 
used, was an exclusive privilege given 
by the statute to municipal authorities. 
Such rights are not, in the purview of 
thia law, to be fixed by proceedings in 
condemnation or appropriation. The 
court held that the policy of the law was 
to view such powers as were sought t6 
be invoked in this p»-oceeding strictly and 
that in the event of any doubt such doubt 
should be resolved against ihe grant. 

After citing a long list of authorities in 
support of these propositions, the court 
denied the application and dismissed the 
petition. 

The action on the part of Judge Ferris 
now leaves the final conclusion of the 
matter with the supreme court, where' 
the case was argued and submitted on an 
appeal from a decision of Judge Hunt of 
the superior court. 
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SUPUVB COURT OF OHIO. 

OpificiAL Record of Procbbdincs. 
Cot,VUB\}S,p.y June 15,1897, 
G^nanl Docket 

4643. W. II. Lasley, Administrator, etc., V. The 
Pomeroy National Bank et al. Error. to the 
circuit court of Meigs county. Judgment 
ira&mled* 

. 4665. The Nev York, Chicago & St Louis 
Railway Co. v. C. J. Chaffee. Hrrorto the cir- 
cuit court of Cuyahoga county. Judgment 
affirmed. 

4664 Colon Schott on behalf, etc., v. The 
City of Cincinnati et al. Rrror to the superior 
court of Cincihnati. ju Igment affirmed. 

4677. R. S. Mason v. John M. Lemuion et al. 
Error to *the circuit court of Ottawa county. 
Judgment affirmed. 

4714. The Cincinnati, Hamilton & Dayton 
Railroad Co. v. The Cincinnati Street Railway 
Co.- Error to the circuit court of Hamilton 
county. Judgment affirmed on the grounds 
stateu ill the report of this case in 32 W. L. 
B., 4. 

4846. Henry Korb et al., Commissioners, v 
The State of Ohio ex rel. James £. Collins et 
al.^ trustees, etc. Error to the circint court of 
^ainiltoa couhty. Judgment reversed and 
petition dismissed on authority of Burson v. 
Hixson, &4 O. S , 470; State tx rel. v. Commis 
sioners, 54 O. S , :^3. 

5474. Charles D. Campbell, Auditor, v. The 
State of Ohio ex rel. Error to the circuit 
court of IfOgan cx>unt>r. Judgment affirmed. 
'Bradbury, Spear and MinsliHll, JJ., dissent 

Motion Docket. 

^4 The City of Cincinnati et al. v. W. S. 
Sti-rrelt, Assignee, et al. Motion by plaintiff to 
advance cau^e No. 5555, on the general docket. 
Motion allowed, cause advanced, and briefs to 
be filed within rule. 

2»45. Edwin Brown V Alathea Carey Whaley 
et al. Motion by defendant for leave to file 
cros<» petition in cau^^e No. 4003, on the general 
docket. Motion overruled. 

2946. The Slate of Ohio v. J. Bohm. Motion 
by defendant for oral argument in cause No. 
544H. on the general docket. Motion allowed. 

2iH7. J>icob H. Silverthome et al. v. Joseph 

I^arsons et al. Motion by plaintiff for tempor 

ary injunction in cause No. •5505, pn general 

docket. Motion allowed ; bond fixed at $500. 

. with sureties to be approved by the clerk of 

* the circuit court of Cuyahoga county. 

2948. R. B. Bi*ooks. Treasurer, v. H. Van Nes. 

..Motion by defendant to advance cause No. 

5418, on the general docket. Motion allowed, 

. xause advanced, and briefs to be fi ed within 

rule. 

"Htyf Cases. 

New cases filed in the supremts court since 
May 12, 1897 : 

5564. Adam Poulk et al, v K manual J. How- 
enstein, admr. Error to the circuit court of 
Logan county. James F. Wilson,- S. G. West, 
W. H. West^J. E. West and George W. Emer- 
son for plaintiflTs. William Lawrence and 
Howenstem, Huston & Miller for defendant 



5665. The Cincinnati Street Ky. Co. v. The 
Cincinnati Inclined P^ane Ry. Co. Error t6 
the superior court of, Cincinnati. E. W, Kit- 
tredge, J. W. Warrington and Foraker, Prior & 
Poraker lor plaintiff. Miller Outcalt and C B. 
Matthews for defendant 

5566. C. L, Dalrymple, admr. ▼. William 
Wyker, admr. Error to the qircuit court of 
Morrow county. John A. Garver for plaintiff. 
Harlem & Wood for defendant 

5567. The Merchants' Banking & Storage Co. 
V. George Zipperle. Error to the circuit court 
of Cuyahoga county. Kline, Carr, Tolles & 
Goff for plaintiff. Hamilton, Hamilton & 
Smith for defendant* 

5568. Elizabeth Gaskill v. Sarah A. Watts et 
al. Error to the .circit court oi ^Mercer 
county. John H. Koenig for plaintiff. Marsh 
& Loree for defendants. 

5569. Adam W. Poc v. Flora A. DixoU. ,Error 
to the circuit court of Cuyahoga county. Burke 
& Ingersolls for plaintiff. Dickey, Brewer, & 
McGowen for defendant. 

5588. 'Edward K. Sttwart v. A. J. Dyerctal. 
Error to the circuit court of Madison county. 
R. H. McCloud and Watson, Burr & Livesay, 
tor plaintiff. Wilson & Smith, for defend- 
ants. 

5589. Frank R-ittemian, County Treasurer, v. 
Sarah M. Phipps et al. lirror to the circuit 
court of Hamilion county. Kendigs, Poraker 
& Uensmore, and L W. Goss and William L. 
Avery, for plaintiff. William Worthinglon 
and J. W. Warrington, for defendants. 

5590. Thomas W- McCuey. Thomas F. Smith. 
Error to the circuit court of Tuscarawas 
countv. J. A. Braddy, for plaintiff. 

5591. h P. Smith et al. v. Peter Gorman an 
infant, etc. Error to the circuit court of 
Cuyahoffa county. Goulder & Holding for 
pUintifis. Wilcox & Fruid, lor defendant 

55u2. lohn Hippel v. William L. Darling ec 
al. Error to the circuit court of Jackson 
county. J. W. Bmnon and T. A. Jones, 
for plain liff. Tripp & Eulianks, for defend- 
ants. 

5o93. Jeanetta Hughes Hunter Rathbum v. 
Wil..ani A. Hunter. Error to the circuit 
court of Sandusky countv. J. H. Rhodes and 
Garver & Garver, for plaintiff. Richards & 
Heffner, for defendant 

5594. Oscar , W. Kneisley v. Oscar F. David- 
son, Trustee. ' Error to the circuit court of 
Montgomery county. R. M. Nevin, for plaintiff. 

55Uc. Jacob H'. Silverton et al. v. Joseph Par- 
sons et al. Error to the circuit court of Cuya- 
hoga county. Burket & ingersolls ao<l 
Squire, Sanders & Dempsey, tor plaintiffs. 

5596. The Tuscarawas Electric Co. v. John 
C. Donahey, Adnir. Error to the circuit court 
of Tuscarawas county. A. W. Patrick and 
Neeley & Patrick, or plaintiff. Richards & 
McCullough, for defendant. 

559T. James Farmer v. The PMndlay Street 
Ry. Co. Error to the circuit court of Hancock 
county. Jason Blackford & Byal, for plaintiff. 
J. A. & E. V. Bope, for -defendant. 

5598. The B. & O. R. R. Co. et al. v. The City 
of Bellaire. Error to' the circuit court of Bel- 
tnont county. J. H. Collins, for plaintiffs 
Hunter S. Armstrong, for defendant 
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omo STATE RSPOfiTS. 

Volume 64, Ohio State Reports, is 
now rCady for delivery, and may be 
obtained at fl.50 per volume, payable, 
in advance. 



Sttbseriiitioiis and boaliiefli oommunieattoQS should 
be sent to the pabUahen. 

SUBSCRIPTION PRICE. $2.00 PER YEAR. IN ADVANCE. 

One TOlnme eaoh year, beginning irlth November. 



Ohio Deelildns. 

The pnbllahers of the laoAh Nbwb pubUih annually 
three volumes, whioh contain the reported decisions 
of the courts of record pf the state, under the title of 
Ohio Decisions. Advance sheets of these volumes for 
temporary use of subscribers are issued each week as 
■upplementa to the Lwal Nbws, without additional 
ohwge to subseilbers to the volumes. 

Boand Volumes 

of Ohio Decisions subsequent to volume 8. delivered 
express paid, to subseribers. 9U0 per volume. 

Supreme Court Reports. 

. The publishers of ^he L.BOAL NnwR now have the 
oontract for publishing the Supreme Court Reports of 
the state, and are enabled to attach advance sheets 
of these volumes to the Lboal News, as a second 
supplement, without charge. These 8he«»ts am only 
for temporary use and do not Include indexes. 

New Subscriptions. 

New subscriptions can begi% at any time, and back 
numbers of the part devoted to the Liqai. ^Thws to 
the beginning of the subscription year will be supplied 
if desired; hut no advance sheets of the Ohio Decis- 
ions will be supplied back of the commencement of 
the current volume. 

Vol 1 of Ohio Decisions, Circuit Courts, began No- 
vember 21,1805. 

VoL t of Ohio Deeisions,- Lower Courts, began No- 
vember 88* 188^ 

Bound Volumits. 

Bound copies of VoL 1, Vol. 8 and VoL 8 of the Ohio 
Decisions can be had at K.BO per volume, if bound In 
full sheep, or 88.88 per volume in half sheep. 

Bound volumes of VoL 1, Obio Lmual Nbws (Toledo 
Legal News) will be furnished at 80.00 per volume. 

Bound copies of Vols. 1. 8 or 8 of Ohlu Decisions, or 
of the Lkal Nbws will be sent in exchange for the 
advance sheets, at 81.00 per volume in full sheep or 75 
cents in half sheep. 



Arthiir E. Georgi, of the Cincinnati 
bar, was admitted to practice in the Uni- 
ted States circuit and district courts, on 
the recommendation of James N. Ram- 
sey, Harlan Cleveland and John E. . 
Bruce, members of the Cincinnati baf . 



Entered at thePostolT'.c, Nor walk, Ohio, as second 
class matter. 



THB FOREMOST OmO LAW PAPBR. 

The growth of this paper during 
1896 has been so marked th€U we eon^ 
fldenUy assert th€U U now has agreater 
eireulaiion than any other Ohio taw 
paper. It also contains so much n^ore 
iegal matter that we are Justiflitd in 
eiaiming it to be the leading paper in 
its eiass. 



Assistant Secretary Davis, of the in- 
terior department, has rendered a deci- 
sion that will affect many daims for 
pensions. He reversed the action o( the 
pension o£Bce in the case of Catharine 
Geronzine, a widow of a soldier in the 
Ohio infantry, which rejected the claim 
for pension because there was no proof 
of the death of the soldier. Geronzine 
left home in July, 1866, since which time 
nothing had been heard from him. The 
assistant secretary holds that further in- 
quiry should be made concerning the 
man and if nothing is thereby devek>ped 
throwing additional light on the case, 
death may be presumed under the act of 
March 13, 1896, making seven years* 
absence from home, without intelligence 
of his existence, a presumption of death. 



The Springfield mayoralty muddle 
reached the attorney general's office last 
Friday. In accordancer with the pro- 
visions of the Garfield *' anti-corrupt 
practices act,'* E. M. Calhoun, of Spring- 
field, filed an affidavit with Attorney 
General Monnett, charging that Mayor 
Good, expended more than is allowed 
under the Garfield act, both to secure his 
nomination and election. 

Calhoun represents the labor unions of 
Springfield, which organization is be- 
hind the prosecution. Accordingly the 
attorney general instructed prosecutor 
Horace W. Stafford, of Clark county, to 
begin action within ten days to try 
Mayor Good's title to the office. 

It is understood that the constitution- 
ality of the act will be tested before the 
case is settled. 
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Hon. Edward Wiatt, one of the most 
prominent members of the Summifecounty 
bar, will, with the close of the present 
month, retire from active work, after 
having rounded out his 75th year of life 
and 53d year of active legal practice. 
On the first day of July, the lawyers of 
Akroi; and vicinity will tender Mr. Wiatt, 
a complimentaiy banquet. 



An interesting case was recently deci- 
ded by the Hamilton circuit court. It 
was the case of Ella WohlgeimUh et ai. 
V. The Siarufard Drug Co,y which in- 
volved the question as to the priority of 
about thirty-four notes, each becoming 
.due at a different time and the payment 
,of all of which was secured by the same 
•chattel mortgage. The evidence incor- 
porated in the bill of exceptions did not 
show when any of the notes were as- 
signed by the payee and mortgagee to 
any of the persons now holding them. 
All may have been assigned at the same 
moment^ Or those maturing last may 
have been assigned first. But in either 
^vent, in the absence of any contract be- 
tween the holders and the assignor as to 
the order of payment, the rule found in 
Anderson v. Sharp, 44 O. S., 260, 268, 
would apply, and the notes would be en- 
titled to payment in the order of their 
maturity. No such contract was proved 
in this case, and the decree of the court 
below was in accordance with the above 
tule. 

It was urged that there was error be- 
low in the refusal to admit the testimony 
of the mortgagee and payee of the notes 
and of other persons to prove that on the 
day the mortgage was executed, it was 
agreed between the mortgagor and mort- 
gagee that the notes were to be paid 
equally and rateable out of the mort- 
gaged property. Was this evidence in- 
competent as tending to vary and con- 
tradict the terms of the written contract 
(the chattel mortgage) in question? 

In a written opinion by Judge Smith, 
a majority of the reviewing court held 
that if the alleged parol agreement was 
made before the execution and delivery 
of the written contract (as to which the 
evidence is silent), the proposed testi- 
mony would have been incompetent; 
and if made after execution and deliver- 



ing of the notes and mortgage, it slill 
could not affect the present holders of 
the notes by assignment, for it does not 
appear whether the assignment was be- 
fore or after the agreement. 

Judge Swing thought that the evi- 
dence was competent and was of the 
opinion that under the principles an- 
nounced in Kernohan v. Manss, 53 O. S., 
119, that the refusal to receive the evi- 
dence was not prejudicial to the plain- 
tiflFs in error. 



HUSBAND AND WIFE. 

[Lucas Commou Pleas Court.] 

Edward Quigley v. Michael H. 
Murphy. 

CHARGE TO THE JURY. 

[Delivered by Judge Pratt.] 

Geniienicn of the Jury : The plaintiff 
in this case, Edward Quigley, brings 
this action against the detendaut, Michael 
H. Murphy, and seeks to recover Irom 
said defendant, the father of two children, 
i alleged in the petition to be of tlie ages 
respectively one of ten years in August, 
1894, and the other of seven years in 
Febraary, 1894, for the board, nursing, 
care, clothinjj and medicines which he 
claims that he lurnished to the defend- 
ant's said children during a period of 
two hundred and twenty weeks, between 
ihe thirty-first day of December, 1889, 
and the first day of May, 1894; and plain- 
tiflf asks lor judgment against thedeiend- 
ant for the sum of $2,200 and interest 
from May 1. 1S94. The petition in 
which plaintiff sets forth his claim al- 
leges that Claudia Q. Murphy is the wife 
of the defendant Murphy, and the 
mother of the children in question. 
That on or about December 31, 1889, the 
defendant and his said wife entered into 
an agreement, by the terms of which 
they were to live separate and apart, but 
neither to forfeii any rights as regards 
their children, and that such children 
should have their home with the plain- 
tiiF and his wife. It is also alleged that 
the defendant a.i;reed that the plaintiff 
should be paid §5.00 a week for their 
board. The petition also alleges that 
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the defendant entirely neglected and 
failed to furnish the necessaries of life— 
the' necessary clothing, care, nursing or 
medicines, for these children, and that 
by and with the authority of the defend- 
ant's wife — Claudia Q. Murphy — acting 
for and on behalf of her husband, he did 
during two hundred and twenty weeks 
supply the said children with their board 
and other necessaries of life, to wit: 
care, clothing and medicines, and he al- 
leges the value of the boarding, cloth- 
ing and medicines to be $10.00 per 
week. 

The defendant files his answer to the 
petition — which is designated as the sec- 
ond amended petition in the case — and 
the one on which the claim now under 
consideration is being tried, and he an- 
swers it denying each and every allega- 
tion in the petition except as to certain 
matters which he admits; and it is |)roper 
that I should call your attention to the 
matters which he admits i^ his answer, 
because whatever is admitted by one 
party or the other you take as being con- 
ceded by him, and therefore not neces- 
sarily in issue. After this general denial, 
tlie admissions that he makes are as fol- 
lows : . that he is the father of the two 
children in question, and that Claudia Q. 
Murphy is the wife of the defendant. 
He further admits that on or about the 
81st day of December, 1889, the said de- 
fendant entered into an agreement 
with his wife, Claudia Q. Murphy, un- 
der and by the terms of which they were 
to live separate and apart, and that said 
contract in no way changed the rights of 
either of said parents as to their said 
children ; and he further admits that it 
was further contracted by the terms of 
said agreement that the children should 
temporarily, and for no fixed or Stated 
time, have their home with the plaintiff 
and his wife, Eliza Quigley. 

He further says that after the making 
of said agreement between the defendant 
and his said wife. Claudia Q. Murphy, 
and on or about the 1st of January, 1890, 
this defendant left his children with the 
plaintiff, who agreed to board them for 
the sum of $20.00 per month. That 
under and in pursuance of ^ said agree- 
ment between plaintiff and said defendant, 
said children remained with the plaintiff 
for a little over two months, until on or 



about the 6th day of March, 1890, and 
then he alleges that, " Qn or about the 
5th day of March, 1890, this defendant, 
with the full knowledge, acquiescence 
and consent of the said Claudia Q. 
Murphy, placed his chiltlren inthe.Ursu- 
line Convent of the Sacred Heart in the 
city of Toledo, Ohio, and arranged for 
thei|- remaining m said convert per- 
manently ; that saidconvent is a Catholic 
institution, and that said defeq:dant and 
his wife are both members of said church; 
that at said convent said children were 
well and properly cared for and educatedi ; 
that said convent was in every respect a 
proper place for said children." 

Then he further alleges that s6me time 
afterward, to-wit, on or about Ap^il 2, 
1890, the plaintifi and the said Clauaia 
Q. Murphy, acting in conjunction yiritb 
said plamtifl and in no wise thereunto 
authorized by the defendant, unlawfully, 
fraudulently, and by deception practiced 
upon the Mother Superior and other in- 
mates of said convent, and without the 
knowledge or consent of said defendant, 
took the said children from said coi^veht^ 
and defendant says that whatever, if auy, 
nursing, care, clothing and medicine, of, 
either, that said plaintiflF furnished s^id 
children from said time, have been fur- 
nished voluntarily and without the 
knowledge or consent of this defendant, 
and without any agreement or contract 
with hiui or on his part, actual or im- 
plied. Then he further alleges that he 
has been always r^ady, able and willing 
to turnish the necessaries of life for said 
children, and to furnish them proper 
nursing,, care, clothing, medicine and in- 
struction, and has never neglected in any 
way his. said children. 

To this answer plaintiflF files a reply, 
and in that reply he first admits that on 
or about the 5th day of March, 1800, the 
defendant took his said children from the 
residence of the plaintiflF, where they 
were being boarded and cared for by him 
as set forth in the petition, to the Ursu- 
line Convent. And now comes the 
denial : ** But piaintiflf says that the dt 
fendant took said children to said con- 
vent without the acquiescence or consent 
of his wife, Claudia Q. Murphy." 
Plaintiff admits that said convent is, a' 
Catholic institution — and now comes the 
denial again : *' Plain tifi says that he has 



a32 



OHIO LEGAL NEWa 



no knowledge, and therefore denies, that 
said convent was a proper place for chil- 
dren of such tender years." Then, in 
rieference to the allegation made in the 
answer as to the taking of these children 
from the convent, after that, he says: 
"That afterwards, to-wit, on or about 
April 2, 1890, the wife of defendant, said 
Claudia Q. Murphy, upon going to said 
convent to visit said children, found them 
very much depressed in spirits, sick and 
discontented, and said Claudia Q. Murphy, 
fearing for their health and believing that 
if they were kept away from the home 
such as she and her parents could fur- 
nish, ^e said children were likely to fade 
away and die, she did, of )ier own free 
will and accord, take said children from 
said convent, and took them back to the" 
residence of plaintiff, where, at the request 
of said Claudia Q. Murphy, and under the 
express and implied promises of the de- 
fendant, this plaintiff, did board, nurse, 
clothe and otherwise care for said chil- 
dren as set forth in the petition. 

"And plaintiff further says that it is 
not true, and he therefore denies that he 
ever acted in conjunction with said 
Claudia Q. Murphy in removing said 
children from said convent, or had any- 
thing to do whatever with said removal ; 
.but, on the contrary, the plaintiff had no 
knowledge of their being taken away 
until they were brought to his home by 
said Claudia Q. Murphy." 

And further, by way of denial, he says 
that he denies that said children were 
unlawfully, fraudulently or by deception 
of any kind taken from said convent. 
/*He further denies that the nursing, care, 
clothing and other necessaries furnished 
by plaintiff to said children were fur- 
nished without the knowledge or consent 
of defendant and without any agreement 
or contract with him, actual or implied ; 
hut, on the contrary, this plaintiff says 
that the defendant had full knowledge of 
said children being taken by said wife 
from the convent to the home of this 
plaintiff, and that they were being 
nursed, clothed and cared for as stated in 
the petition. And plaintiff says that the 
defendant frequently visited said children 
at his said home, making no objection 
whatever to their maintenance there, and 
otherwise ratified i he action of his said 
wife in leaving the .said children in the 



custody of the plaintiff. By reason 
whereof this plaintiff says that the de- 
fendant impliedly promised and agreed 
with plaintiff to pay him a reasonable 
and proper compensation for the said 
care and necessaries furnished to the said 
children, and is estopped from asserting 
that he did not so promise and bind him- 
self therefor." 

"Further answering, this plaintiff says 
that it is not true, and he denies that the 
defendant has been ready and willing 
(although amply able) to furnish the 
necessaries of life for the said children, or 
furnish them with proper nursing, cloth- 
ing, care, medicines and instruction ; but, 
upon the contrary, defendant has failed, 
neglected and refused to supply said 
children with any necessaries of life, or 
otherwise cared for them. And plaintiff 
says that the defendant ever since the 
separation from his said wife 1ms 
neglected in every way to fulfill his duty 
as a father towards his said children." 

Now the allegations made in the peti- 
tion and denied by the answer, are in 
issue. The affirmative allegations made 
in the answer, charging anything upon 
the plaintiff, and that are denied in the 
reply, are iii issue. The denials in the 
reply of course make the issues to that 
extent so far as there are affirmative al- 
legations in the reply; that is, making 
any charges or claims as against the de- 
fendant ; there is no necessity for any 
further pleadings in reference to those, 
but those you wjU take as being denied. 

And, gentlemen, this case is now to be 
submitted to you to determine the i.ssucs 
so made in these pleadings filed by the 
parties, upon the evidence which ha«5 
been produced before you, and which the 
caurt has admitted as evidence in the 
case, and under the rules of law which I 
will give you to govern you in your in- 
vestigations. 

There are certain instruments in writing 
which have been introduced in evidence, 
and it is my province and duty to give 
you a construction of these written in- 
struments. Under and by the articles 
of agreement between Mr. and Mrs. 
Murphy, dated December :il. 1S81>, 
both the father and mother agreed 
thereafter to live separate and apart, 
but both the father and the mother 
reserved to thcms^ves and to each of 
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them, all their rights and privileges as 
parents, except and subject to the follow- 
ing qualifications : First y That the said 
children were to have their home for 
the then present with the plaintift in 
this case and his wife. Second, The 
children were never to be permitted to 
live with or have home with a step-par- 
ent. That is, either with the future wife 
of the father or the future husband of the 
wife, if either should ever thereafter 
again marry. Thirds The mother 
agreed not to remove the children from 
the care of Mr. and Mrs. Quigley without 
the consent of the father. 

Under this agreement, gentlemen, the 
father, so far as the children in this case 
was concerned, had the right to remove 
the children from the care of the plain- 
tiff and his wife at any time thereafter, 
when he chose to do so, without the con- 
sent of the mother, or of the plaintiff or 
his wife. As the duties of the father 
after having removed them, I will in- 
struct ypu further on. 

The other written paper in evidence is 
the agreement signed by the plaintiff — 
Quigley— dated January 6, 1890. This 
agreement was signed only by Mr Quig- 
ley, but, if delivered to the defendant, 
the children having thereafter been left 
by the defendant at the home of the plain- 
tiff, so long as he permitted them to re- 
main, without objection, he is liable for 
the payment of the sum named therein 
per month for board and care of said 
children, and for no greater sum. This 
agreement does not. however, include the 
cost of any clothing that might be pro- 
vided for the children, or that was pro- 
vided, if any was so provided, if you shall 
so find during that time ; and if you 
sh9uld find from the evidence that the 
plaintiff did furnish any clothing for them 
during that time — that is between the 
time when the children were taken 
by him and the time when they were 
taken av;ay from him and taken to the 
convent by the defendant, but if said 
clothing was furnished at the request of 
defendant, or was necessary for said 
chiklren and was not furnished by de- 
fendant ; was reasonable, fit and suitable 
for such children, for the children of other 
parents in like situation in life and of 
like financial ability, then the defendant 



would be liable for the reasonable and 
fair value of the same. 

The burden of proof, gentlemen, is 
upon the plaintiff to .show what, if any, 
such clothing was provided by him, while 
the children were with the plaintiff, up 
to the time they were taken from the 
plaintiff, and what was the lair cash value 
of the same at the time so provided. 

The first matter for your consideration 
and investigation will be, the extent of 
the defendant's liability, reason of the 
board and care and clothing furnished, 
during this time — and I am referring now 
in all that I say to the time between the 
period when the children were left with 
Mr. Quigley and the lime when they were 
tak«.ii away to the convent. And to this 
value when you so find it, interest may 
be added, at six per cent, from said time 
to the first day of this term of court, 
which is the 14th of September, 1896. 

And I further say to you as a matter 
of law, that unless you find that the plain-, 
tiff refused, on the request of the defend- 
ant, or in some way interfered with the 
taking of the children from the pLiintiff 
by the defendant by reason of a notice — 
either verbal or written — whichever you 
shall find — if you find either — served by 
the defendant. Murphy, upon the plain- 
tiff, Quigley, or claimed to have been 
so served, that so long as he allowed or 
permitted the children thereafter to re- 
main with the plaintiff, his liability, 
whatever it was before the giving of the 
notice, would continue. If the plaintiff re- 
fused to deliver the children to liini at that 
time, that is., upon his fkniand. or inter- 
fered with his taking of them away, then 
the time when he so refused or so inter- 
posed to prevent their being taken from 
him by the father would terminate the 
liability of the defendant to him. 

Now. gentlemen, you are to determine, 
under these rules, what amount the plain- 
tiff is entitled to recover against the de- 
fendant by reason of the transactions 
prior to the taking of the children from 
Quigley by Murphy. And in any evtnt, 
whatever you shall find that amount to 
be, the plaintiff will, in any event, in this 
case be entitled to a verdict at your 
hands. 

Having disposed of this branch of the 
case, you will then proceed to consider 
the questions necessary to be determined 
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as* to whether or lot the defendant is 
liable to the plaintiff fof board, clothing, 
dare, or medicines furnished for these 
children from the time when the chil- 
dren'wete taken from the convent by the 
mother and returned to the plaintiff. 
. No claim can be allowe4 of the plain- 
tiff \^hile .the children were in the con- 
vent, but from the time that they were re- 
turned up to the time that the mother 
aherwards took them from Mr. Quigley— 
which I think is said to have been May 
1, 1894 — the question as to the liability 
of the defendant for what transpired dur- 
ing this time, p.nd the right of the plain- 
tiff to recover lor the board, care, cloth- 
ing and maintenance of these children, is 
for you to determine, as I say under cer- 
tain rules of law and upon the evidence. 
And, considering these questions — the 
question of. this liability — during that 
tjime, you will be required to observe cer- 
tain ^riiles of law, which I will now give 
you. 

And, first: It is the duty of a father to 
provide reasonably for the support and 
maintenance of his minor children, it he 
be of ability to do so. He is under obliga- 
tions to do so, both by natural law and the 
statutes of the state of Ohio. It is provided 
by section 3110 of the Revised Statutes 
of Ohio, that* the husband must support 
himself, his wife and his minor children, 
out of his property or by his labor ; if he 
is unable to do so, the wife must assist 
him- in .so far as she is able. By the terms 
of this statute the husband is made pri- 
marily liable for the support of his mi- 
nor children, and is bound to do so, out 
•of hi-s property or by his labor, if he is 
able to do so. 

There is a further provision by the 
statutes of Ohio, known as section 3113. 
"A husband and wife cannot by any con- 
tract with each other alter their legal re- 
lations, except that they may agree to 
^n immediate separation, and may make 
provision for the support of either of 
them and their children during the sep- 
aration." 

Again, the father being able, is bound 
by law to support his infant children and 
to furnish necessary clothing and care, 
yej the circumstances of the children, 
the necessity and the proper amount and 
kind of care, clothing and support to be 
^furnished children, are under ordinary cir- 






cumstances, by law left to the sole discre- 
tion of the father, subject, however, to the 
,rule that such discretion must not be 
abused to the injury of the children. It. 
however, the father, being able, neglects 
or refuses to provide for his children >o 
as to render it necessary that some other 
ptTson should so provide or care for them, 
then the law implies a promise or obli- 
gations on -the part of the father to pay 
for the proper amount and kind of care, 
clothing and support of such minor 
children. 

If you find from the evidence in this 
case that the children of defendant were 
placed by him in a convent in this city 
for education, care and support, and that 
s^id convent was a proper and suitable 
place for said children to be and remain 
in, and that said children were taken 
from said convent by their mother, 
against the wish of the defendant; and 
find further that the plaintiff thereafter 
furnished board and clothing and care 
for said children, wh^'ch wish was known 
to the plaintiff, and that during the time 
the plaintiff furnished such board, care 
and clothing, the defendant had made 
suitable and proper provision for their 
care, support and maintenance, and so 
notified the plaintiff, and requested the 
plaintiff to deliver them to him in order 
that he might so provide for thera, 
and if the i»laintiff reYused to deliver the 
children to him, then trom such time s^ 
he so refused upon such demand, h«' 
would have no claim against the defend- 
ant for any support, care or maintenance 
of the children ; unless you also find 
that there was either an expressed con 
tract between the plaintiff and defendant, 
whereby the defendant promised to pay 
for such board, care and clothing, or 
that under the rules which I will give 
you hereafter, a contract lo make such 
payment may be iiriplied. 

Now, in making an application of 
these rules to the evidence in this case, 
I will say further to vou as a rule of law 
to govern you: 

1. The duty of the defendant here as 
the father of these children, still rests 
upon him, and has rested iipoil hiin in 
full and binding force, notwithstanding 
under, the articles of agreement between 
him and his wife, they during the time 
that these children were with the plain- 
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tiff, were living separate and apart from 
each other. These children were not 
and could not be parties to that agree- 
ment. It is no matter for inquiry on 
your part now in this case as to what 
were the c luses of that separation, or by 
whose, fault it was produced, and while 
the children must of necessity to some 
extent be affected l\y the breaking up of 
the faniily home, yet it is not the policy 
of the law to deprive them of their rights 
to support and maintenance and[ culture 
on account of any difficulty or dissension 
between their parents. 

2. In determining whether there has 
been a proper performance by the father, 
of his obligation in this case to support, 
maintain and eare for these children,' the 
question as to what was or is for the best 
interest of the children, must be consid- 
ered by you. The fundamental principle 
relative to such mattersi is to regard the 
benefit of the infant; to make the wel 
fare of the children paramount to the 
claiilis of either parent. And while the 
discretion is with the father primarily to 
select the method and the way in which 
he shall provide for such support and 
Ctire and maintenance of his children, 
yet he cannot be permitted in the exer- 
cise of such di-cretion unnecessarily or 
without reasonable cause so to i^ct as to 
injure hischildren in their health, com- 
fort or enioyment, or future prospect in 
life. 

3. It was the duty of the defendant in 
this case wh^-n these children were re- 
moved from the home of the plaintiff 
and placed in the convent, to provide for 
their maintenance, support and care 
under and in accordance with these rules, 
and it is for you, gentlemen of the jury, 
to determine from the evidence before 
you, considered under these rules, 
whether in placing them in the convent, 
he did so provide. In determining 
this question you mqst consider all the 
conditions and circumstances under 
which these children were placed there 
in so far as they are disclosed in the evi- 
dence before you ; their ages at the time 
the detendant placed them in the con- 
vent; their health and physical condi- 
tion and the manner in which they had 
been accustomed to live ; the care which 
ihey had before received; the character 
of the convent so far as the care of such 



children of similar ages is concerned its 
inethod of treatment of such children — 
in short, gentlemen, everything disclosed 
to you in the evidence that would affect 
the comfort, health and physical well 
being of the children in the present, and 
their -prospects for happy and useful 
lives in the future. 

The discretion being in the father to 
select the place where and the proper 
person who should so provide for his 
children, the presumption is that the 
convent was such a place, and the bur- 
den is upon the plaintiff to show by a 
preponderance of the evidence that the 
provision so made was not under theses 
general rules and under the evidence in 
this case a proper provision. l\ you 
find under these rules that such pro- 
vision was not such a proper provisionf 
then these children, being infants o, 
such tender iage as riot to have the , abil- 
ity or judgment to act for themselves, 
their mother would have the right to re- 
move them to some proper place and 
provide for their support and mainte- 
nance until the father should thereafter 
provide proper and suitable maintenance*, 
and support for the children; and for 
the reasonable expense of so doing the 
father would be liable to the person who 
furnished the same at the request of the 
mother, and such person would not be a 
volunteer, although bearing no relation, 
whatever to the children. 

Now, as you so find under these rules^ 
and upon all the evidence before you, 
will depend the right of the plaintiff to. 
recover for the support and maintenance 
of the children by reason of their having- 
been placed in his hands by , the mother 
after she took them from the convent. 

If, however, you shall fail to find that 
the mother was justified in taking the 
children from the convent and placing 
them in the hands of the plaintiff, there 
is second and still a further inquiry 
which you would be required to make ; 
It is conceded in the evidence in this 
case that yery soon after the children 
had been so taken from the convent and 
placed in the home of the plaintiff, the 
defendant was notified that she had done 
so; that within a short time thereafter 
he visited and saw the children at the 
home of the plaintiff, and that he saw 
them theVeafter from time to time while 
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Ihey so remained in the home of the 
plaintiff. Now, gentlemen, if you find 
from the evidence before you, that he, 
the defendant Murphy, in this case, 
knew, or had full means of knowing, of 
the character of the support and mainte- 
nance — of the board and clothing and 
care— which plaintiff was during this 
time furnishing to these children, and 
permitted them, without objection there- 
after made or during that time made, 
to remain in the house of the plaintiff, 
receiving this care, maintenance and 
support from the plaintiff without him- 
self providing other proper and suitable 
maintenance aud support for the chil- 
dren, you will be justified in finding an 
implied promise on his part to pay the 
fair and reasonable value of the board, 
clothing and care so furnished by the 
plaintiff. 

In answer to this implied promise, evi 
dence has been given on behalf of the 
defendant, that the mother has told him, 
in effect, that she was providing for the 
support of the children, and that he 
would not be called upon to make any 
payment for the same ; and evidence has 
been offered tending to the contrary, but 
1 say to you in reference to this that 
while you must consider all this evi- 
dence, that unless the facts in reference 
to any such representation made by the 
mother were brought to the notice of the 
l)laintiff, or he was otherwise so notified, 
they would not as against him, affect any 
such implied promise, if any such 
promise you should find, as being other- 
wise implied under the rules which 1 
give you. 

Now, gentlemen, if you fail, upon all 
the evidence produced before you, all 
considered, and upon a preponderance 
9f the same — not beyond a reasonable 
doubt, as in a criminal case, but only by 
the preponderance of the evidence— fail 
to find that the defendant is liable, upon 
either of these grounds that I have stated, 
to^the plaintiff for any board, clothing or 
care furnished by the plaintiff after the 
children were returned to him from tlie 
convent, then you will be relieved' troni 
further consideration of* this branch oi 
the case, and you will not find any 
amonnt for the support of the children 
after they were so returned to him from 
the convent. 



It, however, you do find from the evi- 
dence before you and the rules given 
you, that the plaintiff is entitled to re- 
cover for the maintenance, care, board 
or clothing furnished by plaintiff to these 
children-, after they were returned to him 
from the convent, then you will proceed 
to determine the amount that the 
plaintiff is so entitled to iccover. Such 
amount will not be governed by the 
agreement of February 6, 1890, but 
will be the fair and '•easonable value 
of the board, care and clothing so fur- 
nished by the plaintiff to these children, 
providing that snch board, rare and 
clothing was such as was reasonably 
suitable and proper for children of 
their age, considering the situation 
in life and financial ability of the 
father. The amount must not exceed 
such sum as you will find will rea- 
sonably and fairly compensate the 
plaintiff for the maintenance of the chil- 
dren in such situation of life as the chil- 
dren of the defendant should fairly oc- 
cupy, and it must further not exceed the 
amount claimed by the plaintiff in his pe- 
tition; but if you do find any sum so due, 
you may add interest upon that from the 
l.st day of May. 1894. to the Uth day of 
September, 1896, the first day of this term 
ol court. 

And now, gentlemen, I only need to 
remind you, what you all know and have 
been repeatedly told, as you are all regu- 
lar jurors, that upon you rests the re- 
sponsibility of determining the facts in 
this case upon the evidence before you. 
paying careful attention to the rides of 
law which the court gives you. As to 
the facts, the court expresses no opinion 
one way or the other. 

Most of the witnesses nave been 
upon the witness stand ; you have seen 
ihem and been able to judge of their 
manner. You are to take into consider- 
ation their appearance upon the witness 
stand, as well as any interest or leeling 
they may have in the case. In short, 
considering all these witnesses, judge for 
yrur-elfasto the credit to be given to 
tjieir testimony ; and where there may be . 
any difference between them, you will 
determine calmly and dispassionately, 
and not allow any feeling to influence 
you; but calmly and dispassionately de- 
termine what are the facts and what is 
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just and right; remembering the verdict 
that yoA render is upon, your oath and 
conscience. 

The jury brotight in a Verdict in the 
case for the plaintiff in the sum of 
*1,18:).74. 

Hutd, Brnwback iSf Thatcher, Attor- 
neys for Plaintiff. 

Parks & Win Campen. Attorneys, for 
Defendant. 
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ski et al. Error to the circuit cdurt of Cuya- 
hoga county. 

5504. Edward H. ' Drinkwater y. Eglantirtc 
Jones. Error to the circuit coui;V of T.ucas 
county. 

5524. John A. Chilcotc v. The State of Ohio 
ex rel. Mary Ida Hptlgkins. Error to the cir- 
cuit coiirt of Licking county. 

5533. Henry O. Uorsey et al. v. Josephine M. 
Fulton. Error to the circuit court of LK'kiug 
county. 

Motion Docket. 

2915. The State of Ohio ex rel. The lender- 
writers of American Lloyds v. William S. Mat- 
thews, Superintendent of Insu^anceof the Stote 
of Ohio. Motion by. plaintiff for allow.ipcf: pf 
an alternative writ of mandamus in cause No. 
5453, oil the general docket. Motion ovef- 
ruled. 

2949. John R. McLaughlin et al. v. Janie.HA. 
Miles. Motion by plaintiff for extension of 
time to file printed record in cause No. 5529, 
on the general docket. Motion allowed. 

2950. Sibella Fink v. Ezra V. Dean. Motion 
by plaintiff to reinstate cause J^o. 4()05, on the 
general docket. Motion overruled. 

2951. 1'. M. Chandler v. The Grand.Lodge of 
Ohio et al. Motion by plaintiff for temporary- 
injunction in cause No. 5529, on the general 
docket. Motion overruled. 

2952. A. T. Anderson v. The Grand Lodge of 
Ohio et al. Motion by plaintiff for temporary 
injunction in cause No. 5600^^ on the general 
docket. Motion overruled. 

• 2953. A. T. Anderson v. The Grand Lodge 
of Ohio et al. Motion by plaintiff to dispense 
with printing record and briefs in cause No. 
o6(.K), on the general docket. Motion allowed 
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2954. N E. Gilbert v. The (Vratid Lodge df 
Ohio.et al. Motion by plaintiff for temporary 
injunction in cause OCrOl, on the general docket. 
Motion overruled. 

29»>6. A. E. Gilbert v. The Grand Lodge of 
Ohio pi al. Motion by plaintiff to dispense 
with printing records and briefs in cause No 
o(K)l, on the general docket. Motion al- 
lowed. 

2956. Albert G. Corre v. Mar) R. Rogers, 
Administratrix. Motion by defendant to dis- 
miss cause No. 4820, on tlie general docket. 
Motion overruled. 

2i>o7. The State of Ohio v. Richanl Aston. 
J^oiion by plaintiff to advamc cause No. 5415, 
on the general docket. Motion allowed,^ cause 
■advanced, and briefs to be filed within rtile. 

^2P58. TheCeri-al Trust Company- of New 
Vork V. Stevenson Burke et al. Motion by de- 
fendant to advance cause' No. 55 IS, on the'gen- 
efal docket. Motion allowed, cause advanced, 
and briefs to be filed within rule. Oral argu- 
ment requested. 

5959. Edward Foutz v. Manley L. McGee et 
al; Motion by plaintiff to dispense with priut- 
injj record in cause No. 5584. on the general 
docket. Motion overruled. 

2960.. The State of Ohio ex rel. Attorney 
General v. Louis E. /eigle. Motion by plain- 
tifr to advance cause No. ol28, on the general 
docket. Motion alloweil, cause advanced, and 
>H«fs to be filed within rule. 

New cases filed in the supreme court since 
Jupe 10, 1897 • 

6599. Frank M. Chnndler v. The Grand Lodge 
of Obic et al. Error to the circuit court of 
Cuyahoga county. l'>ank N. Wilcox and L. A. 
Wilson, for plaintiff. Barton Smith and Squire, 
Sanders & Dempsey, for defendants in error. 



5600. A. T. Anderson v. The Grand ivqdge of 
Ohio et al. Error to the circuit court of Cuy- 
ahoga county. Frank N. Wilcox and L. A. 
Wilson, for plaintiff. Barton Smith and Squire, 
Sanders & Dempsey, for defendants. 

5(i01. A. E. Gilbert v. The Grand Lodge of 
Ohio et al. Error to the circuit court of Cuj'^ 
ahoga county. Frank N. Wilcox and It. A. 
Wilson, for plaintiff, Barton Smith and 
Sijuire, Sanders & Dempsey, for defendants. 

560*?. Madison Pavey v. Eli Hull ct al. Brror 
to the circuit court of Licking coantj. Mills 
Gardner and Charles Pavey. for plaintiff. J. 
B. Jones and Edward Kibler, for defendants. 

5603. Trustees of the Otterbein University 
V ' ter Smith, Admr. Error to the circnit 
court of Seneca countv. Senev ^: Sayler and 
J. M. Bever, for plaintiff. MpCaulcy & WeUer 
and Lester Sutton, for defendant. 

5604. Trustees of Union Ton'nshio v. The 
State of Ohio ex rel. Geor|;c Wagy. Error to 
the circuit court of Lickmg county. Kibler 
v\: Kibler, for plaintiff. S. M. Hunter, for de- 
fendant. 

5005. ,The B. wS: O. R. R. Co. v. Frederick 
Lisey. Error to the circuit court of Licking 
county. Kibler & Kibler. for plaintiff. S. M. 
Hunter, for defendant. 

5606. Frederick Heidorn et al. v. Charlotte 
K. Wright. Error to the superior coui^t of 
Cincinnati, C. W. Baker, for plaintiff. Kra- 
mer & Kramer and P. A. Reece, for defendant. 

5607. The State of Ohio ex rel. The National 
Life Association v. William S. Matthews, Su- 
perintendent of Insurance. Mandamus. Hug- 
gins, for plaintiff. R. M. Patterson, for de- 
fendant. 
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Entered at the Postofflce, Nor walk, Ohio, as second 
class matter. 



THE FOREMOST OHIO LAW PAPER. 

The growth of this paper duritig 
1896 h€iB been ao marked that we con^ 
fidently assert th€U it now htis a greater 
circulation than any other Ohio law 
paper. It also contains so much more 
legal matter that we are Justified in 
claiming it to be the leading paper in 
its class. 



OHIO STATE REPORTS. 

Volume 54, Ohio State Reports, is 
now ready for delivery, and may be 
obtained at $1.60 per volume, payable 
in advance. 



The supreme court has adjourned for 
its summer vacation. 



The democrats of Clermont and 
Brown counties have nominated Hon. 
John S. Parrott for common, pleas judge 
of the Clermont- Brown judicial district. 
Mr. Parrott was nominated by acclama- 
tion. 



In the syllabi of the supreme court 
proceedings will be found the syllabus 
in the case brought to test the constitu- 
tionality of the Ohio Torrens Land Reg- 
istration act. The opinion will appear 
later. 



The American bar association will 
hold its next annual meeting at Cleve- 
land, Ohio, on August 25, 26, and 27, 
1897. Programs or information in re- 
lation to the a.ssociation may be had by 
addressing John Hinkley, secretary of 
the association. 215 Charles Street, 
Baltimore. 



A transcript of the case of H. W. 
Chapman, treasurer of Lorain county, 
against the Wellington National Bank, 
decided by our supreme court, April 27, 
1897, the decision of which will be found 
on page 159 of the advance sheets of 
volume 56, Ohio State Reports, wa.s 
prepared last Saturday for use iv the 
supreme court of the United States, to. 
which the case is to be taken. It will 
be remembered that this case involves 
the taxation of stock in national banks 
under the laws of Ohio. This decision 
in effect held that the debts of holders 
of stock in national banks could not be 
offset from the tax valuation of their 
stock. It is claimed that the supreme 
court of the United States has already 
held indifferently ou this same ques- 
tion. ' 
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Lawyers have a ludicrous habit of 
identifying themselves with their clients 
by speaking in the plural number. 
"Gentlemen of the jury," said a prorfii- 
nent attorney of the Cleveland bar, re- 
cently, *'at the moment the policeman 
says he saw us in the tap, I will prove 
that we were locked up in the station 
house, in a state of intoxication." 



At the Republican judicial convention 
held at Toledo on Tuesday of this week, 
Judge R. S. Parker was renominated for 
the circuit bench for the sixth judicial 
dii^rict. Arid Judge I^. P. Pugsley, was 
renominated for judge of the common 
pleas bench for the first subdivision of 
the fburth common pleas judicial dis- 
trict. Both nominations were made by 
acclamation, there being no opposition. 



Charles N. Cunningham, of Cleveland, 
who forged Judge E. T. Hamilton's 
, name to a check for $75,000. was sen- 
tenced last Saturday by Judge Stone of 
the Cuyahoga common pleas to serve 
five years in the penitentiary. The mo- 
tion for a new trial wasoverrukd. The 
case excited the attention of the medical 
worfd, in that expert physicians held 
that owing to a depression in Cunning- 
ham's skull, which pressed upon the 
brain, he was virtually insane, and irre- 
sponsible for his actions. He under- 
went an operation to remove the pres- 
sure and claimed that it cleared his 
reason. The court held, however, that 
there was no evidence that the deprest 
sion affected Cunningham's sanity, and 
accordingly sentenced him to the peni- 
tentiary. 



We are in receipt of a beautiful 
bound volume of poems written by 
Charles H. Collins, of Hillsboro, Ohio. 
The author, Charles H. Collins, was 
born in Maysville, Ky., and is the son of 
Gen. Richard Collins, a distinguished 
lawyer and legislator in Ohio and Ken- 
tucky. Charles Collins is a lawyer and 
has enjoyed a lucrative practice from 
which he has acquired a comfortable 
competency. * The author has traveled a 
great deal, both in Europe and America. 



He is now sixty-three years of age, has 
a vigorous constitution, pleasant address, 
and is a fluetit speaker. He is also the 
author of *' Echoes from Highland Hills;" 
'•Highland Hills to an Emperor's Tomb;" 
" Wibbleton to Wobbleton;" "Our Com- 
mon Schools;" " The Love of the Beau- 
tiful. " His last work: "The New 
Year Comes, My Lady," the volume 
now before us, appeared last year, and 
we bespeak for it a good ' sale. 



ADMItTBD TO THE BAR. 

The following graduates of the Ada 
Law School were admitted to the bar 
and sworn in before the supreme conrt 
on Thursday of last week : 

Frank S. Ansley. 

Owen L. Albright. 

Elbert M Bell. 

Adam C. Bowersox 

Arthur W. Bordner. 

John W. Burris. 

John T. Butler. 

Asa C. Cooney 

Carl F. Clement. 

Alvin Carver. 

D. Eugene Carlin. 

Frank E. Duffield. 

Elmer G. Derr. 

Harmon R. Ewing. 

J. Carroll Heaton. 

Kent P. Johnson. 

Harry V. Kahle. 

A. F. Klaeson. 

William J. Mead. 

Earl H. Noel. 

Josiah C. Paxson. 

Samuel T. Rife. 

Willis P. Rowland. 

Edward S. Stephens. 

Frank Y. Sherdl^ndy. 

Francis M. Shumaker. 

George D. Simfmms. 

Volney A. Troxel. 

Marshall Van Horn. 

Everett G. Young. 



OUR DIVORCB LAWS. 

Under the old canon law, divorces were 
not granted for any purpose whatever, 
and, therefore, when a man took a wife 
unto himself "for better or for worse" he 
was obliged to keep her, no matter how 
much worse his condition proved to be. 
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The civil law, however, ^as not so exact 
ing, and under its rule very trivial offenses 
against the dignity, of the marital rela- 
tions was sufficient ground on which to 
secute a divorce. For instance, a hus- 
band could secure a divorce f roni his wife 
if she attended the theatre or other place 
of public resort without his consent hav- 
ing first been secured. Between these 
two great extremes came the qo.nmon 
law, with a ms^rked tendency toward the 
first, the rule being not to grant any di- 
vorces except in a few extreme cases. 

So long as. the common law prevailed, 
little progress was made from this condi- 
tion, but under the statutes of the various 
states the old common law theory that 
man and wife were one, of which the man 
constituted the one — the great I am — be- 
came exploded, and with the enlargement 
of the rights of the wife came also an en- 
largement of the girounds by which the 
bonds of matrimony could Ke severed, 
and it is not surprising, for it is not easy 
to say why a mau and woman who have 
entered into a civil contract should be 
compelled by law to remain bound by 
*that contract when every elemeni of the 
spirit of the contract has been broken. 

It has been said that pub}ic policy for- 
bids the granting of divorces except in a 
few heroic cases, of which adultery and 
desertion are the principal ones, and in 
some states the law is so lenient as to 
permit a divorce when such cruel and in- 
human treatment has been perpetrated as 
to endanger life. Surely the best interests 
of society are not subserved when a wo- 
man and a family of children are obliged 
to sink deeper intb poverty and shame 
because of the worth lessness of the father 
and husband. Good citizens are not 
made out of a family whose head is spend- 
ing his days in idleness and his nights in 
bumming or gambling, while the prop- 
erty he may have been accumulating in 
better days is being destroyed, and the ef- 
forts of the faithful, patient, toiling wife 
are being wasted, because of the burden 
she must bear in supporting a worthless 
husband, while he squanders whatever 
he can obtain. If the wife were allowed 
to rid herself of him. she could teach her 
children the principles of frugality, and 
by their strictest enforcement a respect; 
able livelihood qould be maintained and 
the family reared in decency and houor. 



The rule should be that wheuif ver a 
husband or wife willfully and wittiQtit 
reason ceases to perform their dutie^ as 
such husband or wife, then the innocent 
one should no longer be bonnd by the 
marriage contract. Such is the rule in 
all other contracts ; such should be the 
rule in this one case. 

IGNQRAHCB OF ATTORNEY AS GROUVQS 
FOR NSW TRIAL. 

As a general rule, a party is bound by 
the acts of his attorney, and is not. en- 
titled to relief because of a mere/negli' 
gent omission of an attorney, who is pre- 
sumably competent. In ordinary civil 
cases this rule is very rigid, and it is Tie- 
quired, where a party has beeri' injui;ed 
by the neglect or misconduct of his, at- 
torney, that he shall obtain. relief by an 
action against his attorney. 

The rule is enforced with stern sever- 
ity and the courts have generally 'Coili- 
pelled parties to abide by the consequen- 
ces of the negligent omission, blunderr 
ing or improper management \by theii; 
attorneys in legal proceeding^. In 6ivil 
cases the rule is broadly laid down that 
** neither the ignorance, blunders. <iot 
misapprehension of counsel^ not Occa- 
sioned by the adverse party, is a ground 
for vacating a decree or judgment." 

This severity is generally justified by 
considerations of public policy as well 
as by the plain demands of justice. But 
cases are not wanting in which the attor- 
ney has been guilty of such glaring in- 
competency and neglect that ihp court 
has been impelled through a sense of 
justice to award a new trial. Such a case 
was that of State v. Jones, 12 Mo, App., 
93, and it is doubtless whether the annals 
of criminal law have ever presented; a 
parallel case. The defendant was con- 
victed of murder in the first degree and 
sentenced to death. So far as the record 
discloses, no error was committed by the 
court in the conduct of the trial, arid the 
only ground relied upon by the def^i^- 
ant for a new trial was the ignorance, 
imbecility, and incompetency of his a». 
tomey, and his gross ' mismanagement 
o{ the case. The records disclosed so 
many instances of gross incom^tency 
and mismanagement that it is hard .to 
conceive how the trial judge could have 
.tolerated such a travesty on justice. 
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To quote from the opinion rendered by 
Lewis, P. J. ** Among many similar 
examples, it was urged that no act of 
congress had ever authorized the State 
of jM issouri to delegate to the city of St. 
Louis, the power enforcing the laws; 
a^d that the State could not offei proof 
o/the killing without first proving affirm* 
atively tjiat the deceased was alive an^ 
that he did not kill himself. Objection 
was made to an officer testifying, because 
he undertakes to testify to a confession 
;which he has. already testified to in an- 
other court, and because it is presumed 
that he will testify to. the same in this 
court. It was objected that a copfessioiis 
ma^e in Illinois could not be .proved in 
Missouri, for want of jurisdiction, and 
because the limited States have made no 
law to authorize it.*' 

Upon a motion being made for a new 
trial, on the ground that the defendant's 
attorney was incompetent and had been 
guilty of mismanagement, the attorney 
filed a counter affidavit, in which he 
sought to exteiiuiite his conduct and 
8ho>v that the defendant had not been 
prejudiced thereby, and the court se- 
verely scored him for his seeming impro- 
priety in volunteering an affidavit to 
prevent his convicted client from obtain- 
ing a new trial, and reversed the judg 
ment ; concluding its opinion with the 
following language: "Modern civiliza- 
tion stands aghast at the barbarity of 
the ancient law which denied to a pris- 
oner the aid of counsel 'learned in the 
law,' when on tiial for his life. The 
wisdom and humanity of the present 
age demand that the maxim, * Every 
man is presumed to know the law' shall 
be reversed, both in theo^^y and in prac- 
tice, when aoplied to the legal methon'^ 
of conducting a defense against & charge 
of felony. * * * It would be a most 
unworthy exercise of the judicial func- 
tion, to administer the shadow of the 
law, but not its substance. We consider 
thait the prisoner here in effect, went 
to his trial and his doom without 
counsel, such as the law would secure 
to every person accused of crinxg. " 



8UPRXKB COURT OF OHIO. 

Official Record of Prooeedincs. 

Tuesday, yi#«^ fS, 28S7, 
Causes to and including No. 4773, on the 
General Docket, are called and marked sfib- 
mitted. The next call vrill be to and including 
No. 4889. 

Goneral Docket 

5572. The State of Ohio ex rel. Prank Bach- 
man V. Bdwin Wright ErnK to the circuit 
court of Darke county. 

WiLUAMS, J. 

1. A mayor of a municipal corporation who 
has been regularly elected to the office, is en- 
titled to serve until his 6^ ccessor is qualified ; 
and while he qontinues to so serve, on account 
of a failure to elect his successor, there is 
no vacancy in the office, nor is the council 
authorized to make an appointment thereto. 

5. The jury selected to try a contested ' elec- 
tion case instituted by a rival candidate against 
one who has, by the proper authority, been de- 
clared duly elected to the office of mayor at a 
regular municipal election, is authorfied to 
decide, and should determine which of the can- 
didates was elected, or, that there was no valid 
election of either, as the facts may warrant ; a 
finding that the contestee did not receive a ma- 
jority of all the legal votes cast at that election, 
and a decision that, therefore he was not elect- 
ed to the oflBce, is incomplete, and insufficient 
to defeat his title to the office. 

Judgment affirmed. 

4686 Emma J. Ashley v. Michael Henahan. 
Error to the circuit court of Lucas county. 

MlNSHAI.I«r J. 

1. The general rule is, that one who seeks 
to recover on a contract must show substantial 
performance on his part, and this rule applies 
to a "building contract" as to any other. But 
slight omissions and inadvertences should be 
disregarded. Wheje there has been an honest 
effort by the contractor to perform, and not a 
wilful omission, substantial performance is all 
that is required. 

2. The plaintiff below entered into a written 
contract with the defendant to make the ex- 
cavations and construct the foundation walls, 
of a building she was About to .construct for a 
certain sum. It provided for the payment 
from time to time on estimates made by the 
architect, and that the final payment should be 
made in a certain time after .the contract is 
completly finished, on the certificate of the ar- 
chitect in writing, that the work has been done 
to his satisfaction. 

He/d, That without this certificate, or a 
waiver or it by the owner, no recovery can be 
had. 

3. The contract prpvided that the contrac- 
tor should make the excavations an d pu t in 
the stone foundations of the proposed build- 
ing. according to the plans and specifications, 
including all labor and material incident there- 
to. In order to make the excavations of the 
required depth, which was some 22 or 23 feet 
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it became necessary to underpin a house 
standing on the line of one of the foundations, 
and to use a certain quantity of lumber for the 
purpose of sustaining the side^ of the trenches. 
Hetd^ That the underpinning of the house and 
the lumber used in the trenches,, are a part of 
the work to be done included in the terms of 
the contract ;'and that a recovery therefor can- 
not be had on -an implied obligation to pay 
what it is reasonably worth. 

4. The contract contained the following 
clause : "The contractor shall make no claim 
for additional work unless the same shall be 
done in pursuance of an order from the ar- 
chitect, and notice of all claims shall be made 
to the architect in writing within ten days of 
the beginning of such work." 

Held^ 'That under this provision no re- 
covery can be had for work in addition to that 
provided in the contract, where the work done 
is necessary to the performance of the contract, 
unless the work was done in pursuance of the 
architect, and notice of the claim be given to 
him in writing as required, unless waived by 
the employer. 

5. Such stipulation bein^ for the benefit of 
the employer, proof of a waiver must either be 
in writing, or oy such clear and convincing 
evidence as to leave no reasonable doubt about 
it 

Judgment reversed, and cause remanded for 
a new trial. 

6380. SUte of Ohio ex rel. The Attorney 
General v. Walter D. Guilbert, Auditor of State, 
et al. 

In Mandamus. 

Shauck, J. 

1. The remedy by due course of law guar- 
anteed by section 16 of the Bill of Rights, ex- 
tends to all the adversary rights of persons in 
property, and requires that before there is a 
judicial determination affecting such right pro- 
cess to obtain jurisdiction of the person claim- 
ing it shall be issued and served, except that 
the legislature ma}r provide for a substituted 
or constructive service to be made when actual 
service is impracticable. The act of April 27, 
1896, entitlea "An act to provide for the regis- 
tration of land titles in Ohio." etc. (92 O. L. 
220), is repugnant to this section of the consti- 
tution. 

2. Said act is repugnant to section 19 of the 
Bill of Rights, because it attempts to authorize 
the taking of private property tor uses that are 
hot public, and without compensation. 

8. Said act is repugnant to section 1, of 
article 4, of the constitution, because it at- 
tempts to confer judicial power upon the 
county recorder. 

Writ refused. 

.4426. Chip ex rel. McKinney v. Commis- 
sioners of Washington county. Error to the 
circuit court of Washington county. 

Bradbury, J. 
1. A report made to th^ court oi common 

Sleaa by the county commissioners, of their 
nancial transactions for the preceding year, 



under section 917 Revised Statutes, is sufficient 
if it sets forth the several immediate subjects 
of es^penditure, and the sums paid on account 
of each, although it does not state specificall> 
each item of the sums thus expended. 

2. Such report need not set forth the sev- 
eral subjects of expenditure where the fuilds 
provided by the county commissioners are set 
apart and expended 'under the direction of the 
board of infirmary directors, or the board of 
trustees of a children's home. In such cases,' 
it is sufficient to state in the report, the sums 
set aside for the use of said boards. 

Judgment affirmed. 

Spbar, J., dissents as to first proposition. 

4654. R. G. McQuigg et al., Trustees et al. v. 
Henry Cullins. Error to the circuit court of 
Montgomery county. 

Spbar, ). 

1. The order of vacation of a township road 
by the township trustees, in a proceeding con- 
ducted under chapter 3, title 7, of the Revised' 
Statutes, has the effect to relieve the public 
from any duty to keep such road in repair. 
But such order does not authorize the clos- 
ing up or obstructing of the road against the 
objection of one who has acquired an easement 
in it. 

1. Where, in such case, the trustees . and 
others threaten tb obstruct or close up sifch 
road, injunction will lie. And if it appear that 
such threatened action will destroy the ease- 
ment of an owner of adjacent land in such^ 
road, and no other road reasonably suitable to 
meet the necessities of such owner has been 
provided, injunction forbidd'ng such obstr.U9- 
tion or closing up of such roa.i will be granted. 

Judgment affirmed. 

4704. Robert N. Pollock v. The Cleveland 
Ship Building Company. Error to the circuit 
court of Cuyedioga county. 

Spkar, J. 

1. The 'Ownership of i» riparian proprietor to 
the middle of a navigable river does not carry 
with it the right to the exclusive use of the 
water over land ordinarily covered by water, 
but is subordinate to the paramount easement 
of navigation by the public, which includes the 
right to use such water for navigation and 
commerce, and such u.ses as may be reasonably 
incident thereto 

2. Among the rights of the public is 
that of mooring ve-^els for the purpose of 
repairs and of putting in engine, boilers and 
machinery, after such vessels have been 
launched. Sucli use reasonably enjoyed, is 
not a trespass upon the lands of a riparian 
owner, in fi-ont of whose river bank, outsiet^. 
of the dock line, such vessels are moored", 
and such owner will not l)e entitled to Jiii 
injunction forbidding such use, unless special 
injury to his property is shown. 

3. But the right of the public does not 
extend to use of lands of the owner not 
covered by water. And where a builder of 
vessels so moored carries lines from them 
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across the riyeriiank of such riparian owner, 
against his objection, and fastens them upon 
the land of such builder, and insists upon 
the right to continue such acts, the riparian 
owner may be entitled to an injunction, 
although his land is unimproved, and such 
,acts produce no actual present damage. 

Judgmet^t reversed and modified. 

5565. The Cincinnati Street Railway Com- 
pany V. The Cincinnati Inclined Plaiie Rail- 
way Compaujr et ii. Error to the superior 
court of Cincinnati, at special term. 

BUKKBT, C. J. 

1. When a question of law or fact is re- 
served by the superior court of Cincinnati, 
at special tetm to the general term upon a 
bill of evidence, and final judgment is ren- 
dered thereon, the general term has no 
power to remand such judgment to the 
special term for further proceedings. The 
cause may be remanded to the special term 
for trial as to matters left uuadjudicated, 
but in such trial, the judgment must be 
taken and held as final, as - to the questions 
uppu which it was rendered, but it may be 
used as a factor in moulding the decree 
eovering the whole case. 

2. When it is provided in a final judg- 
ment, not rendered in a proceeding in error, 
that its operation shall be stayed for a given 
time, wltn liberty to apply for an extension 
of the time, such application must be made 
to the court rendering the judgment, or hav- 
ing control of it on error. 

3. A final judgment was rendered by the 
superior court of Cincinnati at general term, 
u{x>n questions of law and fact on a bill of 
evidence reserved at special term to the gen- 
eral term, in which judgment it was ordered 
that its operation should be stayed for six 
months, with liberty to apply for an extension 
of the time. Upon proceedings in error the 
judgment was affirmed by this court and 
remanded to the general term for execution. 
Thereafter the g[eneral term remanded thie 
cause to the special term for further proceed- 
ings in accordance with the terms of judg- 
ment ; and on motion for that purpose^ the 
special term granted a suspension of six 
months additional time, with liberty to apply 
for a still further extension of time : H^id, 
Thafthe general term had no power to remand 
the judgment to the special term for such 
further proceedings, and that the order of 
suspension made at special term is void, for 
want of jurisdiction of the subject matter. 

4. While a court may vacate or modify 
its judgment or orders as provided by statute 
after the close of the term of court at which 
they «re rendered, the court has no power in 
the absence of proceedings under the statute, 
to suspend the operation of such judgments 
or orders after the close of such term, except 
in so far as that power is expressly reserved 
in the entry of the judgment ; and under an 
order appended to a judgment by which its 
operation is suspended for a definite period, 
with the right to apply to the court for an 
extension of such suspension, the application 



for such extension must be made before the 
expiration of the time of the original sus- 
pension, and unless the application be so 
made, the court is without authority to grant 
it. Under such an order there is no power to 
grant a new suspension after the expiration of 
the original suspension. 
Judgment reversed. 

4650. The Board of Trustees of the Ohio 
State University v. Henry P. Polsom et al. 
Error to the circu t court of Pickaway county. 

The will of Henry F. Page, deceased, con- 
tained a devise to the Ohio State University to 
be a part of an endowment fund ; and pro- 
vided that if the devise to the university 
should fail or be held void for any cause, it 
should then go to the children of two of his 
deceased brothers. In a subsequent codicil, 
he fully empowered his daughter, Isabel, to 
ratify and confirm his bequest to the univer- 
sity ; and further provided, that if she com- 
plies with this request, the devise over to the 
children of his deceased brothers "is revoked." 
The testator died within a year from the mak- 
ing of the will, so that the devise to the uni- 
versity became invalid, by reason of the pro- 
visions of section 5915, Revised Statutes. The 
daughter executed the power given her by 
the ¥dll, by executing and delivering a deed 
for the property to the university. She has 
since deceased. 

By thb Court. 

It is quite clear that the children of the 
testator's brothers can take nothing under the 
provisions of the will, as the fact—the making 
of a deed to the University b^* the testator's 
daughter — ^has occurred, on which it was not 
to go to them, and they are not the testator's 
heirs. Jt is not material what construction 
the law may place on this vrill as between the 
University and the heirs of the testator's 
I daughter ; for the devise over in case the deed 
! or ratification shoul<) not be made, is not 
made to depend upon the validitv of the rati- 
fication in whatever form adopted, but on the 
fact only of its not being made. 

The judgment of the circuit court is there- 
fore reversed, and the petition of the plaintiffs 
below dismisMd. on the facts conceded in the 
record. 

5425. State on application of Franklin Al- 
ter, a Taxpayer, v. The Commissioners of Ham- 
ilton county et al. Error to the circuit court 
of Hamilton county. 

; Bv THK Court. 

1. A suit by a taxpayer brought to enjoin 
the execution of an unconstitutional act k>r a 
local road improvement, is too late if not 
brought until after he has voluntarily paid all 
taxes assessed or to be assessed against him 
for that purpose. 

2. Nor will it be a misappropriation of 
moneys in the county treasury to devote the 
sum made up of the taxes so voluntarily paid 
by taxpayers of the county to the purpose for 
which they were so paid. 

Judgment affirmed. 



omO'LBOAi; NBWS. 



347 



4021. James T. Black, Receiver, v. James W. 
Robinson, Admr. Error to the circuit court 
of Onion county. Cause settled ind 'petition 
in error dismissed by agreement of parties. 

General Docket. 

Friday, /i*«tf £6, 1897, 

6464. George W. Collett, Trea9urer.v. The 
Springfield Savings Society. Error to the 
circuit court of Clark county. Application of 
plaintiff in error and of the Attorney General, 
for rehearing not entertained. 

6313. The State of Ohio ex rel. Attorney 
General v. Charles Kinuey;, Secretary of State. 
Quo Warranto. Demurrer to petition over- 
ruled, and judgment of ouster. Per curiam 
report 

Motion Docket. 

2061. James M. Wentworth v. The L. S. & 
M. S. Ry. Co. Motion by defendant to dismiss 
cause No. 664S, on thfe General Docket Passed 
for notice. 



The State of Ohio v. Harry Martin 
alias Jim Anderson. Motion for leave to file a 
bill of exceptions to court of common pleas of 
Franklin county. Motion allowed, cause ad- 
vanced and request for oral argument noted. 

2963. The C, S. & H. R. R. Ca v. Samuel K. 
Ziegler. Motion by defendant to advance 
cause No. 6663, on the < General Docket. Oral 
argument requested. Motion' allowed, cause 
advanced, briefs to be filed witfitn rule, and re- 
quest for oral argument noted. 

2964. Selah Daniels, Admr., v. Henry P. San- 
ford, Rec*r. Motion by plaintiff for extension 
of time to file printed record in cause No. 6623, 
on the ^neral docket Motion overruled and 
cause dismissed. 

2966. The State of Ohio ex rel. Attorney 
General v. The St. Paul Fire & Marine Ins. Co.", 
St, Paul. Minn. Motion by plaintiff to advance 
causes No. 6476. 6476, 6489. 6490, 6491, 6492, 
5493, 6494, 6496, 6616 and 6619, on the general 
• docket Motion allowed, causes advanced and 
assigned for . hearing '« November 10, 1897. 
Stat^ to file its depositions b]^ September 1. 
Defendants to file their depositions oy October 
2, and state ip rebuttal by October 16, w^th^ 
leave to use oral evidence on the hearing. 
Printed briefs to be filed by November 3. 

2966. Emmet §asse v. The State of Ohio. 
Motion for leave to file a petitioh in error to 
the circuit courjk of Cuyahoga county. Motion 
overruled. 
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i>617. *M. Jackson v M. B. Gary, assignee. 
Error to the circuitcourt of Hancock county. 
W. W. Chapman, for plaintUT. J. A. & E. V. | 
Bope, for defendant. 



5618. John O. Winship et al. t. William L. 
West. Error to the circuit court of Cuyahoga 
county. John O. Winship, for plaintiff. Law- 
rence & Estep. for defendant. 

5619. Joseph C. Stuart v. Mary P. Gordon ct 
al. Error to the circuit court of Paulding 
county. Snook & Wilcox, for plaintiff. W. 
F. Corbett, for defendant. 

5620. Cecil L. Saunders et al., ex*rs, v. George 
Learman. Error to the circuit court of Cuya- 
hoga county. Walter J. Hamilton, for plain- 
tiff Koran & Dowley, for defendant. 

5621. Ida Bause, admr'jt, v. Gustav Muhuue, 
guard. Error to the circuit court of Lucas 
cou.ity. L. H. Wilkinson, for plaintiff. Saul 
Kohn, for defendant. 

5622. John Walsh v. The C. H. V. & A. R. R. 
Co. Error to the circuit court oi Franklin 
county. T. E. Powell. J. B. Foraker, R. A. 
Karri -on and D. J. Ryan, for plaintiff. D. L. 
Sleeper, for defendant. 

5623. Robert Wright v. The C. H. V. & A. R. 
R. Co. Error to the circuit court of Franklin 
county. R. A. Harrison, T. E. Powell, J. B 
Foraker and D. J. Ryan, for plaintiff. D. L. 
Sleeper, for defendant. 

5624. Michael vS. Voyght v. The C. H. V. & | 
A. R. R. Co. Error to the circuit court of 
Franklin county. R. A. Harrison, T. E. Pow- 
ell, J. B. Foraker and D. J. Ryan, for plaintiff. 
D. L. Sleeper, for defendant.' 

6625. Thomas Shotwell v. The C. H. V. & 
A. R. R. Co. Error to the circuit court of i 
Franklin county. R. A. Harrison, T. E. Pow- 
ell, J. B. Foraker and D. J. Ryan, for plaintiff. ! 
D. L. Sleeper, for defendant. 

5626. John W. Bryant et al., ex'rs, v. The j 
Firemen's Fund Ins. Co. Error to the circuit ' 
conrt of Hamilton county. Kittredge & 
Wilby, for plaintiff. Stephens & Lincoln, for 
defendant. 
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THB rOKBMOST OmO LAW PAPSR. 

The growth of this paper during 
1896 has been so nuirked thai we con^ 
fidenUy assert that it now has a greater 
eireuiaiion than any other Ohio law 
paper. It also contains so much more 
legal nMttter that we are Justified in 
elaiming it to be the leading paper in 
its class. 



omo STATE REPORTS. 

Volume 64, Ohio State Reports, is 
now ready for delivery, and may be. 
obtained at $1.50 per volutne, payable 
in idvance. 



Judge McCarty, of tlie Stark common • 
pleas court some time ago decided an 
odd case involving the ownership of land 
in the city of Massillon. It appears that 
one Emery Chandler bought of Mary 
Lomady a certain brick building but 
obtained the title to a lot three feet 
shorter than the building itself. Suit 
was instituted to determine the owner- 
ship of that short strip. Judge McCarty, 
held that when tracts of land are sold, 
if a small strip remains, that strip be- 
comes the property of the last buyer, 
unless specification is made to the con- 
trary. In this case the decree was that 
the brick building should remain, its 
owner to have title, to the three feet, but 
the land below the projection , cf the 
eaves shall not become the property of 
this particular plaintiff. 



What con.stitutes a valid tender ws^s 
recently decided by Judge Swing of the 
Hamilton circuit court, in the case of H. 
S.Storerv, Wm. Bohmann. It appears 
that a tender had been made before suit 
was brought before the justice of the 
peace, but the tender 'was not made 
good previous to the trial before the jus^ 
tice by bringing the money into court* 
Swan at page 820, ( 10th ed )says : ''The 
amount of money tendered must be 
brought into court and deposited with 
the justice of the peace." The case 
went to judgment before the justice and 
was brought to the common pleas on an 
.appeal, when a tender was again made 
pi the amount of the judg[ment and was* 
paid into court but did not include the 
costs due the plaintiff before the justice. 
In order to have tendered plaintiff the 
amount due him it should have included 
not only the interest due on hi^ claim, 
but also the costs due him up to the time 
of the tender, and this must have in- 
cluded the costs before the justice. This 
was not done, and therefore the plaintiff 
was entitled to judgment as to costs; 
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In the case of SchiUte v. Gucthlein, 
recently decided by the common pleas 
court of Hamilton county, it was held 
that one who has himself broken a con- 
tract cannot recover from another for 
violating the same contract. This was a 
case for ^2,500 damages for breach of 
contract, in refusing to take 160 shares 
of stock in the G. B. Schulte Co. It 
appears that Schulte refused to deliver 
the stock, and iti March, 1896, Guethlein 
sued him in the superior court to compel 
*a delivery. Schulte then changed his 
mind and admitted to the breach and 
Consented to carry out the contract, but 
Guethlein liad also changed his mind 
and dismissed his case. Schulte then 
brought the present suit in the common 
. pl^as court. Judge Davis held that the 
action could not be maintained. 

/7rj/-rBecause it was* res aajudicata^ 
having been decided against Schulte by 
the superior court. 

Second — Because Schulte, admitting 
that he had broken the contract, cannpt 
recover, in the contract which he had 
himself violated. 



of the property, no penalty can be recov- 
ered ; but in cases where the assessment 
is not reduced the defendants should pay 
interest and penalty ; where the assess- 
ment is reduced the X plaintiffs must pay 
the costs ; wliere the assessment is npt 
reduced the costs will be equally divided 
betweeii the plaintiffa and the defend- 
ants. 



Judge HoUister, of the Hamilton com- 
mon pleas court filed an important opin- 
ion last week in the nine cases of the city 
of Cincinnati, for the use of Wifstni & 
Sirack V. Jung et al. The cases involved 
the validity of a sewer assessment of $2.- 
a front foot. 

The defendants claimed that a sewer 
improvement is a street improvement, 
and that abutting lands cannot, within 
•five years, be assessed for both improv- 
ing the street by grading, .etc., and for 
constructing a sewer in it, when the cost 
of both assessments exceeds twenty-five 
per cent, of the value of the lands, as in 
these cases. 

The court held that this claim of 
double assessment fails ; and with it fails 
also the contention that the values of the 
properties fixed by the superior court in 
the suit brought to enforce the assess- 
ments for the street improvements are 
not conclusive in this case, for the sub- 
ject of action in the two ca.ses are diflfer- 
ent : that the sewer is of no actual bene- 
fit to the defendant's property is 
immaterial. In cases where the court 
reduces an assessment because it is more 
than twenty-five per cent, of the value 



The appellate court of Illinois ren- 
dered a decision recently against black- 
listing by railway companies. The case 
was that of the Chicago, Cleveland, Cin- 
cinnati and St. Louis Railway Company, 
appellant, against Charles Jenkins, 
appellee. The appellee, a conductor, had 
been discharged from the appellant's 
employ under charges of larceny and 
embezzlement, and when he, applied for 
a clearance card it was refused him. 
For this, a suit for damages was insti- 
tuted, the plaintiff in his declaration, 
charging that it was the custom of the 
defendant company to give such cards 
td discharged employees, and that be- 
cause of its refusal to him, he had been 
uniformly refused employment by all 
companies to which he applied after his 
discharge. Conspiracy between the de- 
fendant and other roads was averred in 
aggravation of damages. Judgment was 
rendered by the Wabash circuit court in 
favor of the plaintiff and this judgment 
was affirmed by the appellate court, 
which in part said: ** The declaration, 
in our judgment, states a good course of 
action. There is full proof that railroad 
companies do require .such clearance 
cards before they will employ men com- 
ing from other roads, "which proof*' the 
court says, *' warranted a jury and the 
court below in finding as a matter of 
fact that the usage or custom to demand 
the presentation of such cards before 
employment, aie general as to all roads, 
including the defendant." 



In an opinion filed by Judge Jack.son 
in special term of the superior court of 
Cincinnati, in which he holds that the 
ordiance wherein the lx>ard of legisla- 
tion of Cincinnati sought to delegate to 
the city clerk the power to appoint a su- 
perintendent of the city hall with author- 
ity in the superintendent to appoint all 
subordinates, is invalid, uml the appoint- 
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ment of Robert Lillard as such superin- 
tendent, is therefore without effect. 

Judge Jackson is of the opinion that the 
legislature, in enacting the new city char- 
ter of ld94. intended as the organic law 
for the goverment of the city that there 
should he a distinct separation of the ex- 
ecutive and legislative functions, and that 
the board of legislation should be a pure- 
ly legislative body, and that the power 
to appoint to offices generally should be 
iuposed in the chief executive of the city 
in accordance with the recognized theory 
of American institutions. No sufficient 
authority is found for the theory of the 
defense that the authority vested in the 
mayor by section 1711 Revised Statutes, 
to appoint "to every office created by 
law or ordinance shall be made 'by the 
mayor," does not repeal section 2t5(J, of 
the act of 1869, expressly conferring up- 
on the board of legislation the power to 
appoint a superintendent or architect. 
Whence it follows that if the board did 
not have the power to appoint the super- 
intendent because that power was vested 
fn the mayor, its action was void ; and 
if it did have such power of appointment, 
if still its action is void for the reason that 
it did not exercise the appointing power 
itself. A motion for a temporary re- 
straining order was granted. 

PR08£CUXIV6 ATT0RHKY8. 

The annual meeting of the State As- 
sociation of Prosecuting Attorneys was 
held in Columbus last week. After the 
transaction of its regular business, the 
following officers were elected for the 
ensuing year: 

President, C. E. Sumner, Lucas 
county. 

First Vice-President, E. C. Hecox, 
Mei^s county. 

Second Vice-President, T. W. Philips, 
Licking county. 

Secretary and Treasurer, George Tar- 
bell, Brown county. 

These gentlemen also Constitute the 
executive board. Toledo was selected 
as the place for holding the next conven- 
tion. The date is to be fixed by the 
executive board, but it is to be the same 
week that the State Bar Association 
holds its annual meeting at Put- in-Bay. 

This was done for the reason that a 
great many of the prosecutors are mem- 1 



bers of the State Bar Association, and as 
they always attend the state tn^etiug of 
the a&^ociation, it was deemed advisable . 
to make the matter of expense as light 
as possible. 

A resolution was passed instructing 
the different prosecutors to consult with 
the members of the legislature ' from .- 
their districts as to the practicability of. 
extending or changing the term of the 
office of prosecuting' attorneys, so that 
their terms shall expire on September 1, 
instead of January 1, as at present. 

Among the prosecutors present were:. 

Thomas W. Philips, Licking county. 

John W. Higg^ns, Jackson county. 

Charles A. Reid, Fayette county .« 

Joseph H. Dyer, Franklin county. 

C. E. Sumner, Lucas county. 

Henry O. Williams, Fratiklin county. 

E. C. Hecox, Meigs county. 

Jan^es Tarbell, Brown county. 

Otto Pomerene, Stark county. 

E. D. Howard, Franklin county. 

Thomas N. Darby, Hamilton county. 

Henry Bannon, Scioto county. 

George Cogner, Delaware county. 



OHIO STATE BAR ASSOCIATION. 

The eighteienth annual meetinjg of the 
Ohio State Bar Association will be held 
at Hotel Victory, Put-in Bay, July 20-23, 
inclusive. The program is as follows : 

Tuesday, July 20, 2:80 p. M-Tie 
meeting will be called to order by Hon. 
J. D. Sullivan, chairman of the exectt- 
tive committee. 

Annual address by the President, 
Hon. Geo. K. Nash. 

Report of committee on admission and 
election of members. 

Report of Secretary. 

Report of Treasurer. 

Report of standing committees, as 
follows : ^ 

(1) Executive ; (2) Judicial adminis- 
tration and legal reform ; (3) Legal edu- 
cation; (4) Grievances, and (5) Legal 
biography. 

President's call on judicial districts, 
for the names of deceased members. 

Memorials arid remarks on deceased 
members. Evening session. Social. 

Wednesday, July 21, 10:00 A. m.— 
Address : Memorial on the late Judge . 
Henderson Elliott. Hon. John A. 
McMahon, Dayton. 
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Report of special committee. Special 
commiUee to present to the supreme 
court changes in the method of examin- 
ation and requirements for admission to 
the bar. 

Discu.ssion on reports of committetrs. 
' 2 : 80 p. M. — Annual address, !^ Hon. 
Lawrence Maxwell, Cincinnati. 

Discussion on reports of committee. 
Eveiiing session. Social. 

Thursday. July 22. 10:00 a. m.— 
Selection ol members of committee on 
nomination of officers, and of standing 
committees Discussion on reports oi 
committees, and any matters members' 
desire to bring before the association. 
, 2 :30 p. M. — Address : "Construction 
— So^ie of its uses and abuses.*' Hon. 
F. E. Hutchins, Warren. 

'Report of committee on nomination 
and election of officers. 

Appointment by the president of three 
delegates to the American Bar Associa- 
tion. 

Discussion on addresses. 

Friday, July 23, 10: 00 A. m.— Election 
of standing committees. 

Unfinished business. 

Miscellaneous business. 

The executive committee reserves the 
right Lo make such changes in the fore- 
^ing progi'imme as may be deemed ad- 
visable. 

Attention of members is invited to 
the constitutional provision on dues. 

The executive committee will meet at 
Hotel Victory, on the Island, at 8 :00 
p. M. July 19. 

^t is suggested that all other .standing 
committees meet at the same place at 
9: 10, A. M. July 20. 

The Hotel ^Victory will be the head- 
quarters of the association. 

By order of the executive committees. 

J. D. SULUVAN, 

Chairman. 
Geo. W. Carpentkr, 

Secretary. 



JUSTICES OF THE PEACE. 

An interesting opinion was handed 
down last week by director of law Owen, 
of Columbus, which involved the au- 
thority df the city of Columbus to audit 
the dockets of the justices of the peace ; 
also as to the olficial relationship the 



justices sustain to the city administra- 
tion. The opinion is as follow : 

Edward Dtnmead, Director - of Ac- 
counts: 

Dbar Sir: I have jour request for 
an opinion concerning the accountability 
for fees collected by justices of the peace 
within this city and your authority to 
audit their accounts, etc. It is not a 
question whether they are city officers. 
They are elected for Montgomery town- 
ship. The geographical limits of the 
township and of the city are co-exCen- 
.sive. Technically justices of the peace 
are township officers. The question 
which concerns your department is 
whether they are accountable to the city 
like city officers and whether you. as 
director of accounts, may audit their 
accounts, etc. 

Section 43 of the charter of Columbus 

provides that you shall, upon the death, 

resignation, removal or expiration of the 

term of any officer audit his accounts 

and if he be f und indebted to the city 

immediately give notice thereof to the 

I council and the corporation counsel and 

, the latter shall proceed forthwith to col- 

{ lect the same. 

I The question is fairly debatable 
I whether this provision is not confined to 
, those who pre strictly city officers. 
! A .solution of this question is not nee- 
I essary to a determination of the question 
I you submit. It is enuugh for you to 
I know that it relates to any officers who 
iare accountable to the city and over 
whose accounts you are given super- 
vision, with power to audit, etc. Section 
621^. Bates's statutes, provides that each 
justice of the peace in this city shall 
; receive in lieu oC all fees, a salary of 
] $1,500, payable out of the city treasury. 
It also makes it his duty to collect all 
I fees due and make return of them under 
oath to the city treasurer. Provision is 
also made for other acts of accountability 
to the city. 

Section 9 of Judicial Article (iv) of 
the constitution ordains that the powers 
I and duties of justices of the peace shall 
be regulated by law. It seems clear 
' that, although they are technically towii- 
i ship officers, it is competent for the gen- 
I eral assembly to provide that they shall 
'be accountable to the city for fees and 
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that the city shall pay their salaries, 
etc. 

This being so, the city has an interest 
in the fees collected by them. 

Section 38 of the city charter* makeis 
it your duty **to keep accurate accounts 

* * * of all moneys due to, and of 
all the receipts and disbursements made 
by the city, or on its behalf/' etc. By 
the same section, you are required "at 
the; end of each fiscal year, and oftener, 
if required by the council, to audit ac- 
counts of the several departments and 
officers, and to audit all other accounts 
in which the city is concerned," etc. 

Fees and costs collected by justices of 
the peace become the property of the 
city. They therefore and thereby pass 
within the power of control by the city 
council. In my opinion this fact ren- 
ders you subject to the control of the 
city council as far as your action may 
concern the revenues of tlje city consist- 
ing of fees collected or collectable by 
justices of the peace within the city. 
For this purpose and to this extent they 
are, in every practical sense, city officers. 
The council has acted in this matter by 
resolving that they proceed to examine 
the books and audit the accounts of 
justices of the peace within the city 
and report the result to the council. 
In my opinion this action of the coun- 
cil is valid. 

Respectfully submitted. 

Sbi«wyn . N. Owen, 

Director of Law. 



SUNDAY BASEBALL. 

Judge Ong of the Cuyahoga coipmon 
pleas last week handed down an interest- 
ing and important decision regarding the 
legality of Sunday baseball in Cleveland. 
It will be remembered that when the 
Cleveland base ball team attempted to 
play ball in Cleveland on Sundays 
they were immediately arrested, and 
shortly after, a conviction was secured 
in police court. An appeal was im- 
mediately taken to the common pleas, 
and that court held that the law prohib- 
iting the playing of base ball on Sunday 
was unconstitutional. Judge Oiig's opin- 
ion is as follows : 

*' Many grounds of error are assigned 
and nearly all earnestly contested, but it 



is urged by the plaintiff in error that the 
statute, to wit, i^ection 7082a, under 
which the arrest and prosecution was 
had, is unconstitutional and void. Th. 
court, in looking over the record in this 
case, .finds that a demurrer was by the 
plaintiff in error filed to the information 
charging him with a violation of the sec- 
tion of the statute above quoted, which 
demurrer was overruled in the court be- 
low, to which ruling the plaintiff* in error 
excepted. 

''As we have said, many grounds of 
error have bcfen assigned, but the one 
raised by the filing of the demurrer and 
the overruling of which is assigned as 
error in this case, is, of course, conclu- 
sive of the case, if the contention of, the 
plaintiff in error is correct or well taken, 
and the holding of the statute in this case 
unconstitutional and void would, of 
course, reverse the cause ilnd discharge 
the accused as well as render it unnec- 
essary to give any attention to the many 
grounds of error assigned in other re- 
spects during the proceedings below. 
And whilst the court has canvassed very 
thoroughly the whole of the errors ais- 
signed. together with the entire rec . rd in 
this cause, we are disposed t6 pass upon 
the coustitutionftlity of the statute in 
question, and that error alone. 

"It will be observed that section 703ai 
provides that 'whoever on the first day 
of the week, commonly called Sunday, 
participates iu or exhibits to., the public 
with or without charge for admittance, 
in an}** building, room, ground, garden, 
or qther place in this state, * * * 
any base ball playing,^he or she shall, on 
complaint made within twenty days 
thereafter, bt fined in any smn not ex- 
ceeding one hundred dollars, or be con- 
fined in the county jail not exceeding six 
months, or both, at the discretion of che ' 
court.* It is perfectly apparent to the 
mind of the court, and wel think it must 
be to everyone learned in the law, that 
such a statute 'must and does rest for its 
validity on one of two predicates, to-wit:» 
It must either be unlawful or an offense, 
to play or exhibit base ball on Sunday 
because it. is Sunday, or it must rest, in 
order to be an offense, upon the. fact that 
it is an immoral game or exhibition fall- 
ing clearly within the police power or 
regulation, and, therefore, a crime and a , 
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violatjoh of its provision punishable as 
therein' provided. 

' "Can the statute^ then, be upheld and 
is it a constitutional act as resting upon 
.the predicate that it is unlawful and a 
crime to play base ball, or exhibit the 
game of baseball, on, the first dayot the 
week, commonly called Sunday, because 
it is Sunday ? It is not a crime to play 
bas^ ball on Monday^ or any other day 
of the week. Hence, if it rests upon the 
fact or is made a crime because it is played 
on Sunday, or on the first, day of the 
week, commonly called Sutiday, then it 
is* clearly in conflict with the constitution 
and cannot be upheld, because the doc- 
trine is well settled, and especially in 
Ohio« that all statutes, which inhibit com- 
tnon labor, statutes that refer to the first 
day of the week, commonly called Sun- 
day, are not enacted or enforced to com- 
pel the observance of that day as a day 
of religious worship, but as a day set 
lipart by the statutes of Ohio as a day of 
rest.. And while the court is well aware 
that a large majority of the people be- 
lieve and think that the statute inhibit- 
ing common laborj or inhibiting certain 
.acts on the first day of the week, com- 
> ;monly called Sunday, are statutes enacted 
and enforced bsecause it is Sunday, never- 
theless, as the court has indicated, there 
is no proposition of law "o well or more 
clearly and thorpughly .settled in Ohio, 
and I believe now in every other state in 
the Union, that no such statute is enacted 
or enforced,or can be enacted or enforced, 
because of the fact that it is the first day 
• of the week, commonly called Sunday, or 
because that day is generally observed as 
a day of religious service, but such 
statute law is enacted purely and solely 
for the purpose of observing at least one 
d^ay in the week as a day of rest author- 
ized by law that all mankind may have 
one day of rest in seven. 

**To make it perfectly clear, no statute 
could be upheld under our constitution 
for one moment that required the people 
of the state of Ohio to attend any kind or 
any form of religious service on the first 
day of the week, commonly called Sun- 
day, or any other day of the week. Such 
an act would be clearly in violation of 
the spirit and language of the organic 
law of the state, but no more so than 
would be a statute which undertakes to 



make the omission or commission of an 
act a crime because it is done or omitted 
to be doneon the first day of the week, 
commonly called Sunday, and because St 
is Sunday. As the court has said, all 
such acts and statutes must and do rest 
hi the fact tliat the legislatures of the dif- 
ferent states of the Union have under- 
taken to set apart one day of the week 
as a day of rest. It must, therefore, be 
conceded that if the legislature under- 
took to say, as it seemingly did in this 
case, that to play or exhibit the game of 
base ball on the first day of the week, 
commonly called Sunday, because it was 
Sunday, would be etiacting a statute in 
violation of the constitution of the state 
and would, therefore, be void. So, the 
present act cannot be upheld on the 
theory that it is a crime to play or exhibit 
the game of base ball on Sunday because 
it is Sunday. 

" Again, if the power did exist to en- 
act the statute under consideration and 
inhibit the exhibition of playing of base 
ball upon the first day of the week, 
commonly called Sunday, then it virould 
be clearly void because it makes no ex- 
ception in behalf of that class of people 
who conscientiously observe the seventh 
day of the week as Sunday, or Sabbath. 
The supreme court of Ohio have two 
or three times vtry distinctly declared 
that a statute providing for the observ- 
ing of the first day of the week, com- 
monly called Sunday, as a day of rest, 
is void, and unconstitutional unless it 
contains a provision exempting those 
who conscientiously observe the seventh 
da}' of. the week» as Sunday for the op- 
eration of the statute. No such excep- 
tion or provision is made in this statute, 
and upon that ground would be clearly 
void for the want of such exception 
as repeatedly held by the supreme 
court of Ohio. We are, therefote^^clear- 
ly of the opinion that the statute under 
consideration cannot be upheld or en- 
forced upon the theory that base ball is 
prohibited from being played or exhib- 
ited on the first day of the week, com- 
monly called Sunday, because it is Sun- 
day. 

*' Can it be upheld and sustained in 
this case becau.se the act inhibited, to- 
wit, that of playing or exhibiting base 
ball, falls within the police power or 



OBIO IMGAl, l^aSWS. 



aes 



regulation ? It is fundamental that all 
acts, whether acts of omission or com- 
mission falling within the broad power 
of police regulation under the constitu- 
tion, must be something in the nature 
of a nuisance, is, in fact, immoral, or 
has an immoral tendency ; or is an act 
that tends to interfere .with a fair ad- 
ministratioii of the law or preservation 
of the peace or is detrimental to the 



ders it entirely unnecessary to givte to 
this record any consideration as to the 
other errors assigned. And the court 
being of the opinion as stated herein, 
that the act under which the plaintiff in 
error was arrested and prosecuted and 
convicted in the police coin't is unconsti- 
tutional and void, it follows that the po- 
lice court erred in overrulinjg the demur- 
rer to the information. And for that er- 



good or welfare of the whole people. ! ror, the judgment of the police court is 
Will it be contended for one moment i reversed and plain tiff in error discharged, 
that to play or exhibit the game of ■ and judgment rendered against the city- 
base, ball, as it is understood and, in j for all the costs of the proceeding." 

fact, played or exhibited to-day in Oliio j' 

falls within the provision of the genetal | 

definitibfi above given of police regula- 1 

tion or police power ? We are clearly of i 

the opinion that it doe^ not. It will be | 

observed, by reading section 7082a, that ] ^?^ ^^■^•• 

the reference therein made to playing , . New cases filed in the supreme court since 

or exhibiting of any base ball playing, i^^^ ^» ^^^• 

or ,any ten pins, or other games of 

similar kind or kinds, is classed 
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5627. Charles M. Miller et al. v: The B. & 
, 1 O. R. R, Co. Error to the circuit court of 
^°° Licking county. J. A. Pldry and'C. W. Miflar. 
grouped m the section with numerous (or plaintiff. 

games and acts well known as immoral : ''^oiS. ^Thomas J. Giadwell v. Elizabeth Hol- 
and immoral tendencies clearly falling I ?^^'^ «^ »} ^'■'•°'" ^° ^»»« <^»'-^"*^ ^^"^^ ""^ 



within the definition of the police power 
and regulation. Whether the legislature 
of Ohio may or may not enact or place 
upon the statute books a section that 
would be constitutional and valid as 
inhibiting the playing of base ball on the 
first day of the we^k, commonly called 
Sunday, we are not called upon to say; 
but cle^r it is to the mind of the court 
that the statute as it now exists and en- 
acted and grouped among a lot of im- 

' moral games, such as gambling, sale of 
intoxicating liquor^, etc., that the provi- 
sion therein relerring to the game of base 
ball i^ ' unconstitutional and void, and 
does not fall within the definition above 
given and understood in this day and age 
of the world as a police power and regu- 

« lation. As above indicated by the court, 
if this statute is to be upheld and enforced 
as/a valid and* subsisting statute, it must 
be upon one of the two grounds abpve 
stated. And we think it cannot be up-, 
held ^pon either, and, therefore, the act 
inhibiting the playing and exhibition of 
base ball on Sunday in Ohio i^ uncon- 
stitutional and wholly void and of no 
eflFect. 

*• The court having reached this con- 
clusion in passing upon this statute ren- 



Lucas county. A. W. Eckert, for plaintiff. 

5tf29. The Cleveland City Ry. Co. v.. Carl A. 
Militzer. Error lo the circuit court of Cuya- 
hoga county. Squire, Sanders & Denipsey, 
for plaintiff. Kerruish, Chapman & Kerruish, 
for defendant. 

5080. The State of Ohio v. Harry Martoii. 
alias Jim Anderson. Error to the common 
pleas co^rt of 'Franklin county. Joseph II. 
Dyer and P. S. Monnett, for plaintiff 

5681. T. B. Townsend v. P'red. Harrison. 
Error to the circuit court of Wood county. 
R. B, Moore, for plaintiff, Troup & Dunn, lor 
Defendant 

5632. The ]:/>uisvil|e Trust Co. Assn. v. Leon 
Black et al. Error to the superior court of 
Cincinnati. Harmon. Colston, Goldsmith & 
Hoadly, for plaintiff. J. Sb rode and Stephens 
& Lincoln, for defendant 

6633. The Pennsylvania Co. v. William M. 
Trailer, Admr Error to the circuit court of 
Jefferson county., J, Dunbar, J. R. Cary and« 
W. C. Boyle, for plaintiff. 

5634. The Prudential Ins. Co v. Mary 
McCullam. Error to the circuit court of Cuya- 
hoga county Meyer & Mooney, for t>laintiff. 
Hart & Canfield, for defendant 

5635. Thomas J. Rathmell, executor, v. Wil 
liam C. Shirey et al. Error to the circuit 
court 6f PrankJin count;^. Prank Rathmell 
and Berrjr Jewett, for plaintiff. John J. Cros- 
bie, for defendant 

5^. Matilda Ettinger v. P. E. Tracy, trus- 
tee, et al. . Error to the circuit court of Rich- 
land county. Donnell & Marriott for plain- 
tiff., Jenner, Jenner & Weldon, for defendant. 



The Franklin T. Backus Law School 

"*■ OF •*. 

Western Reserve University. 




The Faculty is compa*^ of men experienced in teaching and who are also 

engaged in the practice of law. 
The Library numbets about 5,000 volumes and contains all the leading 

Re{>orts and Text Books. 
The Sullding is new and perfectly adapted to law school wor^. It contains 

three large lecture rooms, a large reading room and rooms for 

lockers, bicycles and lounging. 
Students have free access to all departments of Western . Reserve University 

and especially to classes in Adelbert Colltge, which is located 

across the street from the I^w School. 
The Method of Teaching is that used at the leading Law Schools of 

the country. 
The School is located at the very center of the magnificent Park and Boule- 
vard system of Cleveland, which is said to be unrivaled. 

For Gttalosfue add Inf omuitiofv address 

E. H. HOPKINS, 

831, THE CUYAHOGA, CLEVELAND, a 
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OHIO STATE REPORTS. 

Volume 54. Ohio State Reports, is 
now ready for delivery, and may be 
obtained at $1.50 per volume, payable 
in advance. 



eOITSD BY - - • J. p. LANING. 

Issued Evert Friday Apibrnooxi. 



An electric railway company is nqt 

bound by it.s employees' practice of slack- 

Subficriptions and busineas commuoications should ing the Speed of a car to enable a par- 

. .^.t._ ..w„-w- ticular passenger to alight at a point 

where no stop is ordinarily made, so held 
'\n /agger V. People's St. Ry, Co., (Penn.), 
3«) Atl. Rep., mi. 

Ohio Decisions. 



be sent to the publishers. 

SUBSCRIPTION PRICE. $2.00 PER YEAR. IN ADVANCE. 
One volume each year, beginning with November. 



The publishers of the Legal News publish annually 
three volumes, wliioh contain the reported deciMions 
of the courts of record of the state, under the title of 
Ohio Decisions. Advance sheets of these volumes for 
temporary use of subscribers are issued each week as 
supplements to the Lboal Nbws, without additional 
charge to subscribers to the volumes. 

Bound Volumes 

of Ohio Decisions subsequent to volume 3. delivered 
express paid, to subscribers. 12.50 per volume. 

Supreme Court Reports. 

The publishers of the Legal News now have the 
contract for publishing the Supreme Court Reports of 
the state, ana are enabled to attach advance sheets 
of these volumes to the Lbgal News, as a second 
supplement, without charge. These sheets are only 
for temporary use and do not include indexes. 

New Subscriptions. 

New subscriptions can begin at any time, and back 
numbers of the part devoted to the Lbgal News to 
the beginning of the subscription year will be supplied 
if desired: >)Ut no advance sheets of the Ohio DieciH- 
ions wiU be supplied back of the commencement of 
the current volume. 

Vol 1 of Ohio Decisions, Circuit Courts, began No- 
vember 28. 1805. 

Vol. 1 of Ohio Decisions, Lower Courts, began No- 
vember 28, 1896. 

Bound Volumes. 

Bound copies of Vol. 1. Vol. 2 and Vol. 8 of the Ohio 
Deoijiions can be had at i2.fiO per volume, if bound in 
full sheep, or I2.2R per volume in half sheep. 

Boudd volumes of Vol. 1. Ohio Legal News (Toledo 
Legal News) will be furnished at t2.00 per .volume. , 

Bound copies of Vols. 1, 2 or 8 of Ohio Decisions, or ! 
of the Legal Nbws will be sent In exchange for the I 
advance sheets, at 11.00 per volume In full sheep or 75 | 
cents in half sheep. i 



III the case of Helen Keinper v. The 
l^illtLge of St, Bernard, recently decided 
by the Hamilton circuit court, tlie ques- 
tion raised in this case was whether an 
as.sessment for street improvements of 
more than twenty-five per cent, of the 
value of the property after the improve- 
ment was made could be collected from 
the present owners, who did not sign the. 
petition for the improvement. The lots 
at the time the improvement was made 
were held by a lessee, who signed for 
the improvement and afterwards de-' 
faulted and the lots were offered for sale 
and bought in by the owners of the fee, 
the plaintiffs in the present case. 

Judge Smith prepared the opinion, in 
which he held that the lessee in signing 
for the improvement could only repre- 
sent his own interest in the property,' 
and not that of his lessors, and that the 
latter were not bound by his ac* in 
signing the petition. 



sintered at the Postoflice, Norwalk, Ohio a.s second 
clasa matter. 



THE FOREMOST OHIO LAW PAPER. 

The frrofifth of this paper during 
189S has been so marked that we con^ 
fldently assei't thtU it notv has a greater 
drcuUiiion than atiy other Ohio law 
paper » It also contains so much ^nore 
legal matter that ufe are justiftrd in 
claifning it to be the lea>ding paper in 
its class. 



A NEW LAW FIRM. 

Campbell & Schoen is the name of a 
new law firm formed in Cleveland re- 
cently. The offices of the new firm will 
be located in 420, Society for Savings 
building. 

O. J. Campbell was formerly a partner 
of Ex-Judge Hutchins, present postmas- 
ter of Cleveland. Jacob H. Schoen, the 
junior member of the new firm, read law 
with Hutchins and Campbell, after hav- 
ing first sjx.*nt three years at Harvard, and 
finally graduating in 1894. After which 
he entered the Western Reserve l,aw 
School, of Cleveland, and having studied, 
law in that institution for one vear he 
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became bailiff to Judge W. C. Ong, of 
the •' Cuyahoga common pleas, serving 
in that capacity until July 1, at which 
time the present firm was formed. Mr. 
Schoen was admitted to the bar in 
March 1897. 



OmO STATS BAR ASSOCIATION. 



Annual Meeting at Pnt-in Bay. 

The eighteenth annual session of the 
Ohio State Bar Association opened at 
Put-in Bay, on Tuesday of this week. 
It was held at Hotel Victory, one of the 
most appropriate places imaginable for 
an occasion of this Hind. There were 
about two hundred lawyers in attend- 
ance, many of whom had with them 
members of their families, and it was a 
very enjoyable event. This is more 
than are usually present; mary new 
members were enrolled this ye^r, and 
among them were many who expressed 
themselves that the pleasure of the meet- 
ing was such that they regretted much 
that they had not attended before. The 
rank of the members of the bar in attend- 
ance, was high, and although in num- 
bers the meeting might have been larger, 
it was a high class gathering, fully repre- 
sentative of the best of the Ohio bench 
and bar. 

The meeting was presided over by the 
president of the Association, Hon. Geo. 
K. Nash of Columbus. His annual 
address will be found in this issue of the 
News. 

On motion of Hon. JohnF. FoUett, the 
' following resolution was passed, in mem- 
ory of Hon. Randolph Tucker of Vir- 
ginia, who was the guest of the associa- 
tion last year, and delivered the annual 
address. 

The Hon. John Randolph Tucker, 
who so kindly favored us one year ago 
with an annual address which fittingly 
illustrated his eminent character and 
masterly ability, having departed this 
life, this Association avails itself of the 
first opportunity to express its profound 
sorrow and deep regret at the loss to the 
legal profession of so profound and emi- 
nent a lawyer and so learned and distin- 
guished a teacher of the law; to the 
country, of a statesman whose long 
career in public life was* cbarprterized by 



keen appreciation of those measures and 
policies best promotive of the public wd- 
fare, and unswerving integrity and ex- 
alted patriotism in the discharge of offi- 
cial duties; and to the citizen, of one 
whose life in all its relations was pore 
and spotless and devoted to pnrifying 
and exalting his fellowmen. 

Resolved: That this Association here- 
by tender to his bere&ved family, to the 
Bar and people of his* beloved state of 
Virginia and to the people of oui whole 
country, our sincere sympathy and con- 
dolence at the great and irreparable loss 
caused by his death. 

The remainder of the afternoon session 
was taken up with reports of officers and 
standing committees. The report of the 
secretary, H. B. Arnold, Esq. of Colum- 
bus, occasioned considerable discussion. 
It called attention to complaints that too 
many prominent lawyers in the state do 
not belong to the association and that 
recommendations of the association do 
not have that weight with the legislatore 
which they should have. The secretary 
insisted that the membership of the asso- 
ciation should be increased and that its 
work should be made more effective and 
suggested remedies. His criticisms were 
approved by a vote of the members. 

Considerable talk was indulged in over 
the items of expenditure incurred for the 
payment of the expenses of th^ com- 
mittee on Legal Administration and 
Reform, and the Executive Committee, 
but they were sustained by the associa- 
tion. 

Obituaries were read on Judge W. J. 
Gilmore, Columbus ; Channing Richards, 
Cincinnati; J[udge Charles J. Scribner, 
Toledo ; James Scroggs, Bucyrus; Judge 
M. H. Clarke. Chillicothe. 

The second day's session of the associa- 
tion was better attended than the- first, 
there having been additional arrivals of 
members and their friends. 

The memorial on the late Judge Hen- 
derson Elliott, which was to have been 
delivered by Hon. John McMahon of 
Dayton, was not given, as the gentleman 
was unavoidably absent, and arrange- 
ments were made to have it printed in 
the minutes. 

The report of the special committee 
to present to the supreme court changes 
in the Method of Examination and Re- 
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quirements for Admission to the Bar, was 
read by Mr. Patterson of Columbus, and 
after being discussed was adopted. It 
is quite long, and will be printed by us 
next week. 

Several matters in the report of the 
committee on Legal Administration and 
Reform were referred back to the com- 
mittee for report again next year. \ 

In the afternoon the annual address of i 
the Association was delivered by Hon. • 
Lawrence Maxwell, of Cincinnati, U. S. | 
Solicitor. I 

The address proved the main feature 
of the occasion. It treated of legal re- 
form in its various phases, both as ap- 
plied to law and lawyers. While lawyers 
were not called upon to assume the role 
of reformers the bar which they repre- 
sented was nevertheless responsible for 
delays and delinquencies in legal admin- 
istrative justice. 

He dwelt upon the importance of a 
through liberal education, both in univer- 
sity branches and legal studies, for those 
contemplating admission to the bar and 
advocated a public examination of candi- 
dates for membership before the supreme 
court. 

A highly entertaining and sensible 
address on "Construction — Some of its 
uses and abuses" was delivered -by Hon. 
F. E. Hutchins, of Warren. This and 
Maxwell's address will be published by us 
next week. 

The officers of the Association for next 
year will be Judge Judson Harmon, presi- 
dent, Harry B. Arnold, Esq. of Columbus, 
secretary, and Judge L. H. Pike, of To- 
ledo, treasurer. 



ANNUAL ADDRESS OF THB STATS BAR 
ASSOCUTION. 

[Annual Address of the President. Hon. Qeo. K. 
Nasb, before the Ohio State Bar Association. Put-in- 
Bay. July SO, 1887.) 

Genf/emen of the Ohio State Bar Associ- 
ation : 

In calling your association together 
for its eighteenth annual meeting, I find 
my first opportunity to express to you my 
gratitude for the honor you conferred, in 
electing me as your president. This 
very great kindness, coming from breth- 



ren whom I love and respect, is one of 
the flowers, whose fragrance and beauty 
tend to make bearable, a life which is not 
wholly free from thorns, that wound, and 
sorrows, that sadden the heart. For 
this oasis, which my memory will ever 
cherish, I thank you. 

I wish also to congratulate you upon the 
fact that we again assemble upon this 
beautiful island, after a year of toil in our 
chosen profession. To some, it has been 
a year of sorrow. To very many, it has 
been a year of happiness. To all, I hope, . 
it has been a year marked by some de- 
gree of success. In these groves, encir- 
cled by the calm waters of Lake Erie, we 
will again hold communion with each 
other. To those who have had sorrow, 
we will give aid and comfort by the af- 
fectionate warmth of our greetings. 
With those who have added new luster 
to their fame by hard earned success, we 
will rejoice. From these councils we 
will again go to our homes, refreshed and 
re-invigorated for the work of the future, 
with great friendship for each other, with 
renewed faith in the integrity of the 
lawyers of Ohio, and with a firm deter- 
mination to hold aloft the standard of 
honor which has ever distinguished our 
profession. 

It gives me pleasure to say to you that, 
in so far as 1 have observed, your officers 
and committees have, during the last 
year performed well the duties which 
you entrusted to them. The committee 
on Judicial Administration and Legal 
Reform has held two sessions in Colum- 
bus, lasting several days, considering im- 
portant measures which will be brought 
to your attention and which deserve, and 
will, I am sure, receive your careful and 
discriminating consideration. 

The only session of the general assem- 
bly of Ohio within the next two years 
will begin in January next. If any 
changes in the laws of Ohio, worthy of the 
support of this Association, are needed, 
it is our duty now to formulate them and 
to prepare to take efficient action. For 
this reason the Executive Committee 
has provided for a four days* meeting, 
instead of three days, as has been custom- 
ary, and has provided fewer addresses 
than usual. In this way ample time has 
been given, as it is hoped, for your delib- 
erations 
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HON. J. RANDOLPH TUCKJSR. 

Last year we were honored, delighted 
and instructed b}* the address of Hon. J. 
Randolph Tucker, of 'Virginia. His 
theme was "The constitution of the 
United States." In apt words, he re- 
called the dangers and difficulties which 
threatened its creation. He showed the 
wisdom therein contained, and the guar- 
^anties which it gives to the lives, proper- 
ty and happiness of a free people. He 
refreshed our memories on the dangers 
which have imperiled it during the ex- 
istence of the Republic, and pointed out 
those which might jeopardize it in the 
future.' He pronounced it **the bist 
product of political science for the. secur- 
ity of man," and invoked from us the 
purpose to do our utmost to save and 
uphold our federal' system, and avert the 
perils, which menace it, as the best and 
highest duty we owe our common coun- 
try. Thirty odd years ago, our country was 
divided into two hostile camps, — one 
using all its might and power to destroy 
that system, and the other, being equally 
zealous, in its defense. In the first camp 
^as then to be found our distinguished 
orator. I^ast year, he besought us with 
an earnestness that could not be resisted, 
to love, obey and defend that system in 
all time to come. That he did this, was 
very pleasing to every person who lis- 
tened to his words of wisdom and pa- 
triotic advice. It assured us that the 
animosities of our great civil war are for- 
ever buried,— that we are, in fact, a re- 
united people, — all loving the great con- 
stittttion, which protects us and the 
beautiful flag, which floats over all our 
land, the emblem of peace, happiness 
and liberty. 

During the year, our friend has passed 
from earth, and has beep. gathered to his 
fathersi. As a testimonial of our esteem 
for him as a man^ a lawyer and a patriot, 
I suggest, that we adopt an appropriate 
resolution. By so doing, we ?pay minis- 
ter consolation to a widow's heart, and 
add to the pride, which the children justly 
have in the memory of an honored* and 
a most honorable father. 

UNCONSTITUTIONAL LAWS. 

Among the evils we should guard 
against, is the. enactment by the legisla* 



ture of laws which are in conflict with 
the ' constitution of the State. Mamy 
such measures are presented at each ses- 
sion of. that body and sufficient care is 
not exercised to keep them from becom- 
ing a part of our statute books. Fre- 
quently they are partisan schemes and 
are urged wi^h partisan zeal. Still more 
frequently they are intended for the 
making of some local improvemeats, for 
which money is to be rajised by issuing • 
bonds,— lultimat^ly to.be paid by the 
people. Such laws J>urden our courtsto 
the very great detriment of the Icgiti- 
jnate business, which demands their at- 
tention. They sometimes inveigle un- 
wary investors and holders of trust funds, 
having faith in the intelligence of onr 
Itegislators, into investing money .-^per- 
haps the savings of a jiife>time, — in 
worthless securities. Every unconstitu- 
tional law causes the people to lose con- 
fidence in the wisdpm of the lundamental 
I law of the^ state, which confidence is 
I necessary to their contentment. . 
I Possibly this subject does not require 
I the action of this body, as' an association, 
I but it certainly demands our attention as 
I individuals and as lawyers. Every at- 
I tomey, who is^ honored by being made a 
! ri^presentative of the people in the gen- 
I eral assembly, should set his face, like 
I flint, against legislation of this character, 
j no matter how strong xhay be the pres- 
' sure and hqw urgent ipay be the plea 
' that it is only a " lodil bill." Those of 
, us who are not ^hus honored* should talk 
with our friends who 'are legislators and 
'impress upon, them, if possible, the 
i magnitude and far reaching effect of this 
! evil. 

CORPORATIONS. 

^ In the secretary of state's office there 
I are seventy-six large volumes of records, 
in which are recorded the .certificates 
of the twenty-two thousand six hundred 
and forty corporations organized in Ohio, 
since the adoption of our new constitu- 
tion in 1851. Before that time, corpora- 
tions were created by srecial acts of the 
general, assembly. The number thus 
brought into existence was about thirty- 
two hundried and forty. Now they may 
be created for any purpose for which indi- 
viduals may lawfully associate themselves^ 
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except for carrying on professional bus- 
iness. These bodies, . except insurance 
companies, railroad companies, building 
and loan associations and certain bank- 
ing ,companies are practically under no 
restraint by. the state and make no report 
to her<oj£cerip.> Large mining, manufac- 
turing, commercial- gnd other enterprises 
are carried on by and through them. 
Because they are created by thestate» 
and possess certificates bearing the im-" 
print of her seal, people ar^ led to be- 
lieve-that they are safer to do business 
with, and are more entitled to credit, 
than are private partnerships and indi- 
viduals, in very many cases they are 
less worthy of. confidence. They are 
authorized by the state to do business, 
before one dollar of the capital stock has. 
been paid. In regiaird to these artificial 
beings of her creation, the' stat^ owefs a 
duty to the public. Before she gives 
them her approval and permits them to 
do business, she ought to require that a 
very large per cent of, if not all, their 
capital stock be paid in money,' and in- 
vested in the business they propose to 
transact. There is no trouble in this 
being done. This is demonstrated iq 
the case of insurance companies. No 
one of them can proceed until the state 
knows that the capital stock is paid in 
and how it is invested. 

I contend that the state should go fur- 
ther and require these companies to. make 
annual reports to be filed with and be 
inspected by some responsible officer. 
This report should show, among other 
thin^, how much of the capitsd stock 
hfis been paid, how the money is in- 
vested, what the assets are, the amount 
of liabilities, and the names of the stock- 
holders. In fact, there should be such a 
record of every corporation, that tl^e 
public may know at all times, whether it 
is worthy of credit and confidence. Cor- 
porations have advantages which have 
been given to them by the state. In 
return for these benefits, they should be 
willing that their transactions be an open 
book, so that we may know what they 
ate, and who they are. This much they 
owe the 3tate. This much the state 
ought to require from them, because 
they are her. creatures, and she has given 
them her approval. If these regulations 
had existed in the past, our common- 



wealth would have been strewn with 
fewer corporate ruins and her people 
would not mourn tbe loss of so many, 
millions of dollars invested in worthless 
concerns, bearing the commission of the, 
state to dp business. Such regulations 
would be to the advantage of sound com- 
p>anies and a protection against irrespon- 
sible ones. 

KAILROAB COMPANIES. 

Investments in the stock and bonds of 
railroad companies, have been a prolific 
source of loss. to all our people and the 
outlook, for thevfuture, is not reassuring.' 
By reference to the last annual report of 
the Commissioner of railroads and tele- 
graph!*, we learn that- the total afmount 
of the stock of Ohio railroads, outstand- 
ing, is 1641,613,786.,— also, that the 
funded debt of these companies is ^756, 
617,247.,— a total of $1,398,231,083 

What amount of propertj' is there 
behind these securities, to make them 
good? We have 3,934 miles of rail- 
roads. Each mile is stocked and bonded 
for more than one hundred and fifty- six 
thousand dollars, and is bonded alone, 
for more than eighty-four thousand dol- 
lars. We all know that railroad? in 
Ohio are not worth any eighty thouss\nd 
dollars per mile, to say nothing, of one- 
hundred and fifty-six thousand dollars. 
All the railroad property in the state 
is appraised for taxation, at about 
one hundred and five million dol- 
lars. This is much less than its 
real value. If its actual value w^s to be 
estimated at three hundred million dol- 
lars, it would probably be, not far from 
the truth. When we face these facts, we 
must conclude that, except in rare cases, 
the stock has no value, and that, 'the 
bonds of very many railroads haye no 
adequate security behind them. In 
many cases, the bonds are almost as 
worthless as the stock. It is noi strangfe 
that many railroad companies in Ohio, 
after hard struggles and persistent energy 
by their officers, are unable to earn 
money eiiough to pay the interest upotf 
the bonds. It is not surprising that 
many of these companies are now in the 
hands of receivers, appointed by the 
federal and state courts. 

The injury, arising from these conai- 
tions, is not alone, in the fact that the 
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people of Ohio have lost very large sums j money paid by the stockholders. If 
of money. We need the capital of men ; all this money had been prudently and 
from other states and from foreign c jun- honestly expended, our railroad bonds 
tries, with which to build, keep alive and.' would to-day be among the best and 
operate these great enterprises. The ex- { safest investments in the world — not only 
perience of such men with Ohio rail- ; this, but railroad stocks would have a 



roads has not been such as to encourage 
them in making other investments with 
us. The wonder is, that they have not 
long since abandoned the state. 

The thing for us to determine, is 
whether these wrongs have come, in part 
at least, from the laxity of our laws. If 
they have, it is the province and tlie 
duty of this association to use its influ- 
ence in correcting them. One province 
of our statutes is, that a railroad com- 
pany shall not borrow money and issue 
bonds in excess of the amount of its 
capital stock* I would provide, that it 
shall not borrow money and issue bonds | 



in excess of the amount of money, paid ported 
by the subscribers to, or owners of the 
capital stock. I would go farther, and 
enact that no money should be borrowed 
until the funds received from the stock, 
have been actually expended in the con- 



real and actual value. Railroads would 
now be able to condu^ their business 
and charge rates for passengers and 
freight, which would more nearly meet 
the present needs of our people. 

I think I hear some one say, "you 
propose tO'lock the bam door after the 
horse has been stolen." Not so ! The 
only way out of our diflSculties is by 
processes of reorganization. The holders 
of railroad stocks and bonds most realize 
the fact that they have lost, if not all, 
at least a large portion of their money, 
and consent to a scaling down of their 
stocks and bonds, until they are sup- 



by sufficient property to make 
them good. They must realize the fact, 
that they are just as rich, if they hold a 
piece of paper, labeled ten thousand dol- 
lars, and worth ten thousand dollars, as 
they are if they have a piece of paper, 



struction of the proposed railroad, and | marked fifty « thousand dollars, but in 



this fact certified to by some proper and 
competent officer of the state. 



fact, worth only ten thousand dollars. 
Some such measure as I have suggested 



Under our law as it is, the custom has is necessary, in order that the reorgan- 



been for the projectors of railroads to se- 
cure little or no money from the capital 
stock. The first step, after securing a 
certificate of incorporation, has been to 
issue bonds. When these bonds are sold, 
many times the stock has been given to 



ized companies may be on a sound basis. 
Again, we will need other railroads in 
Ohio. Let us profit by the sad experi- 
ence of the past They should 'be built 
upon honest, sound, business principles, 
so that investors may get a fair return 



those who bought them, and as a part of for their money, and not for the purpose 
the consideration for the purchase. Some- ! of enriching their promoters, 
times a construction company has been ! 
organized, and the bonds and capital 
stock given to it, as a consideration for 



building the road. Thus it has happened, 
that in Ohio, there is, in many cases, 
nothing behind the bonds of railroad 
companies as security, except the prop- 
erty, which has been created by the bond- 
holders* money, and to our shame, be it 
said, many times has this money been 
most improvidently expended. 

If the plan which I suggest, had al- 
ways been the law in Ohio, and had been 
rightly enforced, the security foi the 
bonds issued by railroads, would be, not 
only the property created and purchased 
by the money borrowed, but also the 
property created and purchased by the 



THE OBJECT OP THIS ASSOCIATION. 



The purposes sought to be attained by 
the organization of this association, are 
well and succinctly stated in our consti- 
tution. They should always be kept in 
memory by us. They are "to advance 
the science of jurisprudence, to promote 
reform in the law, to facilitate the ad- 
ministration of justice, to uphold integ- 
rity, honor and courtesy in the legal pro- 
fession, to encourage thorough, liberal, 
legal education and to cultivate cordial 
intercourse among the members of the 
bar." 

The science of jurisprudence is a 
knowledge of the laws, customs and 
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rights of men, necessary for the due ad- 
ministration of justice. How important 
this is» is fully realized by all lawyers. 
A country is not worth living in, in 
which justice is not administered. With- 
out it, the rights of property are of no 
value. Without it, the rights of men 
are not worth consideration. In the 
country where it is best administered, 
the right to property, the right to liberty, 
and the right to life, are the most secure, 
and the people are the most happy. 
What nobler,' better ambition can we, 
the ministers of the law have, than the 
desire to advance this great science. 

To say that no reform in the law is 
needed, is to make the proud and untrue 
boast that we have reached perfection. 
To say that the law to-day is no better 
than it was two hundred years ago, is to 
admit that we have made no advance- 
ment, while all the rest of mankind have 
made g^ant strides on the load of prog- 
ress. To claim that there will be no im- 
provement in the law, within the next 
two hundred years, is to aver that we 
are to be sluggards, while all the rest of 
the world is advancing in knowledge. 
How important it is then, to promote re- 
form in the law. 

The sp>eedy administration of justice 
is just as important, as it is that4t should 
be meted out at all. Justice long delayed 
is but a delusion and a snare. Rights 
of property long deprived of, are of little 
value. Wrongs long unpunished are 
wrongs still. To be wrongfully deprived 
of liberty and without vindication, is an 
injui*y which cannot be i;equited. A 
community in which this state of affairs 
exists, will soon become the home of 
those who do not love. the law, and the 
pest-house, wherein anarchy, and all isms, 
dangerous to the rights of man, are bred. 
If we love our country, and law, and 
order, we should be ever zealous in pro- 
moting the speedy administration of jus- 
tice. 

A lawyer without integrity, is the most 
despicable of all criminals. The man of 
but little intelligence, who commits a 
wrong, may be forgiven, but he whose 
whole training has been to teach him 
what is wrong and what is right, and 
then sins, is not worthy of sympathy. A 
lawyer without honor, is unmindful of 



the oath he took when he was commis- 
sioned as one of the officers of our courts 
of justice. A lawyer without courtesy 
does not realize that his office is one /of 
great dignity, and that those with whom 
he is in daily conflict are entitled to his 
consideration and respect. To .promote 
integrity, honor and courtesy in the Icfeal 
profession is but to defend the castle, 
which is our home. 

For a successful lawyer, nothing is so 
essential as a thorough, liberal, legal ed- 
ucation. Por the lack of this education, 
great natural ability, unceasing industry 
and determination to succeed, will not 
compensate. The busy, successful law- 
yer must have the most varied knowl- 
edge, or he must have been so trained, 
as to have the power to acquire such 
knowledge whenever the occasion to use 
it may arise. When young men desire 
to enter oiir profession, we should en- 
courage them to first acquire the most 
liberal education possible, and then to 
spend all. the time necessary, and to use 
all the means possible, to secure a. 
thorough, accurate, and comprehensive 
knowledge vof the principles which under- 
lie the law. 

It hardly seems necessary that this as- 
sociation should have been formed to 
cultivate cordial intercourse among the 
members of the bar. No class of men 
know each other more thoroughly than 
the lawyers. Their life is a life of daily 
conflict. In this strife, we come to know 
our faults, but we also learn our good 
qualities' and are taught to love and re- 
spect each other. Our relations are al- 
ways cordial,* much to the amazement of 
the ordinary mortal. But in these an- 
nual gatherings, wherein the lawyers of 
Ohio, and members of their families 
comHiingle. we see a different phase of 
our lives. I have observed that mem- 
bers, who have come here year after 
year, greet each other with greater and 
still greater attention as the years go by:. 
Therefore, I conclude th^t the social fea-. 
ture of our association is one of sreat 
value. 

For this association, with its noble 
purposes, I invoke a long life and a use- 
ful career, may it always be worthy of 
your love and h^ve your hearty sympa- 
thy and support. 
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Ohio Decisions. 

The publishers of the Legal News publish annually 
three volumes, which contain the reported decisions 
of the courts of record of the state, under the title of 
Ohio Decisions. Advance sheets of these volumes for 
temporary use of subscribers are issued each week as 
supplements to the Lboal News, without additional 
charge to subscribers to the volumes. 

Bound Volumes 

of Ohio Decisions subsequent to volume 8. delivered 
express paid, to subscribers. 12.50 per volume. 

Supreme Court Reports. 

., The publishers of the Legal News now have the 
contract for publishing the Supreme Court Reports of 
the state, and are enabled to attach advance sheets 
of these volumes to the Legal News, as a second 
supplement, without charge. These sheets are only 
for temporary use and do not include indexes. 

New Subscriptions. 

New subscriptions can begin at ax)y time, and back 
numbers of the part devoted to the Legal News to 
the beginning of the subscription year will be supplied 
If desired ; >>ut no advance sheeLa of the Ohio Decis- 
ions will be supplied back of the commencement of 
the current volume. 

Vol. 1 of Ohio Decisions, Circuit Courts, began No- 
vember 23, 1895. 

Vol. 1 of Ohio Decisions. I»wer Courts, began No- 
vember 23 1885. 

Bound Volumes. 

Bound copies of Vol 1. Vol. 2 and Vol. 8 of the Ohio 
Decisions can be had at 12.50 per volume, if bound in 
full sheep, or 12.25 per volume in half sheep. 

Bound volumes of Vol. 1. Ohio Legal News (Toledo 
Legal News) will be furnished at 12.00 per volume. 

Bound copies of VoK 1. 2 or 3 of Omo Decisions, or 
of the Legal News will be sent in exchange for the 
advance sheets, at Sl.OO per volume in full sheep or 75 
cents in half sheep. 

Entered at the Postofflce, Norwalk, Qhlo, as second 
class matter. 



THE FOREMOST OHIO LAW PAPER. 

The growth of this paper during 
t89€ ha^ b^en so marked that we eon^ 
fidenUy assert that it now has a greater 
eircuUUion than any other Ohio law 
paper. It also contains so much more 
legal matter that we are Justi/Urd in 
claiming it to he the leiuling paper in 
its cI€ISSb 



A contract, of a married woman valid 
by the law of the pliace whene it was 
made, is valid and binding upon her, al- 
though by the law of her domicile she 
is prohibited from making a contract, so 
held in Bowles v. Field {V. S.C. C.,Ind.), 
78 Fed. Rep.. 742. 



The mere fact that the newspapers of a! 
city where a murder was committed, 
continued to publish sensational articles 
in regard to the crime, and after defend- 
ant's arrest, both before and during the 
trial, treated him as the undoubted crim- 
inal, and aroused public sentiment 
strongly against him, does not alone 
show that he did not have a fair trial, 
and will not require the granting of a 
new trial, where satisfactory jury was' 
obtained without defendant's having ex- 
hausted his peremptory challenges, and 
each juror makes affidavit that he neither 
read nor heard read any of the public«i- 
tions during the trial, and at all times 
obeyed the injunctions of the court, anct 
was not influenced in any way by any- 
thing outside the evidence, and where it 
does not appear that defendant was pre- 
vented from making his full defense! 
Peop/e V. Durrani, (Cal.), 68 Pac. Repl.^ 
75. 

EXAMINATION AND REQUIREMENTS FOR 
ADMISSION TO THE BAR. 

[Report of M. R. Patterson, as a Special Committee 
j of the Ohio State Bar Association, to present to ^e 
supreme court changes in the method of examination 
and requu^ments for admission to the bar. Submit- 
ted to the associatioc, at its annual meeting, Put-in- 
Bay, July 21. 1807.] 

7o the Ohio State Bar Associatuni : 

, Gentlemen : The undersigned, hav- 
ing been appointed by this association, 
at its last meeting, to present to the su- 
preme court of Ohio the recommenda-. 
tions adopted by th^ association for the 
improvement of. the rules of the supreme 
court of Ol^io, in relation to the qualifi- 
cation, examination and admission- '^^ 
persons to the bar, begs to submit tjit 
! following report : 

Your committee reports that he caused 
said -proceedings in reference to said rules 
to be printed in circular form, a copy of 
which is hereto attached, and mailed to 
each of the judges of said court a copy 
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thereof; that on December 28, 1896, he 
.mailed a letter (of which the following 
is a copy) : 

Coi^UMBUS, Ohio, December 26, 1896. 

Hon. Marshaia J, Wiluams, Chief Justice 
. Supreme Court, Columbus, Ohio : 

My Dhar Sir : The enclosed circular will 
advise you of certain matters pertaining to 
amendments of the present rules of the su- 
preme court, for the admission of members to 
the bair, specially committed to nie for presen- 
tation to the court, by the Ohio State Bar As- 
sociation. 

Will you kindly advise me when I mav meet 
the court to carry out the purpose of this ap- 
pointment? An informal meeting, if agree- 
able, with such members of the court as may 
be in the city, during the present vacation, 
may expedite matters, or wholly subserve my 
purpose. 

Yours respectfully, 

M. R. Pattbrson. 

That on January 12, 1897, he received 
an answer thereto, of which the follow- 
ing is a copy: 

SuPRKMB Court of Ohio, 
Consultation Room, 

Columbus, January 12, 1897. 

Mr. M. R, Pattbrson, Columbus, O.: 

DbarSir: Replying to your communica- 
tion of the 28th of Peceml>er, I am directed 
' hY the judge to say, that they will hear you on 
the subject of your communication this after- 
noon at 3 p. M. . 

Very truly. 

Marsh AixJ- Wiluams. 

That pursuant to the appointment thus 
made, he appeared before the judges of 
said court, and submitted in writing a 
number of recommendations for the im- 
provement of said rules, stating orally 
the reasons for the same. He offered his 
further services to the judges in any 
capacity desired by them designed to 
carry out the purpose and spirit of the 
action of this association in reference to 
the improvement of said rules. He has 
heard nothing from said court or the 
judges thereof in reference to said rec- 
ommendations since so submitting the 
same, except as herein stated. 

On the evening of the. 26th of June, 
1897, after said court had adjourned for 
the summer vacation, the undersigned 
met Judge Williams and asked what ac- 
tion had been taken on the subject of the 
recommendations in question. Judge 
Williams said he had laid the matter be- 
fore the judges, but that no action had 



been taken, further than that said rec- 
ommendations had gone over for consid- 
eration at some time when the rules 
were to be taken up for revision. 

Judge Shauck has since assured your 
committee that it is the purpose of the 
supreme court to take up the matter of 
the revision of the rules of said court 
before the end of the present year, and 
has exprjessed himself favorable to the 
adoption of the very best, set of rules in 
reference to admission to the bar that 
research, judgment and experience can 
produce, to the end that the standard of 
professional qualification in Ohio shall 
not be inferior to that of any other state 
in the union. 

The foregoing is, accurately speaking, 
all the ro|)ort that can be made by yonr 
committee. But inasmuch as your com- 
mittee was the cause of his own appoint- 
ment, in so far that he introduced to the 
attention of this association the subject 
under consideration, by this report, he 
feels called upon to offer some furUier 
observations which, if not considered 
strictly pertinent to the report, may be 
charged up to his individual account as 
a member of the association, if there is 
anything to his credit for the silence he 
has generally maintained in the discus- 
sions and deliberations of this body. 
. As we have, in the manner stated, an 
indication of a purpose to revise the 
rules of the supreme court in relation to 
this matter, the undersigned is in favor 
of a vigorous renewal, through some 
regular committee of this organization, 
of the effort to have thje supreme court 
adopt a set of rules in relation to the ad- 
mission of applicants to the bar, which, 
for efficiency, shall be at least the equal 
of those in use in the states of New 
Hampshire and New York. 

Pursuant to this purpose, and to aid 
in the discussion of this subject by the 
members of this association, a draft of 
rules embodying the principles suggested 
in the paper of a year ago and which, it 
may be added, are m substance the writ- 
ten recommendations left with the Judges 
of the supreme court by your committee, 
is hereby submitted as follows : 

RULE XV 

Sec. 1. Except as provided by sec- 
tion 560, Hates Statutes of Ohio in refer- 
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ence to persons who have been admitted 
and practiced law in the highest court of 
another state or in the supreme court of 
the United States for a period of five 
years, preceded by a preparatory study 
of two years, no person shall be admit- 
ted to the bar of Ohio, but upon the cer- 
tificate of the standing committee that 
he has passed the examination of said 
committee. 

Sec. 2. There shall be appointed to 
take effect on the first day ot January, 
1898, nine discreet and judicious attor- 
neys and counsellors at law, to be known 
as the Standing Committee on Examina- 
tions, whose duty it shall be, under the 
direction of the supreme court, or two 
Judges thereof, to conduct the examina- 
tions for which provision is hereby, and 
by statute, made. The me'mbers of said 
committee shall be appointed for the fol- 
lowing terms: Three members thereof 
for one year ; three members thereof for 
two years; three members thereof for 
three years, and their respective sucrcess- 
ors to be appointed for a term of three 
years each. 

Sec 8. The Standing Committee 
will meet at the supreme court rooms at 
the state house in Columbus, Ohio, on 
the third Tuesday of June, and the first 
Tuesday of December of each year, for 
the examination of applicants for admis- 
sion to the bar. No other examinations 
for admission to the bar will be held. 
Examinations must be conducted by at 
least five members of the Standing Com- 
mittee, and each member present at such 
examination shall report in writing for 
or against the admission of the applicant. 

Sec. 4. No applicant shall be admit- 
ted to the oath of office unless a major- 
ity of the examiners present at the ex- 
amination shall certify that they find 
him to have a competent knowledge of 
JLhe law, and to have a sufficient general 
learning to discharge the duties of an 
attorney and counsellor at law, and shall 
recommend his admission. And such 
certificate of the examiners shall not be 
made unless the applicant has sustained 
upon his written answers to the printed 
interrogatories of the examiners an av- 
erage grade of seventy-five per cent, on 
an examination embracing the follomng 
subjects : The law of real and personal 
property, torts, contracts, evidence. 



pleading, partnerships, bailments, negoti- • 
able instruments, agency, domestic re- 
lations, wills, corp>orations, equity, juris- 
prudence, criminal law, constitutional 
law, federal procedure and legal ethics ; 
and also the following literary subjects : 
English composition, arithmetic. United 
States and English history ; provided, 
that the examining committee may ac- 
cept and substitute for the examination 
in the above literary subjects, a certifi- 
cate properly authenticated, of having 
completed a full year's course at a col- 
lege or university of good standing, a 
diploma of graduation from a city graded 
school, or a State School Examiner's^ 
teacher's certificate, which said certifi-" 
cate or diploma may be furnished at the 
time of taking the examination. 

Sec. 5. Applicants for examination 
shall be deemed to have studied law 
within the meaning of .section 560, Bates 
Statutes, and within the meaning of 
these rules, when they shall have com-' 
plied with the following terms and con- 
ditions : 

(a) Three full calendar years must in- 
tervene between the date of commencing 
to study law, and the date of the exam- 
ination. 

(d) Attendance at a law school of good 
repute and standing during a school year 
of not less than eight months in any 
year shall be deemed a year's study. 

(c) Where there is an attendance at a 
law school of less than eight months in 
any year, there mu.st be a study under an 
attorney for such period, as will make in 
all ten months of study for any such 
year. 

(d) Study under the tutorship of an 
attorney for ,ten months in any year shall 
be deemed a year's study. 

{e) Instruction whether given by an 
attorney or at a law school shall be per- 
sonal instruction, and consist of at least 
ten (10) recitations or periods of instruc- 
tion, of an hour each, on each legat 
branch herein named as the subjects of 
examination. 

(/) It shall be the duty of every pearr 
son resident of this state who enters 
himself as a student at law, on and after 
January 1st, 1898, under any attorney 
and counsellor at law, or at any law 
school, whether located in this state or 
elsewhere, to cause to be filed in the ofr 
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fice olf the clerk of this court, the certifi- 
cate of such attorney, or the certificate 
of the chief officer of a law school, as the 
case may be, showing the name, age, 
residence, and the date when such per- 
son entered himself as a student at law, 
whidi said certificate shall be accompan- 
ied with a fee of one dollar. As to all 
persons resident of this state who shall 
commence the study of law on and after 
January 1st, 1898, the three years' study 
and preparation required by said section 
560 shall date from the filing of sucli 
certificate. 

{^) A person who has studied law in 
another state or country, but who has 
not been admitted to the bar of any -state 
to reside, must, in order to get any 
credit for such study of the law, file in 
said clerk's office (Ij an affidavit show- 
ing his name, age, present and former 
residence, the place or places where, and 
period of time, he has studied law ; (2) 
the diploma of a law school if he has 
one ; if not, the certificate df his former 
preceptor, or preceptors, showing the 
character and extent of his studentship, 
and testifying to his moral character and 
standing at such former residence, and 
(8) a certificate from an attorney located 
in this state, or chief officers of a law 
school^ showing that he has encered upon 
a course of study since becoming a resi- 
defit of this state, which said papers shall 
be accompanied by a • fee of one dollar. 
The one year's residence in this state 
required of such persons by said section 
560 shall date from the filing of such 
papers. 

(A) A person residing or coming into 
the state for the purpose of making it 
his permanent residence, who has been 
admitted to the bar of another state, and 
been iu active practice therein for a time 
which, added to his preparatory period of 
study, makes at least three calendar 
years, biit who has not had five years' 
practice, as described in section I of this 
rule, shall, three months before being 
admitted to an examination, file in the 
office of said clerk (1) an affidavit declar- 
ing his purpose to become a permanent 
resident of this state, and stating his 
name, age, former and present residence ; 
(2) l^is certificate of admission to the bar 
of such other state, which if issued less 
than. three years before such filing, shall 



also be accompanied by the certificate of 
his preceptor, showing tjie extent and 
character of his studentship, .and his 
moral character, and (3) a certificate of a 
judge of a court of record where said 
person has been engaged in the practice 
of the law, showing the length of time 
such judge has personally known hisi; 
his moral and professional standing while 
at the bar of such other state, which said 
application and papers shall be accom- 
panied by an examination fee of $10.00. 
and a record fee of one dollar, which shall 
entitle him to have his papers examined, 
and to the conditions and privileges pro- 
vided for by sections 9, 10 and 11, with- 
out further application. 

(f) A person resident* of this state who 
shall have entered upon the study of the 
law before the first day of January,!®^ 
shall, on or before the first day of March 
1698, cause to be filed in the office of the 
clerk of this court th6 certificate of his 
preceptor, or the chief officer of a li* 
school, where in attendance, showing his 
name, age, residence, time when, anc 
plac^ where, and under whom said pff; 
son became a student at law, which sa:c 
certificate shall be accompanied with a 
fee of $1.00. 

Sec. 6. If the filing of the affidavits 
certificates and other documents, heroD 
required,- has been omitted by excusable 
mistake, or without fault, the court may 
order such filing as of the proper date. 

Sec. 7. Except as provided by Sec- 
tion 5 ig) in reference to a pefion 
who has been admitted to the bar i^ 
another state, a student at law who 
desires to have his name enrolled for ex- 
amination, must, not more than 60, nor 
less than 20 days, before the time hereic 
fixed for examination, file in the office 
of said clerk his application foradmiiSioD 
to the tar, giving his full name, ^' 
residence and post-office address, and 
With such application must file the cer- 
tificate of qualification required by sec- 
tion o60, or 661, Bates Statutes, as the 
case may require. 

The certificate must show, in addiUofl 
to the statutory requirements, that tw 
applicant and his preceptor have devoted 
together, to instruction and recitation.*^ 
I least 10 periods of time of an hour eacfi' 
on each legal subject upon which an e^* 
I anination is hereby recjuired. wh^c 
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the. certificate of an attorney other than 
his preceptor, or the presiding officer of 
his law school; is produced,, it must ap- 
pear that the certificate of such preceptor 
'or presiding officer of the law school, 
cannot for some sa,tisfactory reason be 
had^ and unless the applicant shall have 
commenced the study 9f law before Jan- 
nary 1st, 1898, such certificate must show 
trom personal knowledge of the certifier 
the length of time the applicant has been 
engaged in the; study of law, and must 
show from personal examination his be- 
lief in the siifficiency of the applicant's' 
legal knowledge. 

Sec. 8. The certificate produced in 
conformity with the foregoing rules 
shall not be deemed conclusive evidence 
of the facts therein stated; but, in all 
cases, the court must be satisfied of its 
truth before the applicant will be admit- 
ted ^o an examination. 

Sbc. 9. The applicatioQ and certificate 
above required must be accompanied 
with an examipation fee of $10.00, which 
$10.00 will be returned to the applicant 
if his name is not placed on the exami- 
nation roll, and which, if his name is so 
placed on the roll, will entitle the appli^ 
cant to three examinations. 

Sec. 10. After the expiration of the 
20th day before such examination the 
court will make an examination of the 
papers filed by the applicant, and cause 
him to be notified whether he will be ad- 
mitted to the examination, and if so ad- 
mitted will cause his name to be placed 
on the examination roll, i^nd delivered to 
the Standing Committee on Examina- 
tions. 

Sec. ,11. An applicant failing to pass 
an examination upon presenting himself 
again for examination, shall produce the 
certificate of an attorney or presiding of- 
ficer of a law school that he has, in the 
interim, diligently pursued his legal 
studies. 

Sec. 12. The Standing Committee 
may make rules not inconr I'stent here- 
with for the conduct of the examina- 
tions, which together with this rule, shall 
be published in pamphlet form for dis- 
tribution by the Standing Committee. 

Sec. 13. The clerk of this court will 
be provided with a record, in which he 
shall enter the date of the filing of all 
papers herein required by pertinent de- 



scription, of the same, and also a cash 
book in which he shall ejnter all sums re- 
ceived, from whom received, and the 
date thereof, and shall pay the same out 
on the order of the Chief Justice, in payr 
ment of the expenses, that is to say, the 
cost of necessary records,' printing, and 
stationery ; to the clerk of this court ijhe 
fees herein charged and paid for filing 
certificates and other papers, which shall 
be in full of all services, herein, and by 
law, required of hfpi in connection with 
the admission of applicants to the bar ; 
to each member of the Standing Coih;- 
mittee attending an examination there 
shall be paid ten dollars a day as com- 
pensation, and four dollars a day for ex- 
penses, for the time consumed in travel- 
ing and attending such e^iaminatiou. If 
the funds are not sufficient for such pur: 
pose such pro rata distribution; shall be 
made as the funds will warrant. 
' Sec 14. Rule XV., heretofore made, 
and published for the regulation of ex*- 
aminations, and the admission of appli- 
cants to the bar, and all additions there- 
to and amendments thereof, are hereby 
annulled and set aside, and the foregoitlg 
substituted and published as Rule XV > 
of this court. 

These 'rule§, at first blush, maj' it^- 
press you as being somewhat strict iand 
burdened a little -Trith detail. Theydre 
not, however, as exacting in the matter 
of detail as the New York rules and are, 
for such reason, less complicated. Tne 
cardinal principles involved in the 4^8- 
cussicto and adoption of the proposer^ 
rules are : 

(1.) A committee of a more perman- 
ent character than has heretofore been 
maintained. 

(2." The abandonment of special com- 
mittees for College students. 

(3.) A literary qualification. 

(4.) Registration of law students. , 

There are also some minor changes 
to be noted. 

In the list of legal subjects upon 
J which the examination is to be •ha4 
j "Torts" is substituted for "Person^. 
; Rights," under the present rules, for 
the reason that the subject of *'Pelr- 
sopal Rights" has been found by (ex- 
perience to be too general, and is largely 
included in the Constitutional .L^*w. 
"Federal Procedure" Is added to , the 
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present list of legal subjects in defer- 
ence to the recommendation of the 
American Bar Association, and the 
ample reason given in the printed pro- 
ceedings thereof for the year 1895. 

A change is made in the examination 
fee from five to ten dollars, and a meagre 
compensation is allowed the examiners 
for the discharge of their laborious 
duties. Under the present system, only 
expenses are allowed. . 
. Some instruction and recitation is also 
required. This is especially directed to 
students of law offices, many of whom 
never recited in their lives, or received 
4iny regular instruction or drill from their 
^nominal preceptors. A lawyer who per- 
mits one to enter his office as student 
should assume the burden and responsi- 
bilities of an instructor. 

Referring to the principal changes pro- 
posed, I have nothing to add to the 
reasons given heretofore for having a sin- 
gle committee of a permanent character, 
further than that the evidence of the past 
year has emphasized the necessity for a 
change. That substantially all of the 
college students in the June examina- 
' tious of this year should be admitted un- 
der special committees^ and that two- 
thirds of a class of ninety examined by 
the standing committee should fail, can- 
not be explained, except, in a large 
measure, by unequal examinations. No 
lawyer who has'not given the matter of 
the preparation of legal interrogatories 
careful thought, can on short notice take 
up a legal subject and develop the 
student's knowledge of its underlying 
principles within the compass of five or 
ten questions. Take for instance, part- 
nerships. It is an easy matter to ask, 
and to answer, the question, as between 
partnership and individual creditors who 
are to be first paid from the partnership 
assets. But to the question '^*May a 
partner of an insolvent partnership trans- 
fer his interest, with consent of his co- 
partners, to pay an individual debt?" 
* and which required reasons for the an- 
swer given, over 90 per cent, of a class 
within my personal knowledge failed to 
give a correct answer, and by such failure 
showed that they knew nothing of the 
principles involved in the first question 
suggested. Yet many of the questions 
asked at these special examinations last 



June had no more of substance in them 

than the first question above mentioned. 

Uniformity in examinations is simple 

I justice to law students, and anything ap- 

• proaching uniformity under the present 

I system is not by design but by accident. 

A literary qualification is required by 

i the proposed rules. This is offered more 

; for discussion than as expressive of an 

I individual opinion. There is a legal side 

! to the question, however, to which I may 

; re^er. 

I The statute requires the examiners to 

certify that the applicant has sufficient 

' general learning to discharge the duties 

:of an attorney. I think you will all 

: agree that such certificate ought not to 

be required nor made, unless it is true ; 

1 and how the truth of the matter can be 

i determined without any evidence on the 

■ subject, must be answered by those who 

are opposed to a literary qualification and 

examination. 

The registration of law students is, in 
the judgment of the undersigned, alto- 
gether the most important step forward, 
that can be taken. And yet it is some- 
what difficult to work out clear and 
satisfactory rules under section 560, as to 
students coming here from another state. 
The section begins with the declaration 
that **No person shall be admitted to 
such examination unless he has resided 
in the state for the year next preceding." 
Further along in the section is to be 
found this language, ''but any person re- 
siding in the state, or coming into the 
! state for the purpose of making it his 
permanent residence, upon producing 
satisfactory evidence that he has studied 
; law for a period of three years and has 
I been regularly admitted as an attorney 
in a court of record within the United 
' States, or that having been so admitted 
after a shorter period of study, he has 
..been in the practice of law in such court 
: for a time which, added to such period of 
study, make up three years, may be ad- 
' mitted to such examination.'* 
; While one part of the section positive- 
' ly and unconditionally requires a year's 
; residence as a necessary condition to ad- 
mission to an examination, another part 
i clearly excludes the necessity of .such 
' residence as to certain persons. 

Giving the language last quoted the 
; effect of an exception to the language 
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first quoted, which I think is the proper 
construction of the statute, we ]^ave two 
classes of students coming from another 
state with which to deal in formulating 
rules. Where there has been no Admis- 
sion to the bar of another state, there 
must be a residence here of one year, 
and this must be true even though the 
student may have studied law for three 
years in another state. Such person 
comes within the express language of 
the section positively requiring a year's 
residence, and he is not within the de- 
scriptive terms of any other part of the 
section which may be construed as an 
exception. It is this view of the statute 
that imposes the necessity for the con- 
siderable detail exhibit in the proposed 
rules in reference to registration. 

Another question only has been sug- 
gested in this connection, and that is, as 
to the power or authority of the supren^e 
court to require registration of law stu- 
dents. My individual opinion is that 
the supreme court has such power. The 
court is expressly authorized by section 
558 to **prescrit)e and publish rules to 
govern such examination." The statu- 
tory language under which the New 
York rules were formulated, is as fol- 
lows: *'Such court shall prescribe 
rules providing for a uniform system of 
examination which shall govern such 
Board of Law Examiners in the per- 
iormance of its duties." * * * There is 
in substance no difference to be noticed in 
the powers conferred by the language of 
these respective statutes. Section 560 
requires, as a qualification of the appli- 
cant, that he shall furnish a certificate 
that he has read law three years. It 
does not expressly require him to study 
law three years. Yet would any one 
claim that the court was bound by the 
certificate ? What the section means is 
that the applicant mtist in fact have 
studied law for three years, and the su- 
preme court having been empowered to 
determine this question, must be allowed 
such incidental powers, as will make 
effective the evident purpose and design 
of the statute. 

Inasmuch as the matter is now before 
the supreme court with some prospect 
of action thereon, it certainly would not 
be wise to go to the legislature with it, 
unless the court acts adversely, or after 



further effort fails to act. If at all 
within the province of the court it is' 
much more likely to be better and more 
effectually done by such tribunal than> 
by the legislature. 

I'should be permitted to say, in jus- 
tice to myself, that I do not think any 
set of rules however perfect, will, at 
once and unaided, work the complete 
leformation desired. Perfect machinery 
must be operated by skillful workmen 
to produce good results. Just and ef- 
fective rules and a competent standing 
committee are the necessary comple- 
ments of one another. The supreme 
court of Ohio cannot be expected to 
^know every lawyer in the state wiio 
would make a safe, honest and intelli- 
gent examiner of law students. The 
court must largely depend upon the 
recommendations of lawyers in appoint-' 
ing the members of this committee. 

Such recommendations should there-\ 
fore always be guardedly and conscien- 
tiously . made. That they have not 
always been so made justifies this men- 
tion. Indeed I think it of sufficient 
importance to say in this connection 
that if the supreme court should request; 
it, this association could be*" more safely 
relied upon to recommend suitable law- j 
yers for members of the examining com^ 
mittee than any other agency. It is 
pretty certain that if such request were 
made and acted on, that only members 
of this association would be appointed. 
And I am about ready to say that the 
lawyer who does not think enough of- 
his profession to become a member of 
the only organization of the state 
through which lawyers may act unitedly 
in favor of beneficial laws, and there-; 
fore for the benefit of society at large, 
does not deserve much recognition in 
the bestowal of the purelv honorary 
positions of the profession. 

Respectfully submitted, 

M. R. Patterson. 
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'The two remaiiiiiig indictmenl.s agaiii.st 
Colonel A. B. Coit, of Coliinil>iis, for 
mauslaughter, growing out of the famous 
riot of 1894, at Washington C. H., 
when several people were killed bj' the 
Diililia, have been nollied bj'. Judge 
Walters. 



In the case of Smi/Zi v. Smtt/t, (N. ].)[ 
37 All. Rep , 49, it was held that it is 
no bar to the wife's suit for divorce by 
rea.son of desertion b)- the husband for 
the statutory period, that she in fact, 
during the period did not desire her hus- 
band to return, and felt unwilling to live 
with liini, provided .such state of feeling 
on her part was the result of her hus- 
band's misconduct involving cruel treat- 
ment of her. 



In respon.se to an inquiry < from the 
authorities of the Mansfield reformatory, 
Attorney-General Monnett has rendered 
an opinion upon the question of the 
good time which can be gained by the 
prisoners in the reformatory. He held 
that the new law will not permit the 
application of the rule governing the 
gaining of good time in the Ohio peni- 
tentiary. The method employed at the 
Man.sfield in.stitution requires that the 
trustees keep a record ot the prisoner's 
conduct by credit marks, and in this way 
they arrive at the basis of recommenda- 
tion to the governor that a parole be 
granted. The prisoners confined in the 
reformatory are there under, indeter- 
minate .sentences and the law provides 
that Ihey shall not be confined longer 
than the maximum time allowed b}' the 
law, nor for a shorter period th3n the 
minimum time. As the minimum time 
of sentence to the penitentiary is one 
year, the attorney-general holds that no 
person can be released from the refor- 
matory before the expiration of this 
period, and the board has no discretion 
to reduce it by a system of credit marks. 
Where the niinimnin time is more than 
out- year, the trustees, by the system of 
credit ma ks, may keep the record and 
certify it to t4ie governor with the recom- 
mendation that the pri.soner be paroled. 
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Judge Thomas M. Cooley, the famous 
coustitutionai lawyer, and author of 
"Cooley (Du the Constitution/' every- 
where recognized as a standard, is now 
admittedly not only a physical, but a 
mental wreck. 

I'^'or several years the judge has been 
unable to keep up his work, and it has 
been noticed for a long time that as the 
days went by his mind, was becoming 
more and more affected.. He has, to use 
a few words, worked himself to death, 
iiis malady is incurable, and only time 
will release him from the bondage into 
which he has uilen. 



The validity of a contract to give life 
employment was affirmed in an opinion 
recently handed down b^' the supreme 
court of Michigan, in the cftse of SUarns 
V. L. S, &* Af. S, Ry. Co. Suit was 
brought by plaintiff to recover damages 
for breach of contract made in 1872. In 
.seltlement of a claim made by the plain- 
tiff for damages for serious personal 
injuries sustained while in its employ, 
the company paid the plaintiff $lJo, and 
agreed to employ \\\\\\ in the capacity of 
train baggage ma.ster, at a salary of |47.- 
60 per month, during his natural life, or 
his ability to do the work. In 189/), 
defendi^nt discharged plaintiff, and re- 
fused to p.iy or employ him any longer. 
A verdict was rendered in the circuit' 
court sustaii ing the plaintifTs claim • 
The company appealed claiming that 
the contract was not enforcible, because 
not mutui^l; that plaintiff w^s not bound = 
to work for any stated time for the de- ' 
iendant. In a case where no consider^- , 
tion passed for the employment, says' 
the court, "there might be force in this 
contention; but in this case, under the; 
proofs, a valuable consideration was* 
paid to the defendant for the conditional 
agreement which the defendant saw fit 
to enter into, leaving it optional with 
the plaintiff to continue in defendant's . 
employ, the engagement of the defend- 
ant resting not upon the Qonsideration ; 
of any promise by the plaintiff, but upon 
a consideration actually paid in hand, at > 
the tim^ of the engagement — namely j 
the compromise of the disputed claim." ' 



In the case of Eislein v. Pa/m^r^ de- 
cided by the Hamilton circuit court, the 
plaintiff sited for damages on account of 
the leaving of a piece of broken needle 
in her body by the defendant during a 
surgical operation. The trial judge 
directed a verdict for the defendant, but 
a demand was made that the jury be 
polled, and one of them when thus in- 
quired of stated that the verdict which 
had just been returned was not his ver- 
dict. 

In an opinion filed by Judge Swing, of 
the circuit court, it was held that the 
verdict of the jury, which is to become 
the foundation of the judgment; must be 
the verdict of all the jury ; and as the 
verdict in this case, notwithstanding the 
direction of the court, wa^ not the ver- 
dict of all the jury, if was not a valid 
verdict. And further, that there was 
evidence respecting the alleged n^li- 
gence of the defendant, in not informing 
the plaintiff of the broken needle having 
been left in the incision, which should 
have gone to the jury. 



CONSTRUCTION-SOm OF ITS USB8 ABD 
ABUSES. 

[Addrcm of Hon. F. K Hutchlns, of Warrev. Oldo. 
before the Ohio State Bar AaBooiatlon. Put-ln-Bay. 
July S», IIW7.J 

yf/r. President aud^ Gftiiiemeti of ike 
Ohio Slafe Par Association: 

What I shall have to say upon this 
subject, will be, in the main, equally ap- 
plicable to statutes, contracts, and other 
written instruments; and I shall make 
no distinction between construction, and 
interpretation, if, indeed, with deference 
to theoretical idea spinners, there be any 
really useful distinction between the two 
words. 

As construction is much the work of 
the courts, to discu.ss it is to discuss 
some of their methods ; and if, in doing 
so, I make .some criticisms of those 
methods, I am sure those who know nic 
will, and I trust the others also, will ac- 
quit me of intentional disrespect. And 
if I attack .some rules and principles that . 
have come down to us sanctified by lime, 
and hoary with antiquity, it is because 
either there never was any good reasoo 
for this existence, or that such reason no 
longer exists. 
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I am not what may he called a strict 
ox literal constructionist, unless, to hold 
that an instrument should be taken to 
mean just what it plainly says, is to be 
such. But, I do think that the sole 
office' of construction is to extract the 
true meaning from what is ambiguously 
expressed, and Ijiat there its office ends; 
and that,, except in ca.ses of technical 
words, or when words may have differ- 
ent meanings, when applied to different 
subjects, construction has nothing what- 
ever to do with that which, according to 
the ordinary meaning of the language 
used, expresses a clear and certain mean- 
ing; and that this is not changed be- 
cause such plain meaning, in a given 
case, makes the instrument unwise, ab- 
surd, or unconstitutional. And this is 
the plain result of one of the most ele- 
mentary of the rules of construction, 
which ma^' be tersely expressed by .say- 
ing: '*There must be no con.structi6n 
where there can be no ambiguity." In- 
deed, the very definition of the word in- 
dicates that there is something of doubt- 
ful or ambiguous meaning which requires 
con.struction. 

It is the .sole province of courts and 
lawyers, not to make .sen^iyibk^ wise, or 
constitutional laws, nor to anieud so as 
to make them such,— but simply to de- 
clare those that are plain, and construe 
those that are ambiguous. Our govern- 
mental departments are three-fold and 
independent, — one to enact laws, one to 
ex])ound, and one to execute them, and 
the jtidiciary has no more rightful power 
to amend a statute, by making it, by con- 
struction, mean something different from 
what it plainly says than the legi.slature 
has to revise the judgments of the courts; 
and this is equally true, no matter that 
the statute, plain in its meaning, is ab- 
surd, unwise, or unconstitutional. True, 
If there is an ambiguity, if the instru- 
ment is fairly su.sceplible ol two mean- 
ings, one of which will make it unwise, 
absurd, or uncou.^titutional, and the 
other the reverse, the latter will be 
chosen. But, I am not now speaking of 
cases of ambiguity, but of the very bad 
practice into which courts, including our 
own, have sometimes fallen, of trying, 
by construction, to make a statute or 
contract what they think it ought to be, 



^ when its plain meaning is something dif- 
, ferent. 

I It is absurd to say that a particular - 
; combinatioti of words means one thing 
I or another, dependent upon the effect of 
I such meaning, or whether it makes Uie 
I instrument good or bad. In fact,, the. 
effect of the meaning has nothing what- 
ever to do with what that meaning is. 

To illustrate by a very few of many 
instances. One .section of our Statutes^ 
of Frauds, provided,^as do tho.sc of most 
or all of the states, in substance, that all 
conveyances made with intent to hinder, 
delay, or defraud creditors .shall be utterly 
void and af no effect. Nothing could be 
, plainer, less susceptible of con.struction, 
or more absolute than this. It contains • 
; no exception, no limitation, and admits 
' of none. And yet the courts, by coij- 
struction, have engrafted upon it most 
! material and important limitation and 
exceptions, to the extent ol making that 
which was plainly applicable to every- 
body and to every case, applicable to but 
very few and to but very lew of the. cases 
directly within its terms, and held. that 
.«^uch coiiveyances, instead of being null 
and void, as the statute said, were just 
as good as any others, provided no cred- 
itor was, in fact, injured. 

The courts thought that this statute 
was intended tu protect creditors, and 
therefore, so long as none of that cla.ss/ 
were injured, no hurm was done by the 
conveyance. But, what business had a 
court to think anything about so plain a 
statute, except to declare that to be void, 
which the statute said was void ? 

But, if courts must con.strue that 
which is plain, and find a reason for a 
statute, it would seem that they might 
have found ample rea.son for making this 
statute just what it so plainly was. Oiir 
penal laws were intended quite as much 
to prevent as to punish offtnces, and 
what so good a way to prevent this class 
of fraud,s upon creditors, as to provide, 
as this statute did, that the fraudulent 
grantee should himself take nothing by 
his fraud ? The statute was itself its own 
sufficient reasdn ; but if courts must have 
soine other one, it would seetn not diffi^ 
cult to discover a quite sufficient one for 
this wholesome-statute. But the great 
erroriwas in the violation of that firsk 
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rule of construction, which says you shall [ 
not construe that which is plain. This, 
construction began with the similar i 
English statute, and our courts, like, 
sheep following a leader, have jumped i 
the same high fence of the'statute, when I 
right beside them was the broad open « 
gale of correct interpretation, their sole; 
Ibgilimate province, and the only road; 
they were authorized lo follow. j 

When this question first came before j 
our .supreme court, in liurgctt v. Durgett, 
1 p., 461>, Judge Hitchcock, lo his credit, 
dissented; but the construction thus; 



adopted has ever since been followed, and ' 
while the legicnature made one statute,* 
the court have mad& another entirely ' 
different. j 

In sharp contrast with this is the hold- i 
ing of the courts upon gambling con- i 
tracts. The penal part of our statute » 
upon this subject differs in but one un- : 
important word from, that construed in 
Burgctt V. liurgctt, supra, it being in 
one case ".shall be utterly void and of no 
effect," and in the other, •'absolutely void 
and of no effect." And yet, while in 
the former case the courts held such in- 
struments to be not void at all, but void- 
able, only as to creditors, in the other | 
they held them ab io!i tely void, even in | 
the hands of innocent pu' hasers. And 
this sharp inconsistency runs through 
many other ca.ses, in some of which the 
courts held that acts expressly made void 
by statute, are void only as to some par- 
ticular persons; in others, are only vo'd* 
able at the option of some persons ; and 
in others, void ju.st as the statute says, 
and this not at all because of any differ- 
ence in the language of the different 
statutes, or its meaning. 

This.striking inconsi.stency isattempted 
to be justified, and it would seem to 
need .some justification, upon the ground 
that, when the prohibition is in favor of 
a class who can protect themselves, the 
word '* void" should be constated void- 
able, at their election, but when it con- 
cerns matters of public policy, the full ef- 
fect should be given to the language 
used. 

But, what business have courts to 

rea.son at all about a plain statute, or to 

attempt to give it another meaning, 

simply because they think that would 

"ve it ? And why should not full 



effecr be given to the language of any 
statute? It is very dangerous to give to 
any one the power to annul statutes,' by 
construction or otherwise, or to say that 
full efftct shall not be given to the 
language of any statute, aud especially 
to a plain one; and, if courts have any 
such power, it should be exercised with 
the mo.st extreme caution, for in that way 
danger lies. And the public policy has 
vested the law-makmg power in the leg- 
islature, and not in the courts. 

We might stop here to .say that the 
public policy of a state is best indicated 
by its public laws, and that an act ex- 
pressly prohibited by a public statute, 
because of its general evil, is as much 
against public policy as it can be made 
or /declared by .statute or by courts. We 
might stop, also, to enquire who consti- 
tuted the courts the judges, as against 
the legislature, of what is or is not 
agarinst public policy, in matters upon 
which the Iegi.slature has acted? It is 
for the legislature alone, when prohibit- 
ing certain, acts by statute, to say whether 
the acts prohibited are «o far against the 
public policy of the slate, as to' require 
them to be made void altogether, or only 
voidable at the election of the parlies in- 
jured by them, and, having legislated 
upon the subject, it is not within the 
judicial competency to review or revise 
its decision. But even if it were wUhin 
the judicial province, it is by no means 
clear that cheating creditors by fraudu- 
lent conveyances, is any less against 
public policy than is betting upou a horse 
race. 

Doubtless the statute considered in 
Bur get t V. Dnrgett, as to conveyances in 
fraud of creditors, is much too broad and 
sweeping in its terms, and is obnoxious 
to the criticisms of Judge Burnet in his 
opinion in that case, and, c'oubtless the 
statute is better as the courts have 
amended it ; but these considerations are 
addressed to the legislature alone, and 
are entirely without force when addressed 
to a court, whose only province is lo de- 
clare the law as it stands. 

This construction was a palpable vio- 
lation of two of Hie most elementary and 
important rules of construction. — First, 
that you shall not construe that which is 
plain ; and the second is like unto the 
first, you shall not, by construction, 
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raise a doubt, in order to construe or re- 
solve it. 

We are £^11 familiar with the case of 
which Blackstone tells us, under a stat- 
ute enapting a penalty against one who- 
should draw blood in the streets, and 
where the court gravely held that it did 
not apply to a surgeon who bled a man 
who had fallen in the street in a fit. But 
why did not the statute apply to him, if 
he came' within the terms ol its prohibi 
tion, as the court seemed to think he did. 
If the surgeon had dotie the act prohib- 
ited, he was liable to the penalty ; and 
the only legitimate question was. whether 
he had done so. The court niight have 
rerched the same result without violat- 
ing any of its rules, if it had remembered 
and acted upon auoiher of tho,se rules 
which gives to technical words and ex- ; 
pressions a technical meaning, and hadj 
considered, as the fact was, that this ex- • 
pression '*draw blood in the .streets"!. 
was a technical one, and had relation to | 
shedding blood in street brawls, quarrels, ! 
£^nd affrays. Under this rule the sur-| 
geon would not ha.ve been within the 
prohibition of the statute, any more than 
would a butcher drawing a calf to the ' 
.shambles, or a mother her baby in its 
carriage, both of whom would l)e draw- ; 
ing flesh as well as blood in the- streets. 
But, without resorting to this rule of con- 1 
struction, the court thought tlie s atute ; 
ought not to apply to the surgeon, and | 
so held that it did not, although they i 
seemed to think he came *w thin lis plain 
provisions. 

Oui constitution provides that no bill ! 
.shall contain more than one subject, ' 
which ghall be plainly expressed in its . 
title. This is plain and leaves no room 
for constructiou, for there i.s nothing to 
con.strue; and yet, our supreme court has ' 
said in substance that this provision is \ 
directory only, and one which the legis- j 
lature may obey or not as it chooses, ! 
which is to say that a statute in violation 
of that provision may be just as good as i 
any othtr. Besides the two other rules | 
mentioned, this violates a third rule of 
construction, which holds all constitu" 
tional provisions to be mandatory, unless 
plainly directory merely. And when we 
consider the crying evil at which this 
provision was pointed, and which the 
people attempted to correct.it can hardly 



be said to be plain that, by their very 
prohibition, they intended to leave the 
legislature free to disregard the prohibi- 
tion and to still continue the very prac-^ 
tice it^was intended to prevent. 

The statutes of descent of the diflfer- 
ent. Slates provide, as does ours,- that on 
the death of the ancestor, intestate, his 
estate shall descend to his next of kin. 
No,thing could be plainer, nothing less 
susceptible of construction.' There is no 
exception, no limitation, and none was 
intended. And yet the courts of .some 
of the states have engrafted a most ihi- 
portant exception or limitation upon a 
statute which contaitied none, and held 
that the e.state did not descend as the 
statute said it should, in case the heir 
killed the ancestor in order to inherit. 

This proceeded upon the same idea as 
did tlhe other cases, not that the statute 
was ambiguous, but th<it, when applied 
to a particular case, it was not what it 
ought to be. In justification of this, 
which admitted of no justification, the 
courfs invoked a maxim, which was. 
never^ a rule for the construction of stat- 
utes, which says that a person shall not 
take advantage of, or receive benefit 
from his' own wrr»ng, and they rea.soned 
that, as it was wrong to kill the ancestor 
for his estate, therefore the heir who did 
it should not inhei it, although th- statute 
plainly said he should. This is to make, 
not to construe law. 

Our own supreme court, to its credit, 
has repudiated this heresy, and the su- 
preme court of Pennsylvania has refused 
to amend the statute ; but. unfortunately, 
has placed i^ts decision not entirely upon 
the ground that the statute was plain, 
and the court had no power to amend it; 
but upon the constitutional provision 
that conviction of crime .shall not work 
a forfeiture of e.state or corruption of 
blood. This leaves it open to the infer- 
ence that, in another case, under just as 
plain a statute, but where there was no 
constitutional inhibition, the court might 
amend the .statute, if it was thought to 
be needed. The case would have been 
much more .satisfactory if the court had 
said, as it should have done,— '*The stat- 
ute is plain, and we have no right to 
amend, or misconstrue it." 

I have selected these few cases, much 
at random, and npt conspicuous, among 
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many that ni]);i;ht Yie cited, to serve as il- 
lustrations, of what I have said, and de- 
sire to say. It is quite obvious that in 
these cases, the conclusion was reached, 
tiot at all because any one thought the 
• statute was ambiguous, ^or even suscep- 
tible of any such meaning ; but simply 
because, when applied to the particular 
case, the courts thought the statute ought 
to be what they declared it to be. 

In Burgett v. Burgetiy before cited, 
Judge Burnet said that ''The power of 
construing a statute is in the judges, who 
have power over all laws, and expressly 
over statutes, to mould them according 
to reason and conscience, to the best and 
truest use." No morfe dangerous or un- 
founded doctrine, when applied, as it 
was, to a plain statute, could be an- 
nounced. Courts have no such power, 
e^ccept \i\ cases of ambiguity ; and even 
then, only when the language is fairly 
susceptible of the meaning declared, and 
no such power is now claimed, though it 
is too often exercised. 
• Indeed, courts are profuse in their dis- 
claimer of power to amend a statute, or 
to construe a plain one, and none more 
.so than .^ome of those who, in the cases 
alluded to, did precisely what they dis- 
claimed. It is not so much the theories 
of the courts that I criticise, as it is their 
tofj frequent practice, which is sometimes 
eritirely inconsistent with their profes 
sions, a clear usurpation of power, and a 
violation of judicial duty. 

The fact is, and it should never be for- 
gotten, overlooked, or evaded, that, in 
this respect, the sole and only duty of a 
court is to declare the meaning of a stat- 
ute as it is written. If it is plain, its 
plain meaning should be taken. If 
ambiguous or susceptible of more than 
one meaning, it should be 'construed Jn 
the light of all legitimate consideration ; 
but even then^ only to extract a mean- 
ing oj which the language, when dp- 
plied to that subject, is fairly susceptible. 

Nor, as I have said, is this duty of de- 
claring what is plain, and fairly constru- 
ing what is ambiguous, any the less im- 
perative because, in^ a given case', the 
nieaning, thus arrived at, makes the in- 
strument unwise, absurd, or unconstitu- 
tional. The same combination of words 
with a plain meaning, and but one, can- 
iean something different, because 



this meaning militates against the wis- 
dom, or the validity of the instrument. 

I do not ignore the fact that technical 
expres.sions may have a technical mean 
ing different from the ordinary meaning ; 
that the same words may mean one thing, 
when applied to one subject, and another, 
when,, applied to another subject ; nor 
kindred cases, where plain ordinary 
words have, when applied to a particular 
subject matter, a meaning different from 
that in ordinary use : I am not speaking 
of these ; but of the too prevalent prac- 
tice of attempting to make a .statute or 
contract conform to the court's notion of 
what it ought to be. 

Courts are not responsible for the stat- 
utes of the state, nor for the contracts of 
individuals Their wliol^ province, in 
this regard, is to declare them, when 
plain, and to^fairly construe them, when 
doubtful or ambiguous. 

I say fairly construe what is ambig- 
uous, and here is a field into which I but 
barely enter in order to make a suggestion 
claiming nothing more from my entry 
than iw^x^pede possessio, hoping someone 
with a better title will enter and cultivate. 

The suggstion I desire to make, is this, 
whatever ambiguity or doubt may exi^t. 
it must be resolved, if at all : — First, by 
using and giving effect to all the language 
employed, which is not plainly unmean- 
ing, and Second, by giving to that lan- 
guage a meaning of which it is fairly .sus- 
ceptible, when applied to that subject 
matter. 

This undoubted right to construe, in 
cases of ambiguity, is a dangerous one at 
best, unless used with great care. Dan- 
gerous because the conclusion reached is 
too apt to reflect the individual notions 
of the Judge, as to what the intniment 
ought to be, rather than his real judg- 
ment of what it really does mean ; and 
dangerous because of the great uncer- 
tainty that must prevail as to how a par- 
ticular Judge will construe a particular 
instrument ; and these dangers are 
greatly increased the less we have, or the 
less we observe established rules for 
such construction, chief amo*^ wnich 
are those to which I have alluded, that 
effect must be given to all the language 
used, that is not plainly unmeaning, and 
that the meaning declared shall be one of 
which the language is fairly susceptible. 
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The observance of these rules is one of 
the uses of construction. One of its 
abuses is this. When a court or Judge 
fin(}s an instrument, statute, or contract 
of doubtful meaning, and enters upon the 
broad and somewhat dangerous ' domain 
of construction, his notion of. what if 
ought to be in the particular case/ too 
often gets the better of his judgment of 
what it is, and the wish becoming father 
to the thought, he construes , the instru- 
ment accordingly, without any very ccu^e-r 
ful regard for the language used, or 
to whether it is fairly susceptible of 
that meaning, much less whether that is 
the meaning of which the {language 
is most fairly susceptible ; not that 
he intends to violate these rules of 
construction, but does so unconsciously 
and from a failure to keep them always 
in mind. 

This desire to have statutes and con- 
tracts what it is thought they ought to be 
is the prolific parent of many misinter- 
pretations. But courts should remember 
that they are not responsible for the stat- 
utes of the state nor for the contracts olf 
the people : and that with the one they 
have nothing, and with the other they 
have little to do with whether they are 
wise or foolish, constitutional or not, 
fair or inequitable ; and that, with either, 
their sole province is to declare that 
which is plain, and fairly expound what 
is doubtful, leaving the consequences to 
those who made the instruments. 

It should be remembered that cer- 
tainty of construction is almost as im- 
portant as correct construction ; and 
that we ought to be as able to know 
what a particular construction will be, 
as we are to know what it ougjbt to be. 

In case of any fairly plain statute, 
most any lawyer of experience can tell, 
with reasonaole certainty what is its true 
meaning; but with this prevalent and 
growing practice of construing what is 
plain, he is a bold man who will under- 
take to tell what a court will say it 
means, if there is ground for supposing 
that, when applied to the casein band, 
the statute is not what it ought to be. 

It is difficult, indeed impossible to so 
frame general laws that they will not 
work hardship or injustice in some par- 
ticular case. And if, when the statute 
first comes under judicial cognizance, it 



is in such a case, then /under tlfi^ prac- 
tice of construing what is plain, the 
whole fabric is in danger of being swept 
away, because when applied (it is hot 
what it is conceived it ought to be. Or 
if, in another case,) to that particular 
case, there exist facts and circumstances 
w^ich seem to make the application of 
the statute to them unwise, harsh, or 
unjust, courts are too apt to reason that 
the legislature could not have contem- 
plated this situation, and so hold that the 
statute do^s not apply in such ca^se, 
although it is within its clear explicit 
terms and meaning. This speaks w^Il 
for the heart of the court, but hardly ^ 
for its head. While th€| "light that leads 
astray'* may be ''light from heaven" it 
none the less leads astray from right 
construction. 

I am not saying that, when the appli- 
cation of a statute to a particular pase is 
manifestly harsh or unjust, a court may 
or may not usurp the power, and say 
that the. statute ought not to apply 
to such a case, and therefore does not. 
It is not an, easy question, even m 
ethies. But such power should be ex^ 
ercis€;d, if at all, only in exceptional 
cases, and ^ith extreme cart:. What I 
criticise is, jthat it is too often used as a 
mere matter of construction, and in 
cases where there is no hardship or ili* 
justice to call for its exercise. 

Another fruitful source ot misinter- 
pretation is the use which is made of 
one of otur rules of construction which 
states that the primary object of con- 
struction is to arrive, in the case of stat- 
utes, at the intention of the legislature ; 
and in the case of ^ntracts, at the in- 
tention of the parties. 

This rule is not so objectionable in 
itself, for another or a part of the same 
rule requires this intention to be found 
from the language used, either alone or 
in the liglit of extraneous circumstances.^ 
But it is unnecessary, useless in practice, 
and from the non-observance of this 
latter part of the rule, opens a wide door 
to' misconstruction. A .better object of 
search, in a pracitical way, is the real 
meaning of the instrument, — ^that is, the 
meaning of the language used. 

Courts, in thus looking for the inten- 
tion, naturally /desire to find it to have 
been what they think it ought to have 
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been ; and they reason that the legisla- 
ture or the parties did not intend this, 
or did intend that, or did, or did not con- 
template so and so, or must have 
intended, or could not have intended the 
instrument should apply to this, that, or 
the other state of facts etc. etc. ; and 
thus looking after this unknown, but 
assumed intention, they too often over- 
look the obvious meaning of the lan- 
guage used,' and find the intention to 
have been what they think it ought to 
have been; when, if their inquiry had 
been addressed solely to what is the 
meaning of the language used, the con- 
struction would have l)een different. 

No lawyer of expet-ience needs to hv 
told that such instances of misconstruc- 
tion arising from this search for an 
occult and always unknown intention, 
are not uncommon; and, I think that 
some, at least, will agree with me that a 
better rule, in practice. Would be this: 
"The primary object ol construclion is to 
ascertain the meaning of the language 
of the instrument to be con-- trued." 

This would be done then just as it is 
now. either by taking the language 
alone, or when read in the light of all 
. permissible extraneous facts, the only 
change; being to make the true meaning 
of the language u.sed, the obje<.*t of 
.search, and not an unknown intention, 
which cannot, in any event, be different 
from, or other than the meaning of the 
language used. 

This is the only legitimate province 
of construction, to arrive at the real 
meaning of the instrument, that is the 
meaning of the language used, for its 
language is all ihere is to a written in- 
strument. 

The intention of the legislature, or of 
the parties to a contracti is either ex- 
pressed in the instrument, or it is not. 
If it is, it is to be found alone in the 
meaning of the language used to ex- 
press it, if it is not expres.sed, it goes for 
nothing, is useless, and it is quite idle to 
make it the primary object of .search. 
So that, all that construction can do, is 
to a.scerlain the Hieaning of the language 
of the instrument, and if this reflects 
the intention of its framers. well and 
good ; ii it does not, it is of no practical 
importance. 

Indeed, this vaunted iiltention, as dis- 



tinguished from the meaning of the lan- 
guage used, is not of the slightest im- 
portance, .and cuts no figure in the con- 
struction of an instrument. This is also 
shown by the uniform refusal of courts 
to permit an^* pro3l whatever of such in- 
tention. But, if this intention were the 
.primary object of search, the inconsist- 
ency of refusing proof of it would be 
apparent. 

To illustrate, take the case of a con- 
tract for the sale of land, where the 
premises are clearly and sufficiently de- 
scribed, as Lot A. The seller, having 
tendered a conveyance sues for the price. 
The purchaser answers that both the 
parties intended to .sell and buy Lot B. 
alone, and neither intended Lot A., the 
description of which waii inserted by 
mistake. The plaintiff admits this by a 
general demurrer.' Here we have the 
intention of the parties admitted of 
record; and yet, it is not of the slightest 
importance in construing their contract. 
The demurrer must be sustained and the 
plaintiff have judgment, notwithstand- 
ing the admitted intention. True, the 
purchaser nnghtgo into a couirt of equity 
and have the contract reformed so as to 
express the intention ; but, until he does 
so, the meaning of the contract is con- 
clusive of the intentioh, if. indeed, we 
have anything to do with the intention ; 
and it is idle to look further for what is 
already conclusively found, and which 
when found, has nothing whatever to do 
with the construction of the in.strument. 

True, in ca.se of ambiguity, we may 
put ourselves in the place of the framers 
of the instrument, and look at it from 
their point of view. But, even then, 
only to ascertain the meaning of the lan- 
guage used from that standpoint. 

I know it will be said that this inten- 
tion is an aid in ascertaining the mean- 
ing of the language used. If there were 
any certain way of determining this in- 
tention ; and if, when found, it at all con- 
trolled the meaning of the language used, 
there might be something in this claim. 
But, consistently with other rules, it is 
not of the slightest use in that direction 
and has no such office. For, this inten- 
tion, if' found at all, must be found in 
the language used, when read in the 
light of all permissible extraneous facets, 
and cannot be inconsistent therewith. 
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It would, therefore, seem quite as easy 
to determine the meaning, as it is the in- 
tention. Indeed, it is much easier, and 
can be done with much greater certainty. 
And it is always the meaning of the in- 
strument, statute, or contract that courts 
are called upon to determine, and not 
the intention of the fratners. 

It follows then that when the mean- 
ing is found, it is conclusive of the in- 
tention. But it is not true that this in- 
tention is conclusive, or always even in- 
dicative of the meaning; on the con- 
trary, the intention may have been one 
thing, and the meaning of the language 
used to express it something very differ- 
ent. To carry the matter further and 
look for an intention, which is 'already 
conclusively found, is quite useless, but 
not harmless. It opens a wide door, and 
one too often used, for misconstruction, by 
substituting for the real meaning of what 
the instrument expresses, an unknown, but 
assumed intention that is not expressed, 
and exists nowhere but in the opinion 
of the court that it ought to have been. 
We would often find much better con- 
st ruction by confining it to the ascertain- 
ment of the real meaning of the language 
of the instrument by all legitimate aids, 
and taking that to be conclusive of the 
.intention; if, indeed, we must still have 
anything to do with this unimportant 
consideration, the intention of the fram- 
ers. 

But, we are told that it is to be pre- 
sumed that legislatures never intend un- 
wise, absurd, or unconstitutioual enact- 
ments. Granted; and that, in case of 
ambiguity, such construction should be 
adopted, if possible, as will avoid this. 
But, on the other hand, in the light of 
what we know of them, it cannot be said 
that legislatures never do make such 
enactments. And it is wiser and better 
tp determine the character of the instru- 
ment from what it says, than to attempt, 
by construction, to make it wise or con- 
stitutional, because of some presumed, 
but ineffectual intention to make it so. 

Another of our rules of construction 
tells us that all statutes are to.be held as 
constitutional unless they are certainly 
and plainly otherwise; and that all 
doubts, in this respect, are to be resolved 
in favor of their validity. This seems a 
singular rule. The constitution is the 



organic, fundamental law of the state, . 
from which dll statutes derive their sanc- 
tion, and the legislature its only power 
to enact them. The' legislature is a b6dy 
of limited powers, conferred by the xx)n- 
stitution, and all powers not therebyi 
delegated are expressly reserved to the 
people. The legislature is but thV agent 
and representative of the people, acting 
under a written and public power bf at-' 
tomey, ktiown to all, and with no powet 
to enact any law not in conformity witlv 
the constitution. Indeed, the chief ob- 
ject of very ,many of the constitutional 
provisions .is to restrain and linlit'^thie 
power of the legislature in making lawsV 
and no statute can have any validity, ex- 
cept within the provisions of that instru- 
ment. 

It follows, logically and necessarily 
from this, that the first essential of every' 
statute is that it affirmatively appear that 
it is within this constitution, and that 
the power to enact it has been corifferred 
upon the legislature. Just as, in every* 
other case of agency, and the act of' the 
agent must be shown to be within the 
scope of his known authority. And it 
follows also that the reverse of the rule 
under consideration would be the trtje 
one, viz:— that every statute shoulci be 
held invalid, that does not appear to be 
fairl}'' within the constitution; and all 
doubts, in this respect, shor Id be. re- 
solved in favor of the constitution and 
against the statute. 

Under our present rules, altogfethef 
too much reverence is paid to the acts of 
of the legislature, and too little to the 
constitution, which alone authorizes 
them. And the frequency with which 
courts, even under a rule which resolves, 
all doubts in favot of the statute, are 
compelled to hold statutes unconstit^- ' 
tional, hardly warrants the presumption 
of such legislative infallibility as to 
j usti fy this reverential devotion. 

Indeed^ I know of no warrant/in prin- 
ciple for any presumption, whatever, in 
this regard. Whether a statute is con- 
stitutional or not, is purely and simply^ 
legal question, to be determined by a con- 
sideration of the constitution, ot^ the one 
hand, and the terms, effect, and opera^ 
tion of the statute, on the other ; and to 
resort to presumption is to decide the 
question by a mere peiitio principH^ in- . 
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stead of by inquiry or judgment. It is 
to assume the very matter in question. 

Another of our rules of const;ruction, 
upon thte subject, tells us that it is pre- 
sumed the legislature never intends to 
5nolate the constitution. This is another 
breach of the rul^ which makes the in- 
tention the principal object of inquiry, 
instead of the meaning of the language 
used to express it, and is quite useless. 
It is entirely immaterial whether it so 
intends or not, and the presumption 
hel'ps to nothing. The question in all 
such ca^es is not. what the legislature in- 
tended to do, but what it did do ; and 
that is determined, not by presumption, 
but by comparing its act with the or- 
ganic law ; and whether the one violates 
the other is not determined by presump- 
tion » and it it does, it is not helped out 
by any want of legislative intention. 

I am not here speaking of ambiguous' 
statute, where one fair construction 
would make it constitutional and another 
the reverse, and resort is had to a simi- 
lar, but useless, presumption of intention 
to determine the choice ; but of a resort 
to this presumption to determine the 
very question in controversy. 
,. Nor is this presumption or intention 
at all necessary ; nor of the slightest use, 
as an aid to construction. For if an in- 
strument be fairly susceptible of two 
constructions, one of which will make it 
constitutional, and the other the reverse, 
it is simply of course that the former 
will be taken; and this entirely inde- 
pendently of any such presumption. So 
that this presumption is entirely useless 
for any legitimate purpose, and its chief 
use, in practice, is the illegitimate one of 
determining the constitutionality of a 
statute by presumption. 

^or is our present practice, in this re- 
spect at , kll justified by the recognized 
rule that the acts of public officers and 
agents are presumed to be valid and legal. 
This prima ftuie presumption has no ap- 
plication whatever, when the validity 
and constitutionality of a statute is the 
sole object of inquiry. This must be 
determined by a comparison of the stat- 
ute with the constitution, and not bv any 
presumption. 

Nor is there, in principle, any reason 
why doubts of the constitutionality of a 
statute should be resolved in its favor. 



This is to put the statute above the con- 
stitution, as if that was the chief thing 
to be upheld and protected, when the 
direct reverse is the truth. 

Whenever a written constitution, 
emanating from the people, is the funda- 
mental law of the state, and that consti- 
tution delegates to the legislature its 
only power, and reserves powers not 
delegated, to the people, when the legis- 
lature, under such a constitution, is a 
body of but delegated powers, delegated 
and limited by that constitution, it must 
be always true that the test of the valid- 
ity of legislative enactments, is their 
affirmative correspondence with that 
constitution; and equally true that all 
serious doubts, in this regard, should be 
resolved against the statute. 

We do not treat our constitution as we 
do anything which we regard as of great 
value. If we have a piece of rare china, 
and are in doubt whether a particular 
treatment ^ill break it or not, we re- 
solve that doubt in favor of the dish, 
and abstain from the treatment. And so 
it is with everything that we really and 
truly regard as sacred or valuable ; .and 
so it ought to be with our constitution, 
and if there be grave doubts whether a 
statute is an infraction of its terms, that 
ife a sufficient reason for holding it in- 
valid. 

In theory, at leasts our constitution is 
something sacred, and to be kept invio- 
late. If this be true also in fact, then 
there is no more dangerous rule or prac- 
tice than that which invites its violation, 
b^ resolving all doubts against the con- 
stitution, and in favor of that which is 
claimed to be in violation of its provi- 
sions. 

Gaitlemen: If the time shall ever 
come when our constitution, — ^the 
bulwark and palladium of the rights and 
liberties of the people, — shall have be- 
come, step by step, a mere collection ot 
glittering generalities ; and the rights of 
the people, unprotected by an observance 
of constitutional provisions, are at the 
mercy of each ephemeral legislature, sub- 
stantially unrestrained by constitutional 
limitations, the observant historian may 
then find one of the chief causes of this 
"Decline and Fall," in a rule of our 
courts which had so little regard for the 
constitution as to resolve all doubts in 
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favor of acts claimed to be in violation 
-of its provisions, instead of resolving 
them against whatever threatened its 
integrity. 



SUPREME COURT OF OHIO. 
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New Canet. 

• New cases filed in the supreme court since 
July 14, 1897. 

5637. Albert S, Ligbtwattr v. The SUte of 
Ohio. Error to the circuit court of Tusca- 
rawas county. P. S, Roming, Jno. A. Hastittler, 
Jno A. Buchanan, for plaintiff. David Barclay, 
•br defendant. . 
56*58. John S. Crawford, etc., v, Hen^ C. 
^ns. Error to the circuit court of HaiQ- 
•ii county. B. B. Molang, for' plaintiff, ' 

5639. C. E. Riley v. * Curtis K. McBride, ad- 
jiinistrator. Error to the circuit court of 
Richland county. Armstrong & Johnson, for 
plaintiff. Cummings & McBride, and \V. S. 
Kerr, for defendant. 

5640. Henry South v. Mary Fairetal. Error 
to the circuit court of Ashland county. Wil- 
liam T. Devor and George A. Nicoi for plain- 
tiff. McCray & Kenny K>r defendants. 

5641. Edward M. Owens v. Minnie E. Hos- 
mer. Error to the circuit court of Franklin 
county. Earnhart & Swartz, for plaintiff 
Voorhees & Voorhees, for defendant. 

5642. The Nelson Business College Co. v. 
John A. Lloyd. Error to the circuit court of 
Hamilton county. William C. Cockran, for 
plaintiff. .William M. Eames and William E. 
Bundy, for defendant. 

5643. Bradford Glycerine Co. v. The St. 
Mary's Woolen Mfg. Co. Error to the circuit 
court of Hancock county. George H. Phelps, 
for plaintiff. Geoke, CuUiton & Smith, for 
defendant 

5644. A. B. Meader, Trustee, v. Caroline L. 
BIymycr. Error to the circuit court of Hamil- 
ton county. Paxton, Warrington & V. Boutet, 
for plaintiff. Charles B. Wil^, for defendant 
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THB rOKBMOST OmO LAW PAPSR. 

The growth of this paper durit^g 
1896 has been so tnarkedthat toe con^ 
fidenUy assert Aat it now hasagreater 
eireuioHon than any other Ohio law 
paper* It also contains so much more 
legal matter that we are Justified in 
claiming it to be the leading paper in 
Us doss. 



In this issue of ((be N«ws will be 
found tbe program of'tbe American 
Bar Association, wbich is to be held 
in Cleveland, August 25, 26 and 27. 



The innkeeper is liable for thefts by 
hotel employees from guests while asleep, 
in rooms assigned them at a hotel, even 
if such guests are intoxicated. Cunning- 
ham V. Buckey, (W. Va.), 85 L. R. A.^ 
850. 



A statute making it unlawful to tnanur , 
facture or offer for sale any oleomargar^ie, 
artificial or adulterated butter, whether, 
manufactured in or out of the state, un-. 
less it is colored, is held to be constitu- 
tional. State V. Myers, (W. Va.), 86 I<. 
R. A. 850. 



A "vote of the people" by which city" 
bonds may be authorized, is held to mean 
a majority of the voters of the city, and 
when the vote is taken at the general 
city election the proposition must receive 
a majority of all the votes cast at ihat 
election. Bryan v. Stephenson^ (Neb.), 
85 L. R. A.,752. 



An appropriation of the water of a . 
spring for irrigation by the owner of th© 
land in which the spring is located, L^ 
held to be unlawful as. against a prior ap- 
propriation of water from a stream into 
which the water of the spring passes. by 
percolation or seepage. Brueningv.Darr^ 
(Colo.). 85 L. R. A. 640. 



The time when a municipal debt comes 
into existence, and not the time when i it 
is due, is held to be the time which must 
be considered in applying the rule of 
limitations of indebtedness. If the city 
has already reached the limit a contract; 
payable in installments must be o^ 
which the current revenues will pay ds 
fast as the indebtedness comes into exis- 
tence, together with other expenses Xp 
which the city is -liable. L^Potte v, 
Ganieweil fire Alarm Teleg, Co. (Ind.) 
86 L. R, A. 686, ^ 



394 



OHIO LfiGAL NBW& 



=r 



The right of an alien corporation to 
acquire land^' 'under mortgage" is held 
to include an acquisition of the land by 
deed from the mortgagor, where this was 
done in good faith to satisfy the mort- 
gage debt, and the original purpose was 
to. make a mortgage and not to transfer 
the title. So held in Mortgage Co, v. 
Carsteris, (Wash.), 86 L. R. A., 841. 



The grant of an exclusive privilege or 
, use of the streets for railroad purposes 
is held to be in excess of the powers of a 
municipal corporation under a statute 
providing that its consent must be ob- 
tained, and that the railway shall be un- 
der such regulation, and upon such terms 
and conditions as the municipality may 
prescribe. Detroit Citizens' 6/. Ry. Co. 
V. Detroit, (Mich.), 36 L; R. A. 869. 



A libelous publication concerning a 
family in ite collective capacity is held 
actionable in favor of any member of the 
family, in the case of fenstermaker v. 
trilmne Pub, Co., (Utah) 86 L. R. A. 
The case further holds that a newspaper 
article which relates wholly to the pri- 
' vate acts of a family with respect to cruel 
treatment of a child is not privileged. 



Moneys paid into court and deposited 
in a bank or trust company are held to 
be exempt from the process of a litigant 
without first obtaining consent of the 
court, and cannot be reached without 
leave of the court by bills filed against 
the depositors, the clerk, or other per- 
sons who have been decreed to' have an 
interest in the funds. Jones v. Merchants' 
Nat. Bank, 36 L. R. A. 698. 



The efiect of a strike on the liability of 
of a charterer for delay in uuloadiug is 
considered in Empite Transportation Co. 
V. Railroad Co., 36 L. R. A. 623, where 
it is held that he is not negligent in char- 
tering a vessel after its employes have 
struck, if there are plenty of other work- 
men ready to work, if not prevented by 
intimidation and violence, and that he is 
not required to pay twenty-five per cent, 
above the market price to strikers who 
have abandoned the employment with- 
out warning at a critical time, and use 
intimidation and violence' to prevent 
others from wording, or to agree not to 
prefer faithful and willing laborers. 



Judge Tuley, of Chicago, 111., last Sat- 
i tirday decided that the new city ordi- 1 
> bance of Chicago, establishing a vehicle 
t9z is void. The ordinance permitted 
•the city to collect $1.00 a year license 
^ from each bicycle owner and for other 
vehicles proportionately. The ordinance 
was passed for the ostensible purpose of 
raising a permanent street repairing fund. 
The new law aroused much opposition, 
especially among the wheelmen. An in- 
junction Suit was brought against the 
city and the enjoining bill was sustained 
in Judge Tuley 's decision. The court 
held that the city had no right to license 
bicycles, but only an occupation, and 
could not impose a license upon specific 
property when not used in business or in 
an occupation. Counsel for the ciby 
took an appeal to Judge Tuley's decision, 
and the case will be heard in higher 
courts, should the opinion of the lower 
court be sustained, this will establish 
a valuable precedent to bicycle owners. 



THE JUDICIAL SANCTION OF HOMICIDE. 

It is startling and truely deplorable to 
hear a court of law which should a tribu- 
nal of justice, judicially sanction inex- 
cusable homicide, and y^t as appear in an 
article in the first column of the Cincin- 
nati Commercial Tribune for July 17. 
1897, this has been done in our sister 
state of Kentucky, by Judge Gray Fal- 
coner, who discharged Jacob S. Harris, 
who had killed Thomas H. Merrit, for 
improper intimacy with his, Harris* wife. 

Judge Falconer says in effect that it is 
the unwritten law that^a married man 
with a family of children may lawfully 
kill any man who is improperly intimate 
with the wife and mother. 

It seems that the judge is making this 
law to suit the occasion. It is easy to 
declare that there exists a law which is 
unwritten, but when, as in the present 
case, that law is itself of a positive 
nature and in derogaxion of our written 
laws, such a declaration is unwarranted 
and untenable. 
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It is the duty of a jud^e to obey our 
positive and written law; to punish those 
who commit offense^ against those writ- 
ten laws. 

The constitution of the United States 
which is t,he highest law we have de- 
clares in article 5 of the amendments as 
follows: *• No person shall be deprived 
of life, liberty or property with due pro- 
cess of law." 

Did the dead man, Merrit, have the 
trial by due process of. law therein pro- 
vided for? 

But there are certain exceptions to this 
prpvision of the constitution which are 
recogniaped and known in the law. For 
instance any man may take the liife of 
another when that other is about to kill 
bim or do him great bodily harm, or 
when that other is forcibly entering his 
home in the night season under circum- 
stances fVom which an intent to murder 
pr rob him are presumed or an offi- 
cer of thft law may take the life of 
a felon when necessary to prevent 
his escape, but in case can one 
man as a private citizen take the life of 
another, unless the act is absolutely nec- 
essary in the defense of his person, or 
the persons of others, or of his or their 
property, of home, from the violent and 
d^troying hand of another, in other 
words man*s life may be taken by man 
only when the act is abs61utely necessary 
for the, defense of his rights or by the 
authority of the government, arid it is 
the duty of a government to punish all 
those who undertake to usurp the prov- 
ince of the law and make of themselves 
judge and executioner in the punishment 
of crime. 

Merrit's life has been taken and his 
lawful and constitutional rights have 
been violated. Unless he, who killed 
him can show that he did so under cir- 
cumstances whicL amount to a legal jus- 
tification, he is guilty of criminal homi- 
cide and should be punished according to 
the laws of the state for the punishment 
of criminal homicide. 

The only way a state has of enfoi'cing 
the observance of its laws is by prosecut- 
ing those who violate those laws. 

Harris committed liomicide under cir- 
cumstances which do not amount to a 
justification in law and should certainly 
i^uflFer the penalty though the circumstan- 1 



ces of the case should be taken into con- 
sideration when' sentence is' passed. 

It would seem that the action of Judge 
Falconer in dismissing him was errone- 
ous but there is still an opportunity lor 
"the hand of justice to act. 

Harris has not yet been in jeopardy. 
He should be rearrested and even if not 
rearrested he should be indicted and tried, 
and it is the duty of the prosecuting at- 
torney to see that this is done. 

John T. Harbinb, Jr. 

Xenia, O., July 27, 1897. 



THB AMBRICAN BAR AS80CUT|0N. 

The twentieth annual meeting of the 
American Bar Association will be held eiX 
Cleveland, Ohio, on Wednesday, Thtu»- 
day and Friday, August 26, 26 and 27, 
1897. 

The sessions' of the association will be' 
at 10 o'clock A. M. and 8 o'dobk, p./M^ 
on Wednesday and Thursday, and at 10 
o'clock A. M. on Friday at the Y. M. C. 
A. Building, located at the comer of Erie 
and Prospect streets. 

The sessions of. the Section of Legsi 
Eduoatioh will |>e held on Thursday leind 
Friday afternoons at 3 o'clock at the 
same place. There is a separate pro- 
gram, for this section, which will be 
found below. 

The members of the Section of Legal 
Education will hold a confere^ice with 
delegates from state and local Bar AsaO' 
ciations, jn the subject of legal educa*- 
tion, and admi3sion to the bar, at t)ie 
same place, on Tuesday, August 24, at 8 
o'clock, p. M. 

The sessions of the Section of Patent 
Law will be held on Thursday and Fri- 
day afternoons at 3 o'clock, at the same 
place. An address will be made by Ed- 
mund Wetmore^ of New York, chairman 
of the section, and a paper will be read 
by Frank F. Reed, of Illinois, on "Trade 
Censorship by Equity." 

WEDNESDAY MORNING, TEN 0*CWX:K. 

The President's Address, by James M. 
Woolworth of Nebraska. 

Nomination and election of members. 
Election of the General Council. 
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Reports qf the secretary and treasurer. 
Report of the executive committee. 

^WEDNE^DAY EVENING, EIGHT O'CLOCK. 

keports of standing committees. 
.On Jurisprudence and Law Reform. 

On Judicial Administrations and Re-, 
medial Procedure. 

^ On Legal Education and Admission to 
the Bar. 

On Commercial Law. 

Qfi International Law. 

On Grievances. 
. On Law Reporting and Digesting. 

THURSDAY MORNING, TEN O'CLOCK. 

The Annual Address by John W. 
Griggs, the Governor of New Jersey. 

Reports of special committees: 
.On Expression and Classification of 
.the Law. 

On Indian Legislation. 

On Uniform State Laws. 

On. Federal Code of .Criminal Proced- 
ure. 

On Patent Law. 

On Uniformity of Procedure and Com- 
parative Law. 

THURSDAY EVENING, EIGHT O'CLOCK. 

A paper by Robert Mather, of Illinois, 
on "Constitutional Construction and the 
Commerce Clause." 

A paper by Eugene Wambaugh, of 
Massachusetts, on 'The Present Scope 
of Government." 

Discussion upon the subjects of the 
papers read. 

FRIDAY MORNING, TEN 0*CLOCK. 

Nomination of officers. 
Unfinished business. 
Miscellaneous business. 
Election of officers. 

SECTION OF LEGAL EDUCATION. 

The meetings of the Section of Legal 
Education will be held at the Y. M. C. 
A. Building, located at the corner of 
Erie and Prospect streets, on Tuesday, 
August 24, at 8 o'clock p. m. ; on Thurs- 
day, August 20, at 3 o'clock p. m. ; and 
ou Friday, August 27, at 3 o'clock p. m. 



The following pax>ers will be read: 

"Primitive Legal Conceptions in Rela- 
tion to Modem Law." By IJenry E. 
Davis, Attorney of the United States for 
the District of Columbia, and lecturer on 
the History of Law in the Columbian 
University, Washington, D. C. 

*' The Law of Insurance in the Law 
School." By John A. Finch, lecturer 
on In.surance Law in the Indiana Law 
School, Indianapolis, Ind. 

"The Wage of Law Teachers." By 
Professor Charles N. Gregfiry, Associate 
Dean, of the College of Law of the Uni- 
versity of Wisconsin, Madison, Wiscon- 
sin. 

The meeting on Tuesday evening will 
be a conference composed of the com- 
mittee on the Legal Education and Ad- 
mission to the Bar of the American Bar 
Association, the Section of Legal Educa- 
tion, and representatives of the state, 
county and other local Bar Associations 
of the United States. 

The Hollenden Hotel will be the gen- 
eral headquarters of members during the 
meeting. 

The annual dinner will be given at the 
Hollenden, at 7 o'clock on Friday even- 
ing, August 27. 

A steamboat excursion on Lake Ene 
will be given to the Association on Wed- 
nesday afternoon by the Cleveland. Bar. 

A parlor in the Hollenden will be open 
as a reception room for the use of mem- 
bers of the Association during the meet- 
ing. 

Members are particularly requested to 
register their names as soon as conven- 
ient after their arrival, in the register of 
the Association, which will be kept in 
this room. 

The members of the General Council 
will meet at the reception room at The 
Hollenden, on Tuesday evening, Aug- 
ust 24. at 8 o'clock. The attention of 
the various standing committees is called 
to the provision of the By-laws by 
which such committees are required to 
meet every year, at such hour as their 
respective chairmen may appoint, on the 
day preceding the annual meeting, at the 
place where the same is to be held. All 
such committees will also meet at the 
reception room at the Hollenden, at ^ 
o'clock on Tuesday evening. August 24, 
for further consultation 
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The officers for 1896-1897 are as fol- 
lows : 

President, James M. Woolworth, 
Omaha. Nebraska ; Secretary, John Hink- 
ley, 2ir)'N, Charles St., fialtimore. Md. 
Trensurer, Francis Rawle, 328, Chest- 
nut St.. Philadelphia, Pa. The Execu- 
tive Committee is composed of the Presi- 
dent, Secretary, Treasurer, Moorfield 
Storey, of Massachussetts, Alfred Hem- 
en way, of Bbston, Mass., Charles Claflin 
Allen, of St. Louis, Missouri, and Wil- 
liam Wirt Howe, of New Orleans, Lou- 
i.siana. 

The Section of Legal Education is in 
charge ol Edward J. Phelps, of Burling- 
ton, Vt., Chairman, and George M. 
Sharpe, of Baltimore, Md., Secretary. 

The Section of Patent Law is in charge 
of Edmund Wetmore, of New York, N. 
Y.. Chairman, and Wilworth H. Thurs- 
ton, of Providence. R. I., Secretary. 



QUO WARRANTO PROCEEDINGS IN THE 
URBANA LYNCHING AFFAIR. 

Attorney General Monnett, recently 
submitted to the governor the following 
opinion regarding the powers of the 
governor in' the Urbana lynching-affair. 

"I have the honor to receive a com- 
munication from you, stating that you 
have l)een ca)led upon by a delegation 
of colored citizens asking you, as gov- 
ernor, to instruct the attorney general 
of the .state, to inquire into the official 
mi.sconduct of the mayor of the city pf 
Urbana, O., and of the sheriff of Cham- 
paign county, and to take such neces= 
sary steps in the matter as the facts war- 
rant; and you have filed therewith a 
petition and set of resolutions signed by 
a large number of citizens. 

*• You haye asked for an official opin- 
ion as to what your powers in the prem- 
ises niay be. 

''Section 202, Revised Statutes, pro- 
vides that the attorney' general shall ap- 
pear for the state in the trial and argu- 
ment of all cases, civil and criminal, in 
the supreme court wherein the state may 
be directly interested; and when required 
by the governor or general assembly, he 
shall also appear for the state in any 
court or tribunal in any cause in which 



the stat^ is a party, or in which the state 
is directly interested; and upon the writ- 
ten request of the governor he shall also 
prosecute any person indicted for any 
crime. 

** Section 204, provides that the attorr 
ney general shall prosecute an}' proceed- 
ings in quo warranto in the supreme 
cottrt of the state, the circuit court of 
Franklin county, or the circuit court of 
any county where the officer or officers, 
person or persons, made dcfenclants, re- 
side or may be found. 

** Section 6760, provides that a civil 
action ma}' be brought in quo warranto 
in the supreme court of the state or in 
the circuit court upon the relation of the 
attorney general, against a public officer, . 
civil or military-, who does or suffers an 
act, which by the provisions of law, 
works the forfeiture of his office. 

** Section 6762, provides that the attor- 
ney general, when directed by the gov-- 
ernor, supreme court or general assent 
bly, shall commence any such action, 
and when, upon complaint or otherwise, 
he has good reason to believe that any 
case .specified above can be established 
by proof, he shall commence an action. 

**Froni the foregoing sections it would 
ap])ear that as to the criminal feature of 
the action of the mob, mayor or sheriff, 
the governor may require the attorney 
general to prosecute any person indicted 
by the grand jury." 

'•If proof is furnished your excellency 
that either of the public officers inquired 
about in the petition to you have done or 
suffered an act which, by the provisions 
of law, worked a forfeiture of their re- 
spective offices, your excellency would 
have the authority to furnish this de- 
partment with the proof and a written 
request to me to begin such action in the 
supreme court of the state in quo war- 
ranto, asking that the officers be ousted 
from their respective offices. 

'*I do not understand that you have any. 
original powers to institute criminal pro- 
ceedings against any of the alleged vio- 
lators of law, but this must be begun in 
the regular manner before the magis- 
trates of the county where the crime is 
alleged to have been committed. 

"Section 6917, pro\'ides for the re- 
moval of the sheriff in addition to other 
penalties. Jt is as follows : 
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** 'A clerk, sheriflF, coroner, constable 
or other ministerial o£S!cer who willfully 
refuses or neglects to perform any duty 
he is required by law to perform, in any 
criminal case or prosecution, and every 
officer whose duty it is to execute the 
same, who delays to serve any warrant 
legally issued in any criminal case, 
which is delivered to him to execute, 
when in his power to serve the same, 
either alone or by calling assistance, 
shall, if the offense charged by a felony, 
be fined not more than fSOO or impri- 
soned not more than 30 days or both ; or 
if the offense be a misdemeanor, be 
fined not moVe than $100 or imprisoned 
not more than 20 days or both. An of- 
ficer convicted under this section may be 
removed from office by order of the 
court.* 

' "Throop in his work on public of- 
ficers states that 'a desertion and heglect 
bf the duties of an office are well recog- 
hizeld at common law as affording suffi- 
cient cause for the removal of an officer.* 

**If an officer break the conditions at- 
tached to his office by law, as for in- 
stanqe, if an officer of the court refuses 
to attend court, this works forfeiture. 

"Throop quotes from the decision of 
an American judge as follows: Tublic 
office is held upon the implied condition 
of diligently and faithfully executing the 
duties belonging to it, and a willful re- 
fusal to perform the duties works a for- 
feiture.* 

**The duty of the sheriff in case of a 
riot i$ laid down in section 6894, of the 
Revised Statutes. It will be observed 
from the section that the same duty is 
enjoined upon and the same duty is 
' vested in a justice of the peace as in the 
sheriff. 

'^Section 1744, makes the mayor the 
conservator of the peace throughout the 
cor potation, and gives him the same 
jurisdiction as the justice. Therefore, 
althpugh the mayor is not specified in 
the following section, it applies to him 
'by inference from section 1744: 

* * 'Whenever three or more persons are 
unlawfully or riotously assembled it'shall 
/be the duty of all judges, justices of the 
peace, sheriffs and all other . ministerial 
officer3, immediately upon view, or qs 
soon as may be on information, to make 
prodamatiQU in the name of the state of 



Ohio, to disperse and depart to their sev- 
eral homes or lawful employments ; and 
if such persons do not then immediately 
disperse and depart as aforesaid, it shall 
be the duty of the officers aforesaid, 
respectively, to call upon all persons 
near, and, if necessary, throughout the 
county, to aid and assist in dispersing 
and taking into custody all persons as- 
sembled as aforesaid : and every person 
called as aforesaid who^ refuses to render 
immediate assistance, shall be fined not 
more than 4«>0.' '* 

Since the above opinion was rendered, 
the Attorney General has instituted pro- 
ceedings in quo ivarranto to oust Mayor 
Ganson, of Urbana, from office, for 
alleged misconduct in connection wth 
the lynching of Click Mitchell by a 
mob. Suit in quo warranto has also 
been commenced against Sheriff McLain 
of Champaign county. 

It will be claimed that neither Mayor 
Ganson nor Sheriff McLain discharged 
their duty under .section 1744, of the 
Revised Statutes, and that the mayor at 
least made no pretenses of doing so, but, 
on the contrary, thr*»w his influence on 
the side of the mob. It will be argued 
from this that he has forfeited his office 
and can be removed by q^io warranto pro- 
ceedings brought undei section 6760, 
Revised Statutes. It is very probable 
that the case will be given an early hear- 
ing when the supreme court convenes in 
September. The testimony will be taken 
by deposition, as that is the general c«s 
torn in quo warranto proceedings when 
brought in the supreme court. The 
opinion of our supreme court in this case 
will be received with a great deal of in- 
terest, not only in Ohio but throughout 
the country. 



SUPREME COURT OF OmO 
Official Record of Proceedings. 



New Cases. 

New cases filed in the supreme court since 
July 22, 1897. 

6646. tlement S. Maxwell, Trustee, v. Levi 
Reveuaugh et al. Error to the circuit court 
of Muskingum county. J. T. Crew, for plain- 
tiff. Harry C. Sheppard aud Durbon & Mc- 
Dermoth, lot defendants. 
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5646. Wheeler Stevens v. James W. McCoy, 
Assignee. Error to the circuit court of Perry 
county. J. T. Crew for plaintiff. Herbert 
Butler and h. A. Tussing, for defendant 

5647. Lena Rudershauser v. Fred Pagels. 
P>ror to the circuit court of Hamilton county. 
Keam & Keam, for plaintiff. Burch & John- 
sou and Scott Holmes, for defendant. 

6648. The Wabash R. R. Co. v. Terry E. 
Heeter. Error to I he circuit court of Lucas 
county. Alex. L. Smith, for plaintiflT. Hurd, 
Brumback &. Thatclier, for defendant. 

5649 L. M. Southern v. James T. Hartness ! 
et al. Error to the circuit court of Cuyahoga ' 
county. J. M. Shrouds and John G. 'White, 
for plaintiff. Kline, Carr. Tolles & Goff; J. \ 
M. Shrouds and John G. While, for defend- i 
ants. I 

50")0. Libbie O. L. Southern v. James T. \ 
Hartness et al. P>ror to the circuit court ofi 
Cuyahoga county. J. M. Shrouds and John G. 
White, ior plaintiff Kline, Carr, Tolles & j 
Goff; J. M. Shrouds and John G. White, for 
defendants. 

•^•651. The Commercial Bank of Morris, 
Sharp & Co. v. Gtorge W. Patton, Trea.s. 
Error to the circuit court of Fayette county. 
John Logan lor plaintiff. Harper & Harper, 
for defendant : 

5652. Gertrude Hesse, Adnix. v. The C. S. | 
.St H R. R. Co. Error to the circuit court of| 
Perry county. Herbert G. Butler and Dona- 
hue. Spencer & Donahue, for plaintiff. John 
Ferguson, for defendant. 

5653. Alvord Admr. v. The Village of Rich- 
mond. Error to the circuit court of Lake 
county. Horace Alvord and W. A. Foram, ior 
plaintiff. 

5654. H. H. Hoffman v, L J. Miller et al. 
Trustees et al. Error to the circuit court of 
Hamilton county. William L. Avery, for plain- 
tiff. Is. N. Maxwell, for defendant. 

5655 Mt. Adams & Eden Park Inclined Ry. 
Co. V. Dexter Tufts. Error to the circuit court 
of Hamilton county. Kittredge & Wilby, for 
plaintiff. D. C. Keeler, for defendant. 

5656. Robert L. Adair, Assignee et al v. 
Anthony \V. Blackburn, Treas. et al. Error to 
the circuit court of Wayne county. Adair & 
.'\dair, for plaintiff. Johnson & Taylor; E. W. 
Newkirk and Ross W. French, for defendants. 

5<i57. William H. Pixie}' v. James Armstrong 
et ftl. Error to the circuit court of Scioto 
county. N. W. Evans, for plaintiff, J. P. I^lr- 
duni ; T. C. Anderson and William B. Grice, 
for defL'tidants. 

5(558. Humphrey Jones, Admr. et al. v. Mills 
(^anbier, \dnir. Error to the circuit court of 
I'^ayftte county. Hidy Sanderson and Hum- 
phrey J one , for plaintiffs. Mills Gardner, for 
dtfendants. 



6659. The C. C. C & St L. Ry. Co. v. Nich- 
olas T. Trontwine. Error lo the circuit court 
of Butler county. Millikin, Shotts & Millikin, 
for plaintiff. Morey, Andrews & Morey, for 
defendant. 

5660. Benjamin F. Pope^ Admr. v. Mahit- 
able Agner. Error to the circuit court of Put- 
man county. Leasure & Powell for plaintiff. 
Watts & Moore, for defendant. 

5661. The Stete of Ohio ex rel. Attorney 
General v. Louis H. McLain, Sheriff. Quo 
warranto. Attorney General, for plaintiff. 

5652. The State of Ohio ex rel. Attorney 
General v. Charles H. Ganson, Mayor. Quo 
warranto. Attorney General, for plaintiff. 

5663. William E. Snyder v. The First Na- 
tional Ban of Findlay et al. Er-or to ihe 
circu t court of Hancock county. Pendleton 
& Whitney for plaintiff, Ed. U. Bope. for de- 
fendant. 



Evening Law College- 

BE EARNING WHILE LEARNING. 



Baldwin Unlversltu Law School 

WiH open in Case Library Bui/ding, Cleveland, 
September 22nd, 1897, 

K% ••■lav »i*M4oiiii Trom ti(NI till V^iW» OVIovk. 

TUITION. $60.00 PER YEAR. 

Three years course as thorough as in any 
law college. 

Degrte of LL.B. Conferred. 

Members of Faculty:— Dr. M. F. Warner. 
President; Hon. C. S. Bentley, Dean, late 
Judge of the 6th District Ohio Circuit Court ; 
Hon. H J. Caldwell, Judge of the 8th District 
Ohio Circuit Court ; Hon. A. W. Lamson, Judge 
of Court of Common Pleas, Cuyahoga County, 
Ohio; pEon. E. J. Blandin, late Judge of Court 
of CcjmniOn Pleas, Cuyahoga County, Ohio; 
Arthur E. Rowley. Ph.B., and Willis Vickery, 
LL.B. 

For full information and catalogue, call 
on or address 

WILLIS VICKERY, Sccv.. 
709 The Cuyahoga Cleveland. Ohio. 



The Franklin T. Backus Law School 

-^ OF ^ 

Western Reserve University. 
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The Faculty is compa«ied of men experienced in teaching and who are ali>o 

engaged in the practice of law. 
The Library numbers about 5,000 volumes and contains all the leadiu^ 

Reports and Text Books. 
The 3uilding is new and perfectly adapted to law school work. It contains 

three large lecture rooms, a large reading room and rooms for 

lockers, bicycles and lounging. . 
Students have free access to all departments of Western Reserve University 

and especially to classes in Adelbert College, which is located 

across the street from the Law School. 
The A^ethod of Teaching is that used at the leading Law Schools of 

the country. 
The School is located at the very center of the magnificent Park and Boule- 
vard system of Cleveland, which is said to be unrivaled. 

For Gitalogue and Information, address 

E. H. HOPKINS. 

Jiil-l 7-«t 831, THE CUYAHOGA, CLEVELAND, a 
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®bto Xeaal flews. 

A Weekly Legal Paper Published by 

the: laning printing co., 

NoRWALK. Ohio. 



RniTHD BY - J. F. LANING. 

ISBUSD BTKBT PKISAT AmSBNOON. 



'SubscrlpUoiis and bualness communicatioiiB should 
be sent to the pubUshera. 

SUBSCRIPTION PRICE. S2.00 PER YEAR. IN ADVANCE. 

One volume each year, beginning irith November. 



Ohio Decisions. 

Thb publishers of the Lbqal Nbw8 publish annually 
three volumes, which contain the reported decisions 
of the courts of record of the state, under the title of 
Ohio DeoiNions. Advance sheets of these volumes for 
temporary use of subscribers are issued each week as 
supplements to the Lboal Nbw8« without additional 
charge to subscribers to the volumes. 

Bound Volumes 

of Ohio Decisions subsequent to volume 8, delivered 
express ptild, to subscribcfH. I&60 i»er volume. 

Supreme Court Reports. 

The publishers of the Lbgal Nkwb norw have the 
contract for publishing the Supreme Court Reports of 
the state, and are enabled to utiach advance sheets 
of these volumes to the Lbgal Nkws. as a second 
supplement, without charge. These sheets are only 
for temporary use and do not include indexes. 

New Subscriptions. 

New bubHcriptions can begin at any time, and back 
numbers of the part devoted to the Legal. Naws to 
the beginning of the subscription year will be supplied 
if desired ; >>ut no advance sheets of the Ohio Decis- 
ions will be supplied back of the oomineneement of 
the current volume. 

Vol. 1 of Ohio Decisions, Circuit Courts, began No- 
vember 23. 18U6. 

Vol. 1 of Ohio Decisions, Lower Courts, began No- 
vember 23. 1806. 

Bound Volumes. 

Dound copies of Vol 1. Vol. 2 and Vol. 3 of the Ohio 
Decisions can be had at C2.&0 per volume, if bound in 
full sheep, or t2.25 per volume in half sheep. 

BounoVolumes of Vol. 1, Ohio Lioai. Nbvts (Toledo 
Legal NewK) will be furnished at 12.00 per volume. 

Bound copies of Vols, I. 2 or 3 of Ohio Decisions, or 
of the Lkgai^ Nbws will be sent in exchange for the 
advance sheets, at 11.00 per volume in full sheep or 75 
cents in half sheep. 



Entered at the Postofflce, Norwalk, Ohio, as second 
cla.ss matter. 



THE FOREMOST OmO LAW PAPER. 

The growth of this paper during 
1896 has been 8q marked that we con^ 
fidenUy assert th€U U now has agreaier 
drcuUUion than any other Ohio law 
paper » It also contains so much more 
legal matter that we are JustifU:d in 
claiming it to be the leading paper in 
Us class. 



Land purchased for a valuable consid- 
eration, and a deed executed, but through 
mistake of the draughtsman the land Was 
not described. The land was levied on 
by ah execution creditor of the vendor, 
but with notice of all these facts : Held, 
that by the purchase of the land at the 
execution sale the equitable right of the 
original purchaser to have the deed re- 
formed was not defeated. Mildy v. Re- 
gan. (Tex.). 41 S. W. Rep., 372. 



The supieme court of Nebraska has* 
applied the familiar principle of follow- 
ing trust funds to the case of money 
stolen from a bank by its janitor ; reject- 
ing the doctrine which holds that prop- 
erty stolen by a mere servant, not en- 
trusted with any fiduciary duties, cannot 
be thus recovered, and declaring it, v^ith 
much reason, to be "indefensible on 
authority, and opposed to the enlight- 
ened policy of modern equity jurispru- 
dence.*' Nebraska Natl. Bk, v. Johnson. 
71 N. W. Rep.. 294. 

According to a recent decision of 
the court of appeals of Kansas, a persop 
may erect a high board fence upon his 
own land or on the division line, though 
by doing so he interferes with the light 
and air of a building on an adjoining lot, 
especially when the fence would not* 
have interfered with the light and air, if 
the building had been placed near the 
centre of the lot. for the law aims to 
protect each person in the enjoyment of 
his own propertv. Triplett v. JcLckson, 
48 Pac. Rep.. 931. 



A lease providing that the tenant 
should have the option of extending the 
same for another term, *' unless the land- 
lord shall pay a fair price for the build- 
ing," to be erected by the tenant, provide 
ing th|-ee months' notice be given by 
either party before the expiration of the 
lease : Held, that suit by the landlord, 
who had elected to purchase the building 
and had given the required notice, to en- 
force such provision, was in eflFect a §uit 
for specific performance, which equity, 
after fixing the tair value of the property, 
would enforce. Duffy v. Kelly, (N. J.), 
37Atl.,Rep., 697. 
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An agretment by an attorney-at-law 
to undertake the conduct of a litigation 
on his Qv/n account, to pay the costs and 
expenses thereof, and to receive as his 
compensation a portion of the proceeds 
of the thing recovered is champertous 
and void. Peck v Henrich. (U. S. Su- 
preme Ct.) 17 Sup. Ct. Rep., 927. 



Where a third person makes advances 
to a mortgagor, pays taxes on the mort- 
gaged lands, interest on the mortgage, 
and finally takes an assignment of the 
mortgage, there having been a mere un- 
derstanding in an indefinite way that he 
should get his money when the mortga- 
gor should sell the land, under such cir- 
cumstances the mortgage cannot be held 
as security for the advances made before 
the assignment. Brooks v. Brooks ^ Mass , 
47 N. E. Rep., 448. 



While a witness may ordinarily tes- 
•tify to a conversation had by him 
through a telephone with another per- 
son, though he is not able to identify the 
voice ot the person responding, yet, 
when the latter is to be charged with 
notice of the conversation, (as when it 
is sought to charge an indorser of a 
promissory note with liability by a 
notice of dishonor thus communicated) 
it must clearly appear that the one who 
answered was the one who is to be 
charged ; and therefore, when the only 
evidence of the giving of the notice afore- 
said was the testimony of a witness that 
he called up the oflSce of the indorser, 
and did not know whether or not it was 
the indorser or his bookkeeper, or either 
of them, that answered, it was held that 
the sustaining of a demurrer to this tes- 
timony, on the ground that it furnished 
no evidence that notice of dishonor was 
given, was not error. Thompson et al 
V. Appleby, (Kansas), 48 fac. Rep., 
938. 



Following the decision in the Roach 
habeas corpus case, reported in full in 
th|s issue of the News, Judge Samuel 
W. Smith addressed Mr. C. S. Sparks, 
<^unsel for the prisoner, as follows ;j 



" I desire to say something to you, Mr. 
Sparks, in relation to your conduct in 
this case at the first hearing. 

*' After the court had been told that 
the prisoner had not been extradited, 
and he had been dl^^charged, upon the 
authority of the Mcknight case in the 
48 O. S., and upon your representations 
to the court that it was an extradition 
proceeding, and that you had notified the 
prosecuting attorney, the court felt that 
it had been so treated by you that it was 
the duty of the court to inflict upon you 
its most severe punishment. But the re- 
turn of the prisoner by you for a rehear- 
ing, and the statement of Mr. Pugh of 
his conversation before the trial yester- 
day, in which he said that it was the 
duty of the county prosecutor to attend 
ro these cases, and the court having in 
mind the Ennis case, in which the assist- 
ant county prosecutor informed the court 
that in cases from the police court it was 
the duty of the city prosecutor, and not 
the county prosecutor, to attend to them, 
showing thereby a doubt which might 
exist as to whose duty it was to watch 
these cases when they come from the 
police court, the court feels that these 
2 e circum.stances which lead the court 
to refrain from the appointment of a com- 
mittee to investigate your conduct. 

*' But I desire to say to you, and to all 
members of- this bar. that statements by 
attorneys must in every parti(5ular be 
accurate ; else the business of the courts 
can not be transacted. And when attor- 
neys are arguing to the court and mak- 
ing statements upon a subject which 
makes an impression upon that court, 
they should not deftly resort to the use 
of language calculated to sustain an er- 
roneous impression of the court, and, by 
such subterfuges, afterwards claim that 
the language was otherwise than as 
understood by the court." 

At the conclusion of the above, Mr. 
Sparks made an explanation and offered 
an apology, which the tonrt said wonld 
be accepted. 
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HOMICIDE. 

[Richland Common Pleas Court, Jnly 17, 1897.] 

Statk V. Pate. 

CHARGE TO THE JURY. 
[Delivered by Judge Wolfe.] 

Gentlemen of the Jury: The statute 
of Ohio defines and determines what 
acts constitute crime and prescribes the 
punishment therefor. So that, in order 
to determine whether any crime has 
been committed by the defendant, we 
may first profitably look to the statute 
of the state, which is here copied so far 
as it applies to this case : 

First: "Whoever purposely, and of 
deliberate and premeditatwi malice, kills 
another is guilty of murder in the first 
degree." 

Second: ** Whoever purposely and 
maliciously, omitting the element of 
deliberation and premeditation, kills 
another is guilty of murder in the sec- 
ou'd degree." 

Third: ''Whoever unlawfully kills 
another, omitting the elements of pre- 
meditation and deliberation, as appears 
in' the first, and also omitting the ele- 
ments of purpose and malice, as appears 
in the second, is guilty of manslaughter." 

And again, it is provided by the 
statute that : 

Fourth: ** Whoever unlawfully as- 
saults or threatens another in a menac- 
ing manner, or unlawfully strikes or 
wounds another, is guilty of assault and 
battdty." 

The indictment in this case is so 
framed and worded that all these 
crimes so enumerated as first, second, 
third and fourth, are -embraced within 
its terms, and the jury in its delibera- 
tions may find from the evidence the 
defendant guilty of the first, or murder 
in the first degree: or, failing in that, 
they may find the defendant guilty of 
the second, only, or murc'er in the sec- 
ond degree ; or, failinjg; in both these, 
they may find him guilty of the third 
only, or manslaughter; or, failing in 
the three above mentioned, they may 
find him guilty of assault and battery 
only ; or, failing to find him guilty of 
any of these, the verdict should be ** not 
guilty." 



I am thus far only instructing you as 
to the statutory distinctions as to the dif- 
ferent degrees of murder and assault and 
battery, as comprehended in the indict- 
ment. 

Thus, assault and battery is charged 
in the indictment in the words found 
therein: "That the defendant did un- 
lawfully assault and threaten said John 
Sellers in a menacing manner, and that 
he, the defendant, did unlawfully strike 
and wound said Sellers." And. if the 
proof goes.no further, the defendant, if 
guilty at all, would be guilty of assault 
and battery only. But if the proof show^ 
more than, this and establishes in your 
minds that, as a direct and immediate 
consequence of such unlawful acts and 
wound, the said John Sellers died, — not 
wounded only but died from such wounds 
then such killing and such death would 
constitute manslaughter. And, if the 
evidence establishes still further that said 
act of unlawful shooting, wounding and 
killing was done purposely and mali- 
ciously, then such evidence would estab- 
lish the elements of the indictment con- 
stituting murder in the second degree. 
Again, if added to all this you find that 
such killing, such death, was done with 
premeditation and deliberation, you have 
the highest crime known to the law,, 
murder in the first degree. 

Coming now to the consideration of 
murder as charged in the indictment, — 
it is averred in substance that on or about 
June 3, 1897, in the county of Richland 
and state of Ohio, the defendant, HolHs 
Pate, with a certain revolver, then and 
there in his right hand held, charged with 
powder and ball, did unlawfully, pur- 
posely, and with premeditated and de- 
liberate malice, shoot and kill said Sellers 
in manner and form as charged. 

The defendant is entitled to the pre- 
sumption of innocence, which presump- 
tion continues with him throughout the 
entire trial and until the state over- 
comes it by full proof and of a degree 
and character that admits of no reason- 
able doubt to the contrary. That is, 
that John Sellers is dead, that said death 
was caused directly by a ball from a 
loaded revolver in the hands of and fired 
by Hollis Pate, pn or about the time 
mentioned in th^ indictment, and in the 
county of Richlandand state of Ohio,, as 
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averred. And such death or such kill- 
ing must have been unlawful to consti- 
tute manslaughter. And, moreover, it 
must have been unlawfully, purposely 
and maliciously done to constitute mur- 
der in the second degree. And still, 
again, it must have been unlawful and 
done with premeditated and delibeiate 
malice to constitute murder in the first 
degree. 

The presumption of innocence must, 
as I have instructed you, be overcome, 
and each and everj'' material averment of 
the indictment must be proven by the 
state beyond a reasonable doubt. What, 
then, is a reasonable doubt ? 

A verdict of guilty can never be re- 
turned without convincing evidence. 
The law is too humane to demand a con- 
viction while a rational doubt remains 
in the minds of the jury. The jury will 
be justified and are required to consider 
a reasonable doubt as existing, if the 
material facts without which guilt can- 
not be established, may fairly be recon- 
ciled with innocence. In human affairs 
absolute certainty is not nlways attaina- 
ble. From the nature of things, reasona- 
ble certainty is all that can be attained 
on many subjects. When a full and 
candid consideration of the evidence 
produces a conviction of guilt and satis- 
fies the mind to a reasonable certainty, a 
mere captious or ingenious artificial 
doubt is of no avail. The jury must 
look to the evidence and, if that satis- 
fies them of the defendant's guilt, they 
piust say so; but if they are not fully 
satisfied and find only that there are 
strong probabilities of guilt, the only 
safe course is to acquit. And it is a fur- 
ther rule of law that each juror must be 
so satisfied by evidence beyond a reason- 
able doubt. 

Malice and the design to kill are es- 
sential ingredients in the crime of mur- 
der in either the first or second degree. 
Neither malice nor an intent to kill 
necessarily enters into the crime of man- 
slaughter, where the death results froMi 
an unlawful act designed to effect another 
object. 

Malice is the dictate of a wicked, de- 
praved and malio;nant heart. It is not 
necessary that the malignity should be 
confined or directed toward the person 
injured, but it is Evidenced by any act 



that springs from a wicked and corrupt 
motive, attended by circumstances in- 
dicating a heart regardless of social duty 
and bent on mischief. Malice may be 
shown by previous threats, conduct of 
the party as well as the weapon used and 
the injury inflicted; and must include 
and be considered in connection with the 
surroundings, having reference to both 
parties to the transaction. In this case, 
to constitute crime of whatever degree, 
the evidence must be convincing beyond 
a reasonable doubt, you cannot convict 
on a preponderance of the evidence only. 

And thus the jury must find the of- 
fense was committed as charged in the 
indictment: that John Sellers is dead 
and that his death was caused by 
wounds by the defendant inflicted, un- 
lawfully, before you can find him 
guilty of murder as charged therein, 
or that being wounded by the defend- 
ant unlawfully, death was caused by 
some other agency than such wound, 
before on. that account you can find the 
defendant guilty of assiult and 
battery as charged in the indictment. 
It must appear f i om the evidence*, and 
circumstances in evidence, beyond rea- 
sonable doubt, and to each of you that 
the death was directly .caused by a bul- 
let fired from a revolver in d^lendant's 
hands, and by him directed, not acciden- 
tally, but with the design to injure ; and 
further to convict of murder in the first 
degree you must be satisfied : 

, Ftrsi — That the defendant perpe 
t rated the act purposely. 

Second— That he did it with intent 
to kill. 

7 Atrd— That he did it of deliberate 
and premeditated malice. 

To constitute deliberate and premedi- 
tated malice, the intention to dp the in- 
jury must have been deliberated upon, 
and the de.sif?.n to do it formed before 
the act was done, though it is not re- 
quired that either should have been 
present f< r any considerably time before. 

This .suppo.-e-? a party by reflection, 
understood what he was about to do, 
and intended to do it, to do harm. If 
these things are all proven and you find 
the deffendant guilty of murder in the 
first degree, you need not examine fur- ' 
ther^ but if not so proven to your satis- 
faction you should acquit him of murder 
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in the first degree and examine further. 

And if you find the death and the de- 
fendant's connection therewith as'afor^- 
said, then having acquitted him of 
murder in the first degree, to convict 
him of murder in the second degree, 
you must find from the evidence : 

Firs/ — That the defendant perpetrated 
the act purposely and maliciously. 

Second — With intent to kill. 

Third — Without premeditation and 
deliberation. 

If you are not satisfied of the con- 
currence of these facts, you should ac- 
quit him of murder in the second degree 
and you will be under the necessity of 
examining further. 

And if you find the death and the de- 
fendant's connection therewith as afore- 
said before yow can convict him of man- 
slaughter you must also iii addition find 
from the evidence : 

First — That the act was done unlaw- 
fully. 

Second — Without malice. 

Third — With intent to kill, formed in 
the heat of a sudden quarrel. / 

Fourth — ^Without intent to kill while 
the prisoner was engaged in the commis- 
sion of some unlawful act. 

The preponderance of the evidence, 
alone, will not be suflScient to prove 
these elements or any averment of the 
indictment, but each and all must be 
proved as to each juror beyond a reason- 
able doubt, and while the burden of 
proof is always upon the .state the jury 
must examine all the evidence in the 
case, to determine whether or not a crime 
has been committed and whether the de- 
fendant is guilty as charged in the in- 
dictment. 

It is provided by statute that : "Who- 
ever, except a female or blind person, 
not being in the county in which he 
usually lives or has his home, is found 
going about begging and asking subsist- 
ance by charity, shall be taken and 
deemed to be a tramp * * * Any 
tramp who is found carrying a fire arm 
or other dangerous weapon, or does or 
threatens to do any injury to the peirson 
or property of another shall be impris 
oned in the penitentiary, etc., and any 
person may, upon view of any such 
oflFense apprehend any such offender, and 
t^ke him before a justice of the ppace or 



other e;xamining officer* for examina- 
tion." 

If the jury find from the evidence 
that the prisoner, at the time in question 
was an offender within the provisions of • 
this stattite any person, officer or other- 
wise, upon view of the offence, acting in 
good faith, with, such view add actual 
knowledge gained Irom his own senses, 
would have a right and it would b2 his 
duty without a wartent to ai^est him, 
and take him before a magistrate for ex- 
amination ; and if that is the only assault 
Sellers made, then any resistance by the 
defendant would be unlawful and, un- 
justifiable, and if by such resistance he 
shot and killed the officer as charged in 
the ^ indictment he would be gnilty of 
manslaughter, and if the element of pur- 
pose to kill and malice entered therein it 
would be murder in the second degree, 
and if in addition to both, premeditation 
and deliberation entered as further ele- 
m'ents it would be murder in the fitst' 
degree as -charged in the indictment. It 
will, however, be remembered that any 
person so making such arrest should use 
only such force as is commensurate with 
his^purpose. If he use more, the officer 
or person becomes a trespas.ser and the 
deceased would not be any more excused 
than if he pursued the prisoner for any 
unlawlul purpose. 

What the -purpose is, is a- question for. 
the jury and if the conduct of Sellers 
was such in the pursuit as to put the de- 
fendant under great fear, of death or 
great bodily harm, reasonably to be by 
him apprehended, then he would be ju.s- 
tified in resisting even to taking the' life', 
of Sellers and it would be a complete de- 
iense. 

A man may, in his defense; employ 
sufficient force to repel the assailant/ 
The law does not measure nicely the de* 
gree of fo* ce which may be employed by 
a person, attacked, and, if he use more 
force than is necessary ,4ie is not responsi- 
ble for it, unless it is so disproportionate 
to his apparent danger as to show wan- 
^tonness^ revenge, or malicious purpose -tp. 
injure the assailant. 

' The jury have a right to take into con- 
sideration the . defendant, his purpose 
there, the manner by which and the pur- 
pose for which the defendant had pos-. 
session oif theiweapon, if he had one, and 



«)& 



OmO LEGAI. KEWS. 



the purpose for which the officer had the 
^weappn and for what purpose he ap- 
proached the defendant. 

if the detendant was then a tresspasser 
on the ground of the railroad company, 
or if he was there for no lawful purpose, 
or- was a loiterer, the railroad company 
by its employees had the right, first or- 
dering him to leave, to employ such force 
as would reasouably effect his ejection 
therefrom, and if the employee or Sellers, 
if he was so employed, used more force 
than was reasonably necessary, he wbuld 
become an aggressor and the right of 
selt-defense would be in the defendant as 
before defined. If the defendant was 
rightfully upon tiie telegraph poles or 
within the switch where the tragedy oc- 
turred, no one had the right to drive 
him away, and the prisoner in such case 
could resist with such force as would 
maintain his rights and if necessary to 
taaintain them, he would be justified in 
killing his adversary, and such exercise 
of right would be no offense. 

The jury will examine all circum- 
stances with a sincere effort to arrive at 
the truth and if it shall appear to you 
that the defendant destroyed the life of 
John Sellers by purposely and deliberately 
and premedilatedly shooting him as 
charged in the indictment with intent to 
kilU and death irom said cause ensued, 
the crime is murder in the first degree. 
If he intended to kill, although he formed 
the designs coolly but a moment before 
the act, the law esteems it a premedi- 
tated killing. 

If it shall be proven to you that the 
act charged was purposely and inten- 
tionally iiiflicted, thereby causing the 
death of Sellers but without meditation 
or deliberation before the act, then his 
crime is murder in the second degree. 

But if it shall appear from the evidence, 
that the shot, if fired, was while the de- 
fendant was under undue excitement or 
passion, or was by him done while he 
was committing some unlawful act and 
v/ithout intending to kill, his crime 
would be manslaughter. 

And from the last conditions, if death 
did not ensue, or resulted from other 
causes than the wounds or said bullet, 
then it would be assault and battery 
only. Otherwise the defendant is not 
guilty. 



It is the peculiar province of a jury to 
judge as to the facts. It is the duty of 
the court to advise as to the law'and you 
will receive the same strictly as indicated 
by this written charge. When the facts 
are ascertained the law determines the 
grade and name of the offence and affixes 
the punishment, with which you have 
nothing to do. You pronounce upon 
the single question of guilt or innocence 
with the grade of the crime as the case 
may be. Both you and the court are 
bound by the law and we have no right 
to substitute our own opinions for what 
we think it ought to be as against what 
it is. The safety of the community de- 
pends upon this course. 

If you find the prisoner guilty, you 
will state in your verdict whether it is 
murder in the first or second, or man- 
slaughter, or assault and battery, as the 
case may be. 

If you find him guilty of murder in the 
first degree, you will add to the form of 
your verdict the words " guilty of mur- 
der in the first degree as charged in the 
indictment." 

If the second degree, the words "guilty 
of murder in the second degree, only, as 
charged in the indictment." 

If ol manslaughter, you will add the 
words *' guilty of manslaughter, only, as 
charged m the indictment." 

If of assault and battery, you will em- 
ploy the words *' guilty of assault and 
battery, only, as charged in the indict- 
ment;' ' 

If not guilty, you will employ the 
words "not guilty." 

You will retire to your room for delib- 
eration, sign your verdict by your fore- 
man appointed from your number, and 
return the same to tourt. 

[The jury, aftet deliberating six and 
one-half hours, returned a verdict of 
guilty of manslaughter.] 



SUPREME COURT OF OHIO. 
Official Record of Proceedings. 



New Cases. 

New cases filed in the supreme court since 
August 11, 1897: 

6664. James Brown v. The Adams Brothers 
Co. Error to the circuit court of Hancock 
county. Jason, Blackford & Byal for plaintiff; 
W. H.'McElwaine for defendant. 
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5665. The Postoria Stave & Barrel Co. ▼. 
The Western Assurance Co of Toronto. Error 
to the circuit court of Seneca county. McCauley 
& Weller for plaintiff; Doyle & Lewis and J. 
F. Brown for defendant. 

5666. The Postoria Stave Sc Barrel Co. ▼. 
The Trans-Atlantic 1 ire Ins. Co. Error to the 
circuit court of Seneca county McCauley & 
Weller for plaintiff; Doyle & I^wis and J. F. 
Brown for oefendant. 

5667. The Postoria SUve & Barrel Co. v. 
The Germania Fire iris. Co. of New York. Er- 
ror to the circuit court of Seneca county. Mc- 
Cauley & Weller for plaintiff; Doyle & Lewis 
and J. P. Brown for defendant. 

5t68. John Lindt v. Mary P. S. Prazer. Er- 
ror to the circuit court of Cuyahoga county. 
George A. Gr«ot for plaiutiff. 

5669. John Lindt v. William P. Caley. Error 
to the circuit court of Cuyahoga county. Geo. 
A. Groot for plaintiff. 

5670. In the matter of the assi^rnment of 
William H. Sloan. Error to the circuit court 
of Hamilton county. A. M. Warner for plain- 
tiff; William R. Collins for defendant 

5671. Lucian Lindsey, Admr., v. The Ohio 
Pipe Co. Error to the circuit court of Franklin 
county. E. E. Corwin and M. B. Ea.rnhart, for 
plaintiff. Harrison, Olds & Henderson, for de- 
fendant. 

5672. Edward Snyder et al., Exrs., v. Henry 
D. Snyder, Error to the circuit court of 
Holmes county. McCiun & Smyser and George 
W. Sharp, for plaintiffs. Reed & Hanna, for 
defendant 

5673. The Elyria Gas & Water Co., a tax- 
payer, etc., V. The City of Elyria. Error to the 
circuitcourtof Lorain county. E. G Johnson, 
for plaintiff. Lee fetroub, for defendant. 

5674. The C. H. V. & T. Ry. Co. v. Annie E. 
Jones, Admx. Error to the circuit court of 
Franklin county. C. O. Hunter, for plaintiff. 
M. B. Earnhart, for defendant 

5675./ American Express Co. v. Aultman, 
Miller & Co. Error to the circuit court of 
Cuyahoga county. Williamson, Cushing & 
Clarke, for plaintiff. Squire, Sanders and 
Dempsey, for defendant. 

5676. Edward Quigley v. Michael H. Mur- 
phy. Error to the circuit court of Lucas county. 
Hurd, Brumback & Thatcher, for plaintiff. 
Parks & Van Campen, for defendant 



5677. Allen Cantor et al. v. Pai:mers' Bank of 
Loadonville, O. Error to the circuit court of 
Ashland county. McCray & Kenny, for plain- 
tiff. 

6678. Sarah J. Ream et al. ▼. Charle» j. 
Wolls. Error to the circuit conn of Frank! in 
county. E. L. DeWitt, for plaintiff. Richards 
& Sullivan, for defendant 



Evening Law College- 

BE EARNIN6 WHILE LEARNIN6. 



Baldwin Unlv6r§ltii Law School 

Wiil opvn in Case Library Building, Cieveiahd, 
September 22nd, 1897. 



TUITION, IBO.OO PER YEAR. 



Three years course as thorough as in an^* 
law college. 

Degr«« of LL.B. Conferred. 

Menihers of Faculty: -Dr. M. P. Warnet, 
President; Hon. C. S Bentley, Dean, late 
Judge of the 6th District Ohio Circuit Court:; 
Hon. H J. Caldwell, Judge of the 8th District 
Ohio Circuit Court ; Hon. A. W. Lanison, Judge 
of Court of Common Pleas, Cuyahoga County, 
Ohio; Hon. E. J. Blandin, late Judge of Court 
of Common Pleas, Cuyahoga CouuHy, Ohip; 
Arthur E. Rowley. Pli B., and Wil.is Vickery, 
LL.B. 

For full information and catnlogue, call 
on or address 

WILLIS VICKERY, Skcv.. 
709 Tht Guyahogi Gle^laiid. OMo. 



The Franklin T. Backus Law School 

•«► OF ■*. 

Western Reserve University. 




The Pacult/ is composed of men experienced iu teaching and who are also 

engaged in the practice of law. 
The Library numbers about 5,000 volumes and contains all the leading 

Reports and Text Books. 
The Huilding is new and perfectly adapted to law school work. It contains 

three large lecture rooms, a large reading room and rooms for 

lockers, bicycles and lounging. 
Students have free access to all departments of Western Reserve University 

and especially to classes in Adelbert College, which is located 

across the street from the Law School. 
The fV\ethod of Teaching is that used at the leading Law Schools of 

the country. 
The School is located at the very center of the magnificent Park and Boule- 
vard system of Cleveland, which is said to be unrivaled. 



Fof Gttalogtie and Information^ address 

E. H. HOPKINS. 

Jul-17-6t 831, THE CUYAHOGA, CLEVELAND, a 
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THS FOfiSMOST OHIO LAW PAPER. 

The growth of Ihis paper during 
1890 has heefh 8o marked that we eon" 
fidentiy dsaert that it now has agreaier 
eircuiaiion than any other Ohio law 
paper. It also cotUains 8o much more 
iegai matter that we are Justifl^fd in 
elainUng U to be the ieading paper in 
lie eiasB. 



Associate Justice Stephen J. Field of 
the supreme court of the? United States, 
on Monday last, broke the record for con- 
tinuous service^ on the supreme bench, be 
having served thirty-four years, five 
mouths and six days, or one day lopger 
than Chief Justice John Marshel, whose 
record of service has hitherto been the 
longest of the justices since the establish- 
ment of that tribunal. 



A bicyclist at Philadelphia was killed 
on a crossing, and his widow sued for 
damages. But although it was shown 
that the company was pegligent in not 
giving any warning of an approaching 
train,, and although the bicylist looked 
and listened and made a circle with hi^ 
wheel before crossing the tracks, stiU 
the supreme court decided against the 
widow because the man did not dismount. 
The case was that of Robertson v. /V>f»- 
sylvania Railroad^ 180 Penn. Rep., 48, 
in which the supreme court held that th^ 
bicycle stop (circling around) is not the 
legal stop, the bicyclist must dismount, 
look and listen before crossing railroad 
tracks. 



FUNCTION OF THE UNIVERSITY LAW 
SCHOOL. 

[Annual address of Hon. Lawrence MazwelL of Cln* . 
cinnati, before the Oliio State Bar Assoelation, Put- 
in Bay. July 21, 1897.J 

One of the purposes of the Association, 
decjlared in its constitution, is "to en- 
courage thorough, liberal legal educa- 
tion.'' Other objects are indeed de- 
clared, as if they were of prime import- 
ance. We propose to advance the 
science of jurisprudence, to promote re-, 
form in the law, to facilitate the admini- 
stration of justice and to uphold integ- 
rity, honor and courtesy in the profes- 
sion. But if we shall succeed in organiz- 
ing a thoroughly and liberally educated 
bar, all the rest follows, and our other 
reforms are accomplished at one blow. 
With such a bar the science of jurispru- 
dence advances itself, the administrsttion 
of justice cannot be otherwise than effi- 
cient, and honor, integrity and courtesy 
in the profession are matters of course. 
Jt has seemed to me therefore, that one 
of the most important, if not the most 
important, and far-reaching purpose of 
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the Association is, after all, that which 
commits it to the^ encouragement of a 
high standard of legal education. 
■ When the Association was organized 
there was indeed great need of its helpful 
influence in this direction. The road to 
the bar in thi^ state was then through 
the district courts. There was no uni- 
form standard, and in most counties, no 
standard at all. Practically every ap- 
plicant was admitted. No precaution was 
taken to exclude any, no matter how in- 
adequately prepared for the responsible 
duties of a lawyer. We had forfeited 
our right to be called a learned profes- 
sion. Much has been accomplished in 
the meantime, largely through the in- 
fluence of this Association, but there re- 
mains much more to be done. No one 
can deny the importance of tlie subject. 
The bench comes from the bar, and the 
administration of justice is just what the 
bench and bar together make it An 
educated bar is, therefore, the root of the 
whole matter. 

Up to this time in Ohio, we have se- 
cured two things, in the cause of legal 
education. In the first place, the posi- 
tive requirement imposed by an act of 
the legislature that every applicant for 
admission to the bar shall have studied 
law regularly and attentively during the 
period of three years, previous to his ap- 
plication, and on top of that, a provision 
which directs the supreme court to sub- 
ject the applicant to the test of an ex- 
amination, section 568-660, Revised 
Statutes. In other words, admission to 
the bar in Ohio is placed where it should 
be, under the absolute control of the 
supreme judicial tribunal of the state, 
suiiject to the condition, wtiich even that 
court can not dispense with, that the ap- 
plicant shall have studied law for three 
years. The statute contemplates, and 
the necessities of the case obviously re- 
quire that the court shall administer its 
trust through a committee of examiners. 
The character of that committee is of the 
highest importance, for the standard, 
after all, will be practically Whatever 
the administiatton of the committee 
makes it. 

At the last meeting of the Association 
a resolution was passed suggesting to the 
court the expediency of securing greater 
permanency in the committee of exam- 



iners, and of taking precautions against 
false certificates of study on the part of 
applicants. It was pointed out, that 
under a somewhat similar system in New 
York, candidates were required to file a 
certificate* not ex post factOy as wiih us. 
but contemporaneously with the com- 
mencement of their period of study of 
law, that the board of la^ examiners in 
that state was composed of three mem- 
bers only, each appointed for three years, 
with the inducement to service implied 
in a substantial salary ($2,000 per an- 
num.) You have heard -the report of 
your committee. It is not my purpose 
to trespass on the details of the ground. 
I am content to leave the subject to such 
regulations as the wisdom and experience 
of the supreme court, enlightened by the 
suggestions of the bar, may provide. 
We are bound to assume that the court 
will see to it that the statute is faithfully 
executed, and that all proper and respon- 
sible precautions will be taken to prevent 
admission to the examinaliou of any 
who have not devoted to the study of 
law the full period of three y^ars re- 
quired by the statute. 

But while the prescription of a fixed 
period of study is an important step 
towards securing proper legal education, 
ii does not insure it. And as much de- 
pends upon the place and method of 
study as on the time. Three years of 
study under certain conditions, may not 
signify as much as two years under 
others. And under any conditions the 
preliminary training and general educa- 
tion of the student is a factor of the 
greatest consequence. The only test to 
which the court or its committee of ex- 
aminers can subject the applicant is a 
public examinatioil ; but that at the best, 
is an imperfect test, which may l)e passed 
by men who are far from being thoroughly 
.and liberally educated. 

Speaking on this point, the Lord Chief 
Justice of England, in an address de- 
livered at the opening of the course of 
the Inns of Court, in 1895, complained 
that it was quite possible for a man of 
ordinary capacity, without any prolonged 
study, or real knowledj^e of the law, to 
pass their exaniinalions and to gain ad- 
mission to the Kngli.sh bar, provided he 
had the guidance of a skillful crammer 
for a comparatively short time. And 
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that is a common experience. Ability 
to pass an examination does not neces- 
sarily imply thorough education. 

While, therefore, we may congratulate 
ourselves on a progress which has se- 
cured as a condition for admission to 
the bar, in place of nothing at all, a 
statutory requirement of three years* 
professional study, to be followed 
by a public examination under the 
supervision of the supreme court, we 
are still called upon to relax no efforts if 
we expect to realize our aspirations for a 
thoroughly and liberally educated bar. 
We, must stand on guard to see that the 
statute is faithfully and liberally exe- 
cuted, and above all, we must stimulate 
and cultivate in the profession an ever 
growing sentiment in favor of real edu- 
cation of the best and highest kind. 
Without such a sentiment, general and 
wide spread, statutes and rules will not 
accomplish their purpose. It is with 
that view that I propose to avail myself 
of the time allotted to me to-day to pre- 
sent to the Association some considera- 
tions affecting the functions of the Uni- 
versity Law School as an instrumentality 
for legal education in this state. 

Our statute provides that an applicant 
for admission to the bar, must have 
studied law regularly and attentively 
during the period of three years. This 
clearly means, that he must have devoted 
the period of three years, wholly and ex- 
clusively to the study of law. Desultory 
study, as an incident of some other occu- 
pation, is obviously not a compliance 
with the statute. We are not called 
upon to consider the wisdom or expedi- 
ency of requiring a three years' course 
of study. That question has been set- 
tled by the legislatitre, and we are able 
' to start with the premise involved in 
their positive mandate, that the full per* 
iod of three years shall be devoted wholly 
and exclusively to the study of law, by 
every one who aspires to assume the re- 
sponsibilities of the profession in this 
state. The time of study is definitely 
fixed ; the only conditions left open are 
the place and method of study. ' On that 
subject, the statute gives, the option of 
tuition from a practicing attorney, or 
regular attendance at a law school. It 
will be observed that isolated study is 
not recognized, but *' tuition *' of some 



sort is required ; the choice being limited 
to the tuition of a practicing attorney 
and that of a law school. 

But between the^e two, what room is 
is there for selection ? The tuition bt a 
practicing attorney is a myth There is 
no such thing. 

And if the requirement of the statute 
is to be complied with at all, the tuition 
which it enjoins must be sought .in a 
law school. It can be fou^d nowhere 
else. The old system of office appren- 
ticeship is not to be invoked. It was ah 
incident of the dark age of the law,, of 
the period of professional lethargy \^f hich 
enforced no standard for admission ^to 
the bar, and wholly ignored the position 
of the law as a learned profession: If 
the law is really a science, it must be 
treated as a science and empl(|>y the 
means and methods of instruction recog-; 
nized as efficient in every other depart- 
ment of learning. The argument to 
support the systematic training of a laW 
school as the only adequate and proper 
preparation for, the practice of law. is the 
same argument that recognizes the ne- 
cessity of schools of medicine, schools of 
technology, schools of theology, schools 
generally. 

In all the countries of continental 'Et(- 
rope, the University law school is the 
only avenue to the bar. No other prep-, 
aration is recognized; and this means 
thdt every lawyer in these countries 
must first havfe the general preparation 
of a classical education, followed by a 
course of i^rofessional study in the Uni- 
versity, which in no country covers a 
shorter period than three years. In 
those countries the bar is, indeed, a 
learned profession and the law a science. 

In England, where barristers consti- 
tute a separate clasfs from attorneys and 
solicitors, the requirements for admission 
to the two branches of the profession, 
are different. The admission of attor- 
neys and solicitors, is placed by act of 
parliament, under the control of the so- 
ciety of attorne3rs and solicitors, now 
known as theJncorporated Law SocieiJ. 
Its regulations require the candidate, be- 
fore entering upon the study of law, to 
submit to a preliminary examination 
about the equivalent of that for gradua- 
tion from an American high school. The 
applicant then enters the office of an at- 



418 



OHIO. LEGAL NEWS. 



tomey or soliciter, as an articled clerk, 
and during four years, attends the school 
of law, which is carried on by the Incor- 
porated 'I^w Society. In the middle of 
his course, he must pass an examination 
in his law studies, known as the inter- 
mediate examination, and at the end of 
the course, he is subjected to a final ex- 
amination, the result of which deter- 
mines his right to become an attorney 
solicitor. . 

Admission to the higher branch of the 
profession, is under the control of the 
Inns of court. They maintain a joint 
law school, ynder the direction and 
management of a council of legal educa- 
tion, composed of twenty benchers, — 
five from each of the four Inns. Candi- 
dates for the bar must pursue their 
laW studies in this school. The pre- 
scribed qualification for admission to this 
school, includes I^tin, and is otherwise 
about the equivalent of an American 
high school education ; but, as a matter 
of fact, few men enter the profession in 
England, Without a college education. 
The bar is there regarded by a' public 
lentiment, top strong and general to be 
ignored, as a learned profession, and not 
a& an avocation to be taken up by any 
one as a means of livelihood. 

It is thus seen, that every civilized 
country in the world, except our own, 
requires its lawyers, as a condition of 
granting them the valuable and profit- 
able franchises and privileges which they 
enjoy, to prepare themselves for their pro- 
fession by a systematic course of study 
in a law school, and as a pre-requisite of 
commencing their professional study, 
compels them in most countries, to have 
the general pieliminary education and 
culture of a college graduate, and in 
none, allows a less degree ot general ed- 
ucation than is received in an American 
high school. Substantially the same 
condition is imposed by the state of New 
York, and is practically enforced in some 
other states. Why should it not be en- 
forced in Ohio ? 

Bnt before undertaking to answer that 
question, let me direct your attention a 
little further to the history and present 
state of legal education in England and 
the United States, because as lawyers, 
we are bound to hear all the evidence be- 
fore reaching a conclusion. 



The long struggle, not yet ended, for 
the establishment and due enforcement 
of thorough and systematic metliods for 
the^tudy of law in England, Is not easy 
to understand, unless we recur to the 
conditions under which it has to be car- 
ried on. It was begun nearly a centur>' 
and a half ago, by Blackstone, then a 
young man, on fire with a scheme to es- 
tablish a law faculty at the University of 
Oxford. He complains, as you remem- 
ber, in the lecture with which he opened 
his course, that the yoiing men of Eng- 
land were compelled to resort to the 
Universities of the Continent, especially 
those of Switzerland, Germany and Hol- 
land, for the education in jurisprudence 
which was denied them in the Universi- 
ties of their own country. But Black- 
stone's scheme to have the English Uni- 
versities incorpoiai^ the study of law 
into their curriculum, was rejected by 
the authorities, and after a few years 
connection with the University, as Vi- 
nerian reader, continued in the hope that 
he might ultimately accomplish his pur- 
pose, he resigned. But this first attempt, 
though unsuccessful in its main purpose, 
bore rich fruit, lor it was the occasion of 
giving to the world those matchless com- 
mentaries that were the first step in the 
direction of reducing English law from a 
chaotic state, to something like system- 
atic statement, 

I have already had occasion to call the 
attention of the Association to the futile 
efforts of John Austin, fifty years later, 
to establish a chair of jurisprudence at 
the University of London and at the 
Middle Temple. That effort, too, though 
failing in its main purpose, resulted in 
incalculable benefit to the law, for it fur- 
nished us for the fii»t time, with an anal- 
ysis of legal conceptions resting firmly 
on a scientific basis. 

When Blackstone was exerting him- 
self at Oxford, he was a comparatively 
young man of thirty or thirty-five, with 
no standing or experience at the bar, and 
the same was true of John Austin. Their 
failure might, therefore, be ascribed in 
part, to the want of strong and influen- 
tial professional backing. But it must 
not be supposed that the effort to estab- 
lish systematic teaching of the law in 
England, has not received the support 
and encouragement of distinguished 
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members of the profession. Among the 
most earnest of its advocates will always 
be remembered the names of Sir Richard 
Bethell, afterward Lord Westbury, and 
Sir Roundell Paliner, afterwards Lord 
Selborne, who lent to the cause the 
powerful influence of their professional 
standing and official position, both as law 
officers ot the crown, and later as Lords 
Chancellor. The movement was carried 
into parliament. There was a commis- 
sion of the Commons in 1846, and a 
royal commission ten years later, both of 
which pointed out that no legal educa- 
tion, worthy of the name, of a public na- 
ture, was then to be had in England. 
The Inns of court were finally induced to 
co-operate in the establishment of a law 
school, through the formation ot a coun- 
cil of legal education composed of bench- 
ers selected from each of the four Inns. 

Since 1872, they have carried on a 
course of public instruction, but with re- 
sults so unsatisfactory, as to call forth 
the address of the Lord Chief Justice, to 
which I have already referred, delivered 
at the opening of the course, in October, 
1895, in which he pleads for the found- 
ing of a genuine law school, whose ob- 
ject shall be not merely to manufacture 
barristers, but to furnish thorough and 
systematic training in the history and 
principles of the law and in the science 
of jurisprudence. 

Within recent years, the Universities 
of Cambridge and Oxford, have provided 
courses in law, but rather as an incident 
of the general education of an under- 
graduate than as part of a lawyer's pro- 
fessional training. Certain credit is 
given by the Inns of court, to those who 
take these courses at the Universities, 
but they are not thereby excused from 
pursuing the regular study of the law at 
the Inns after leaving the University, or 
from passing the examination of the 
council of legal education as a condition 
ofa call to the bar. It is not proposed 
in England to turn over professional 
training, either in law or medicine, to 
the ancient Universities, as on the Con- 
tinent. But the work of the noble band 
of jurists at Oxford and Cambridge, Hol- 
land, Anson, Pollock, Digby and their 
confreres, has had a powerful influence 
in stimulating the Inns of court to place 
their school of law on a higher plane. 



The history of legal education in the 
United Stales, is a familiar chapter. Our^ 
first law school was founded at Litch- 
field, Connecticut, in 1784, by Judge 
Reeves, aut<hor of the treatise on domes- 
tic relations, and afterwards Chief Justice 
of Connecticut, with whom was subse- 
quently associated Judge Gould. The 
Harvard law school was begun in 1817, 
and that of Yale college in 1824. The 
law school at the University of Virginia 
was founded in 1825. In 1833, the Cin- 
cinnati law school, the first west of the 
Allegheny mountains, was established 
by lawyers who had been educated at 
the Litchfield school. From time to time 
thereafter, law schools have been formed 
in all sections of the country. But it is 
only within the last twent-five years that 
they have taken any adequate part in the 
preparation of young men for the bar. 
To-day they number between seventy 
and seventy-five. Ninety per cent, of 
them are connected with Universities. 
They employ a teaching force in the 
neighborhood of seven hundred, and 
have about ten thousand students en- 
rolled. Ten years ago, the total number 
of students in the law schools of the 
United States was less than four thou- 
sand. This phenomenal inci'ease, which 
has been accompanied, also, by the es- 
tablishment of new schools, is largely 
due to the movement which has resulted 
in raising, or rather in establishing a 
standard for admission to the bar all over 
the country. The schools have become 
a necessity. The extent to which they 
are used is the very best evidence of the 
profession's estimate of the advantages ' 
which they afibrd. 

Wliat are those advantages? Firsthand 
foremost, the assistance of trained men 
to guide the novice in his course through 
a most intricate and difficult science. It 
is no answer to say, that great lawyers 
have been formed by a different process. 
They had to do the best they could with 
the facilities at their command. We 
might as well in the age of gas and elec- 
tric light, insist on sticking to tallow 
dips, because Coke and Black stone used 
them with success. Moreover, the vol- 
ume of the law and the difficulty of 
mastering it have increased immensely 
since their time. It has been justly ob- 
served that single judicial opinions can 
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ppw be found in which more cases are 
ehedas authority than were referred to 
by Chief Justice Marshall in the whole 
course of his long judicial experience, 
and that briefs are not uncommon in 
which mpre cases are noted than Daniel 
'Webster had occasion to examine, from 
the beginning to the end of his career as 
an advocate. Surely the student of so 
vasi and complicated a science is entitled 
to every assistance that modern thought 
and methods can supply. 

A school, with its prescribed courses, 
regular exercises, stated examinations 
and the competitive association of young 
men in classes, with^ their moot courts 
and debating clubs.' furnishes induce- 
ments to study and opportunities for 
development of which the private student 
is deprived. They are advantages, which 
in point of time alone, are Ukely to make 
two years under such a system of more 
value than three under private tuition. 

But these are advantages incident to 
schools generally. My topic is the Uni- 
versity law school, and its essential fea- 
ture is to require a certain amount of 
general education as a condition of per- 
mitting the student to enter on pro- 
fessional study. This brings me back to 
the practical question which I have pro- 
posed. We have seen that in every other 
country and in some of the states of this 
country, notably in New York, no one is 
permitted to begin the study oflaw with- 
out a general education equivalent at 
least, to that of an American high school. 
Has the time not arrived when we should 
take that stand in Ohio ? The decision 
of the question rests with our supreme 
court. It only requires that they shall 
exercise their authority to prescribe and 
enforce a definite standard of general 
education, such as is imposed for instance 
by the rules of the Court of Appeals of 
New York, or by the council of legal 
education in England. In New York, 
the rule of the Court of Appeals, requires 
that applicants who are not graduates of 
a college or university, shall, before enter- 
ing upon the study of law, or within, one 
year thereafter, pass an examination in 
English composition, advanced English, 
first year Latin, arithmetic, algebra, geom- 
etry. United States and English history, 
civics and economics, or in their substan- 
tial equivalents, as defined by the rules 



of the university of the state of New 
York. 

A three years' course in law is ample, 
provided two conditions arie observed : 
The first requires that it shall be taken 
under proper supervision, and the second, 
that it shall be preceded by adequate 
general education. But without both ol 
these conditions, the prescription of time 
for professional study signifies nothing. 
But both conditions are either expressly 
stated or fairly implied in the act of our 
legislature.* In imposing a three years' 
course of professional study, it cannot be 
supposed that the legislature intended 
that it should be undertaken by those 
who had not properly prepared them- 
selves to make full use of the time, other- 
wise, three months in one case mi^ht 
count for more than three years in 
another. It is useless to say, that a young 
man who has not been trained to study, 
to the extent at least implied in the 
course of an American high school, is 
prepared to enter with advants^e on a 
subject so intricate and complicated, and 
requiring for its mastery such powers of 
analysis and generalization, as the law. 

No argument of inconvenience or ex- 
pense to t,he individual, is admissible. 
We are not concerned with him but only 
with the general welfare ot the public at 
large. He has no right to obtrude his 
plea for a cheap and easy road to-the bar. 
We shall not burden him unnecessarily, 
but he is asking the state for a valuable 
franchise and an exclusive privilege. The 
lawyer seeks among other privileges, the 
monopoly of holding office in the third 
department of the government, for none 
others are eligible. But those monopo- 
lies and privileges must be justified, 
otherwise, they are held without right. 
How at the end of the nineteenth century, 
can we, as a profession, claim them with- 
out admitting our obligation to come in 
at least to the minimum standard of pro- 
fessional attainment imposed by every 
other enlightened nation in the world? 
It is not setting up an aristocracy of the 
bar. It is only requiring that those who 
hold an important public franchise shall 
maintain their title to it by yielding a 
consideration which the, public has a 
right to demand. 

It will not do to urge the record of the 
past, for while we have haa , skillful 
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lawyers and eminent judges, it is a record | 
which, on the whole, will not bear ex- ; 
amination. It is unhappily too full of ^ 
blundering and waste, and delay and i 
mi-^carriage, in the administration of 
justice, due to an uneducated bar. We 
are willing to let by-gones be by-gones, 
and to suffer those who have already 
entered the profession by the back door ■ 
to serve their lime without reproach; 
but we are riot suflBcienily in love with . 
them to wish to augment their number. 
We insist on keeping pace with the pro- ■ 
gress of the times. We are not content ' 
that the bar at the close of the nineteenth ! 
centur)' shall pursue the methods of an 
ox cart, while commerce, and manufac- 
ture, and invention and science, ride past ' 
us in the lightning express. We want ^ 
to count lame and halting procedure,, 
useless litigation, tedious delay and 
frivolous appeals among the things of the , 
past. In a word, we want an educated 
and enlightened bar. 

But the whole argument for general 
education as a condition of professional 
study, was put by Blackstone» and felicit- 
ously, one hundred and forty year;; ago. 

'* If the student in our laws has formed 
both his sentiments and style by perusal 
and imitation of the purest claisical 
wi iters, among whom historians and 
orators will best deserve his regard ; it 
he can reason with precision, and separate 
argument from fallacy, by the clear sim- 
ple rules of pure unsophisticated logic; 
if he can fix his attention, and steadily 
pursue truth through the most iniricate 
deduction, by the use of mathematical 
demonstrations; if he has enlarged his 
conceptions of nature and art, by a view 
ot the several branches of genuine ex- 
perimental philosophy ; ii he has im- 
pressed on his mind the sound maxims 
of the law of nature, the best and mo.st 
authentic foundation. of human laws; if, 
lastly, he has contemplated those maxims 
reduced to a practical system in the laws 
of imperial Rome ; if he has done this, or 
any part, of it, a student thus qualified 
may enter upon the study of the law with 
incredible advantage and reputation.** 

The bar of Ohio has played an honor- 
able part in the history of American juris- 
prudence. Our predecessors have left us 
a fair heritage, which it is our duty to 
preserve. We have declared, as they 



would have done in our time, for thorough 
and liberal legal education, and it is our 
business to make that declaration good. 
We have provided means of general edu-; 
cation at the public expense. We have 
placed a university school of law within 
three hours of every home in the state. 
In the presence of those facilities, we 
are entitled to insist that no man in our 
great conimonweallh, shall henceforth 
come inadequately prepared to the dis- 
charge of the high and honorable duties 
of an attorney and coun.sellor at law. 



Evening Law College. 



BE EARNING WHILE LEARNING. 



Baldwin Unlversitu Law School 

Will open in Case Library Building, Cleveland, 
September 22nd, 1897. ' 

K\ cBlnc Hc«»laBH fWni TiOO till l»HN» OVl««L. 



TUITION. $50.00 PER YEAR. 



Three years course as thorciigli as in any 
law coUege. 

Degree of LL.B. Conferred. 

Members of Faculty:— Dr. M. F. Warner, 
President; Hon. C. S. Bentl^y, Dean, late 
Judge of the 6th District Ohio Circuit Court ; 
Hon. H J. Caldwell, Judge of the 8th District 
Ohio Circuit Court ; Hon. A. W. Lanisou, Judge 
of Court of Common Pleas, Cuyahoga County, 
Ohio ; Hon. E. J. Blandin, late Judge of Court 

1 of Common Pleas, Cuyahoga County, Ohio ; 

• Arthur E. Rowley, Ph B., and Willis Vickery, 

; LL.B. 

For full information and catalogue, ball 

! ou or address 

WILLIS VICKERY, Skcv.. 



709 The Cuyahogi 



Cleveland, Ohio. 



The Franklin T, Backus Law School 

•^ OF ■%. 

Western Re9erve University. 




The Faculty is composed of men experienced in teaching and who are Bho 

engaged in the practice of law. 
The Library numbers about 5,000 volumes and contains all the leading 

Reports and Text Books. 
The Building is new and perfectly adapted to law school work. It contains 

three large lecture rooms, a large reading room and rooms for 

lockers, bicycles and lounging. 
Students have free access to all departments of Western Reserve University 

and especially to classes in Adelbert College, which is located 

across the street from the Law School. 
The fV\ethod of Teaching is that used at the leading Law Schools of 

the country. 
The School is located at the very center of the magnificent Park and Boule- 
vard system of Cleveland, which is said to be unrivaled. 

For Gttalogtie and Information^ address 

E. H. HOPKINS, 

17 8t 83>, THE CUYAHOGA CLEVELAND a 
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®foio Xeoal Views. 

A Weekly Lecal Paper Pnblished by 

THE LANINQ PRINTING CO., 

NoRWALK. Ohio. 



BT - T - • J. f . LANINQ. 

imawD BTUit PKID4T AiriBirooir. 



BnlMOTlpllons and Imalnen oommunloationa ahooUl 
be sent lo llie pnbltehen. 

SUBSCRIPTION PRICE. I2J0O PER YEAR. IN ADVANCE. 

One ▼olimie eaeh yea^. beglnninff with NoTember. 



Ohio DecUlont. 

The pablMhen of the laoAL Nbwb pubUah annually 
ttiree TOlumee. whloh oontain the reported decisions 
of the oonrts of record of the state, under the title of 
Ohio Decisions. Advance sheets of these yolumes for 
r use of subscribers are issued each week as 
nents to the LaoAi« Nbwb, without additional 
oharve to subscribers to the volumes. 

Bound Volumes 

of Ohio Decisions subsequent to Tolume 8, dellyered 
express paid, to subscribera. tt.60 per Tolume. 

Supreme Court Reports. 

The pubUahers of the tjaoAL Naws now have the 
oontraot for publiahing the Supreme Coun Reports of 
the state, and are enabled to attach adyance sheets 
of these Tolumes to the Ijdqal Naws, as a second 
supplement, without charge. These sheets arA only 
for temporary use and do not include indexes. 

New Subscriptions. 

New sttbaorlptions can begin at any time, and back 
numbers of the part dcToted to the liBSAL Naws to 
the beginning of the subscription year will be supplied 
If deaired; but no adyance sheeu of the Ohio Decis- 
kmswUl be supplied back 'of the conmiencement of 
the current youime. 

VOL 1 of Ohio Decisloiis. Circuit Courts, began No- 
yemberSt.1806. 

VOL 1 of Ohio Decisions, liower Courts, began No- 
yembert8,18Bft. 

Bound Volumes. 

Bound oopies of VoL % Vol. 2 and Vol. 8 of the Ohio 
Decisions can be had at tt.60 per yolume, if bound in 
fuU sheep, or tt.8B per yolume in half sheep. 

Bound yolumes of VoL I.Obio Ijdqal Nbwb (Toledo 
Legal News) will be furnished at tt.00 per yolume. 

Bound coplea of Vols. 1, S or 8 of Ohio Decisions, or 
of the Lbqai* Nbwb will be sent in exchange for thd 
adyance sheets, at 11.00 per yolume In full sheep or 7B 
cents in half sheep. 



Entered at thePoatolhce, Norwalk, Ohio, as second 



THB fOBXMOST OHIO LAW PAPER. 

The growth of thU paper during 
1896 hae been so tnarked UuU we con- 
fidenUyaeeert that U now hoe a greater 
eirealaiion than any other Ohio law 
paper. It dleo contains eo n^ueh nu>re 
iegal matter that we are juetifltid in 
Oaiming tt (o te Ifte Imidif^ mper in 



Where plaintiflF sued on the first of 
these notes received by vendor's lieil and 
obtained a decree of foreclosure, before 
maturity of, and without reference to 
the other notes, but the decree was not 
carried out by sale of the property, it 
was not a bar to a suit to foreclose the 
lien as to the other notes, and for a rate 
of the property, and application of the 
proceeds to the judgment to be recovered 
and the former judgment. Hollatid v. 
Preston, (Tex.), 41 S. W. Rep., 374. 



A contract for the purchase of shares 
of the uninsured capital stock of a cor- 
poration was claimed to be made with 
the company by the fraudulent 5;tate- 
ments of its president, secretary and 
treasurer, in the conduct of the com- 
pany's business. On this contract the 
company issued the stock and received 
the purchase money. On bill filed by 
purchaser, agninst the officers and the 
company, to abrogate the con ti act because 
of the fraud, and for the restoration of 
the price paid ; the company cannot . 
retain the money paid, and defend by 
denying that it authorized or kn^w sA 
fraudulent statements. To do full equity, 
it must also return the money obtained . 
by its fraud. Gorrisofi v Eilectrical 
Works, (N. J.), 37 Atl. Rep., 741. 



PROCEEDINGS OF THE AMERICAN BAR 
ASSOCIATION. 

The twentieth annual convention of 
the American Bar Association was held 
in Cleveland on Wednesday, Thursday 
and Friday last week, and throughout 
the session great interest was manifested. 

The first session of the convention 
was called to order at Association Hall, 
Wednesday morning, about loO delagates' 
being present. 

President James M. Woolworth of 
Omaha, Neb., was in the chair, and in- 
troduced Judge Samuel F. Hunt, of Cin- 
cinnati, the chairman of the committee 
on entertainment, appointed by the Ohio 
State Bar Association during its recent 
session at Put iq Bay. Judge Hunt 
greeted the d^legfttes as co-workers in 

the c2H4»f? of good government and the 
nmiuteimocc of piiWic ordv^r. 



418 



OHIO LBGAL NEWS. 



President Wool worth responded briefly 
thanking the Ohio State Bar Association 
and introduced James IJ. Hoyt, of the 
Cleveland Bar, who welcomed the dele- 
gates on behalf of the members of the 
bar of Cleveland. Virgil P. Kline had 
been expected to deliver the address, but 
for an unavoidable reason was absent. 
Mr.'Hoyt's impromtu address was highly 
appreciated, especially that portion of it 
.which referred to the eminent jurists 
who had made Cleveland their home in 
the years gone by. 

President Wool worth again thanked 
the members of the Ohio bar in general, 
and the members of -the Cleveland bar 
in particular for their cordial welcome, 
and at once began the reading of his 
annual adfiress, in which he reviewed at 
length and critically di.-cussed the laws 
e'nacted by congress and the various state 
legislatures duritig the last year. The 
address was very highly complimented, 
and will be published in a subsequent 
issue of the News. Having concluded 
his address he resumed his seat, King 
^applauded by the delegates. As soon as 
the applause subsided Judge Wool wo. th 
announced that the next order of busi- 
ness was action upon the report of the 
general council with reference to applica- 
tion for membership, whereupon Secre- 
tary John Hinkler read the names of 
ninety-four attorneys who sought admis- 
sion to the association, and by vote they 
were admitted. Twenty-five of the ap- 
plicants were from Ohio, and twelve 
' were from Cleveland. 

, A' resolution was introduced by Simeon 
E. Baldwin, of New Haven, declaring it 
the sense of the association, that inas- 
much as the International Law Associa- 
tion is to hold its convention in this 
country next year, it be invited to meet 
at the same time and place as the Ameri- 
can Bar Association. The resolution 
was referred to the executive committee, 
and the convention adjourned until the 
evening session. 

In the afternoon the delegates enjoyed 
a ride upon the peaceful waters of Lake 
Erie. The delegates boarded the City of 
Buffalo, as the guests of the State Bar 
As.sociation and the Cuyahoga County 
Bar Association and for three hours they 
were carried over the waters of the lake. 



The second session of the association 
was held in Association Hall, Wednes- 
day evening. After the session was 
called to order, by the president, the 
annual report of Secretary John Hink- 
ley, of Baltimore, was submitted. The 
report showed that the assocjation bad 
1,393 members, and during the year 
forty-seven applicants had been elected 
to membership by the executive com- 
mittee. All the states except Nevada., 
and all the territories except New 
Mexico, he reported were represented in 
the association. The report was received 
and approved. 

The report of the treasurer was to have 
been submitted, but owing to circum- 
stances he was unable to do so, and was 
given further time. 

Judge William Wirt Howe, of New 
Orleans, read the report of the commit- 
lee on jurisprudence and law reform. 
The report did not make any particular 
recommendations, but treated at length 
the decisions rendered by the various 
state and district courts. Tlie report 
was received hut not discussed. 

Judge Sevin J. McCreary, of keokuk, 
Iowa, chairman ol the committee oa 
judicial administration and remedial pro- 
cediire, was next introduced by the 
president. In the course of the report 
the committee recommended that a com- 
mittee of three be appointed by the 
president, charged with the duty of per- 
sonally presenting to the congress of the 
United States, and work for the passage 
ot an act to amend the statutes creating 
the circuit courts of appeal of the United 
States, and provide for appeal from an 
interlocutory decree appointing receivers 
in like manner as that provided for in 
interlocutory orders of injunction. The 
resolution was thoroughly discussed and 
referred back to the committee, 

George M. Sharp, of Baltimore, read 
the report on '*Legal Education and Ad- 
mission to the Bar." The report was 
very voluminous, and Mr. Sharp simply 
referred to portions of it. The report 
was thoroughly discussed, both pro and 
con, and its recommendations finally 
adopted,, thus placing the American Bar 
Association record as favoring higher 
education lor law students. 

The chief interest of the evening ses- 
sion centered in the report of the com- 
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mittee on interuational law, which was 
read by Judge M. D. Follett ot Marietta. 

Thursday, the second day ol the con- 
vention, the members of the association 
listened to an excellent address by 
Governor John W. Griggs, of New 
Jersey, on ** Legislation and the Needs of 
Reform in Lawmaking,*' and adopted a 
resolution which committed the associa- 
tion to an eflFort to bring about inter- 
national arbitration treaties with all en- 
lightened nations of the earth. 

During the afternoon there were ses- 
sions of the legal education branch of 
the association and the patent law branch 
of the society. From 4 to 7 o'clock in 
the evening the delegates were tendered 
a reception at the home of Andrew 
Sciuire, on Euclid avenue. In the even- 
ing there was another .session of the bar 
association during which two interesting 
papers were read and discussed, after 
which the general council of the as- 
sociation held a meeting and nominated 
officers. 

Judge Brewster, of Connecticut, pre- 
sented the report of the comnii tee on 
uniform state law. The report was ap- 
proved. 

Edni]und Witmore, of New York, 
presented a report of patent law, which 
was also approved. 

Judge Charles F. Libby, of Maine, 
read the report from the committee on 
Federal Code of Commercial Procedure, 
which was adopted after a short discus- 
sion in which Judge M. D. Follett, of 
Marietta, took a principal part. 

Treasurer Rawle reported that there 
was $3,602.48, in the treasury of the as- 
sociation after which an adjoufument was 
taken until ' evening. 

The legal education and patent law 
.sections of the American Bar Association 
held meetings at the Y. M. C. A. building 
Thursday afternoon. During the ses- 
sion of legal education section, Heury 
E. Doris, of Washington, read an ex- 
haustive paper on ** Primitive LegaJ 
Conceptions in Relation to Modem Law," 
which dealt at length, with the history of 
jurisprudence. He was followed by 
John A. Fiqch, of Indiana, the author of 
insurance digests who read a paper on 
*' Law of Insurance and the Law 
Sch6ol." 



Frank F. Reed, of Chicago, read a 
paper on "Trade Censorship by Equity,*' 
before the biembers of the patent sec- 
tion. He was followed by J. H. Ray- 
mond, of Chicago, who advocated the 
establishment of a patent bar by act of 
congress. 

Francis Forbes, of New York, late 
delegate from the Untied States to the 
conference held under the convention 
lor the Protection of Industrial Property, 
concluded at Paris, March 20, 1883, read 
a paper in ^hich he recited the history 
of the movement for the protection of 
industrial property which finally culmin- 
ated in the convention which numbers 
among its members, in the United States, 
Great Britain, France, Belgium,* Nor- 
way, Sweden, Denmark, Spain, Portugal, 
Italy, Brazil, Holland, Servia, Switzer- 
land, San Domingo, Tunis, and Austror 
Hungary By industrial property is 
meant patents, trademarks, and com- 
mercial names. 

The members of th^ general councn 
of the association held a meeting Thurs- 
day and organized for the ensuing year 
by the election of George P. Wantz, of 
Grand Rapids, Mich., as chairman. 

The election of officers was held late 
Thursday night by the general council, 
and the result was' announced Friday 
morning. William Wirt Howe, of Lou- 
isiana, was elected president of the as- 
sociation. John Hinkley, of Baltimore, 
Md., was re-elected secretary, and Fran- 
cis Rawle, .of Pennsylvania, was also re- 
elected treasurer. 

A resolution which caused a furor was 
introduced by Mr. Adolph Moses, of Illi- 
nois. It concerns bribery among pub- 
lic officials and others. 

At a meeting of the patent section 
held at the HoUenden, Friday morning,' 
the president, Edmund Wetmore, of 
New York, was unanimously re-elected 
and W. H. Thurston, of Providence, R.I. , 
was re-elected secretary. 

A paper by Arthur Stewart, ot Balti- 
more; on a proposed federal trade-mark 
law, was read by the president, in the 
absence of Mr. Stewart. 

Judge Simeon Baldwin, of New Haven, 
Conn., was elected president of section 
on legal education, and George M.. Sharp, 
of Johns Hopkins Law School, Baltimore, 
was elected secretary. 
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At the session of the section on legal 
education held in Association Hall, Fri- 
day afternoon, Charles Noble Gregory, 
processor of law and associate dean in 
^the college of law in the university of 
Wisconsin, read a paper on the subject 
v**The Wage of Law Teachers.'* 
^ The closing event in connection with 
the assemblage of members of the 
American Bar Association in Cleveland, 
was the banquet given in the HoUenden, 
Friday night. The banquet .was a mag- 
liificent one and was thoroughly en- 
joyed. American flags and huge palms 
formed the decorations, which though 
not lavish in any degree, were tastelul 
and sufficient. The banqueters were 
entertained with a series of excellent 
toasts. W. W. Howe, of New Orleans, 
the associations' new president, acted as 
toastmaster. 

By action of the executive committee. 

Son. William McKinley, president of 
e United States, was elected to honor- 
. ary membership in the a.ssociation. 

The following resolution was intro- 
duced by Mr. H. F. Stevens, of Minne- 
sota, at the close of the association, 
Friday: 

•'Resolved,— That the thanks of the 
association are hereby tendered to the 
bar associations of Cleveland and Qf the 
state of Ohio for their cordial welcome 
to this city and state ; to the members 
of the Cleveland bar for their assiduous 
attention to our comfort and entertain- 
ment; to the press for their extended 
and discriminating reports of our pro- 
ceedings, and to the citizens ofCleveland 
for their warm and gracious hospitality; 
all of which have combined to make our 
session in this delightful city memorable 
in the annals of the association." 

We shall endeavor to publish, from 
time to time, the papers and addresses 
that were read and delivered at the 
association. 



OHIO I]fSURAKC£ COMPANIES. 

The position of the Ohio insurance de- 
partment on the subject of the powers 
and limitations of assessment associa- 
tioiis in this state is elaborately set forth 
in a letter sent by Superintendent of In- 
surance Matthews, last week to the Cen- 



tury Life Association of Columbus. The 
statement y^as carefully drawn under the 
advice of counisel and will be made the 
basis of the mandamus proceeding 
brought by the association to compel the 
superintendent of insurance to issue a 
license. 

The questions raised are very import- 
ant and as the suit will be a test case, it 
will be watched with the keenest interest 
by insurance companies. The former 
complain that the assessment associa- 
tions are admitted to do business on 
more favorable terms on the ground that 
they are mutual and not for profit, bat 
that as a matter of fact their practical 
operation is to cover the same field as 
the old line companies. 

It is settled that the mandamus pro- 
ceeding will be brought, and it will 
probably be heard at the same time as 
the case of the Hartford of Connecticut, 
against the superintendent, which in- 
volves the same questioqs. Next to the 
legal battle between the Lloyds and the 
regular insurance companies, no case 
has ever been presented to the court 
which involves issues of greater import-, 
ance or interest to the insurance world. 

The letter of Superintendent Matthews 
is as follows : 

Columbus, O., Aug. 23, 18^, 
Century Life Associatian, Columbus, 0.: 

Gentlemen : The application of your 
association for a certificate of authority 
to do a life insurance business in the 
state of Ohio under the provisions of 
section 3680 ei seq. pf the Ohio Stotutes, 
and the written argument submitted in 
behalf of the application by your attor- 
ney, have received such careful and in- 
telligent consideration as the judgment 
and experience of this department af- 
fords. Your application and accompany- 
ing exhibits show that your company 
proposes, or would have the power if 
licensed by this department, to do among 
other things the following : 

First— To collect an annual premium 
for each $1,000 of insurance ranging from 
$24.56 at 21 years of age to $63.69 at 55 
years of age. 

Second — To. collect a single net pre- 
mium in advance for each $1,000 of in- 
surance, graduated from $292.72 at 21 
years of age to $581.51 at 66 years of age. 
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TlftfV^— Something over one-half of the 
annual premiums will be, if your plan 
works as expected, set aside for a reserve 
and expense fund. 

Fourth — You propose, or will have 
power, if licensed, to make definite con- 
tracts with those becoming members 
having one or more of the following 
features : 

1. To guarantee a fixed amount to be 
paid at death, or at a stated time, for a 
single net premium in advance. 

2. To make a contract by which pre- 
miums may be collected for a stated 
numberof years, after which, if the mem- 
ber continues, he is to re;ceive dividends 
applicable to the reduction of premiums 
becoming in time a paid up policy, or a 
dividend paying annuity. 

3. And. providing for the payment of 
a definite sum, as stated times, for the 
surrender of the policy- There are other 
objectionable features, but for the pur- 
poses to be subserved the foregoing are 
deemed sufficient. 

It will thus be observed that in the 
plan proposed no assessments are col- 
lected at all, but on the contrary, stated 
premiums are collected which are but 
little less in amount than those collected 
by old-line companies, and the promises 
made for these premiums are virtually 
the same as those made by old-line com- 
panies. 

The question, therefore, presented for 
the determination of this^department, is, 
can an insurance company, proposing to 
do a business having one or more of the 
above features, lawfully receive a certifi- 
cate of authority from this department 
under section 3630? It is my opinion 
that it cannot. 

The laws ot Ohio clearly divide the 
business of life insurance into three 
classes, namely, such as may be done by 
stock companies, such as it is allowed to 
mutual companies to do, and such as 
may be carried on by assessment com- 
panies. Both stock and mutual com- 
panies do business for profit. In the 
former the profits go to the stockholders, 
and in the latter are distributed to the 
policy holders. The franchise which the 
laws of Ohio give to a stock or mutual 
company is the right *' to make insur- 
ance upon the lives of individuals and 
every insurance appertaining thereto and 



connected therewith, * * * and 
grant, purchase and dispose of annui- 
ties."— Section 3587. But this extensfye 
and valuable franchise is not given ex- 
cept upon certain conditions. Such 
company, whether stock or mutual, m^ist ! 
deposit with the superintendent $100,006 
in securities for the protection of .policy 
holders. It must maintain the legal re- 
serve required by statute, so that its 
promises cannot fail of redemption. It 
must pay taxes under section -2746. As- 
sessment companies are not required to 
deposit any securities or maintain any 
legal or other reserve or surplus of any 
kind, or to pay any taxes, and are ex-, 
empt from other burdens imposed on- 
stock and mutual companies. The con- 
clusion must necessarily follow, if the 
insurance laws are to be harmonized^ 
that assessment companies were not in- 
tended to do the same business that 
stock and mutual companie$ may do. 

The right to deal in apnuities is ex- 
pressly given to stock and mutual com- 
panies, and they are expressly given the 
right to do all things appertaining to 
life insurance. No such expressed rights 
are given by section 3630, and the gen-, 
eral language of that statute will be con- 
trolled, if necessary to avoid a conflict, 
by the explicit language of section 3587, 
and the expressed purpose of the legis- 
lature to protect persons paying larg^ 
premiums for insurance with ** annuity/* 
** paid-up'* and "cash .suii-ender" fea- 
tures. Section 3630 providers for insur- 
ance ** on the assessment plan." Exactly 
what that is may be difficult to deter- 
mine, but that it should not be permitted 
to conflict with the insurance of stock 
and mutual companies I am satisfied a 
proper construction of the law will de- 
termine. Section 3630 throws ^me' 
light on the question. I in part pro- 
vides, **No such corppiation, company 
or association' issuing endowments, cer- 
tificates of policies, or undertaking of 
promising to pay to members duringlife- 
I any sum of money, or thing of value, or 
{certificate, or policy guaranteeing an> 
I fixed amount to be paid at death, except 
I such fixed amount shall be conditioned 
upon the same being realized from assess- 
ments, made on membeis to meet thein, 
shall be permitted to do business, in Jhis 
state, until they shall comply witV thie 
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laws regulating regular mutual life insur- 
ance companies,*' The word ** assess-, 
ment " used in this statute doesu*t mean 
the same. thing as ** premium." Each of 
these words has a welldef*ned legal 
meaning. It was decided in the case ot 
the State v. Monitor Fire A.ssociation, 
42 O. S., 555, that money paid in ad- 
vance, without reference to the amount 
necessary to pay losses is in fact a pre- 
mium paid for carrying the risk and not 
an assessment. Consequently, the legis- 
lature could not have intended in the use 
of the word ** assessment" that a stated 
amount should be collected in advance 
:far in excess of death losses, and from 
the surplus a definite sum promised and 
paid. . Nor can this effect claimed for the 
statute in question be evaded by provid- 
ing for an assessmei!it if the premium so 
collected is not sufficient; for if it can, 
then section 3680^ is useless. The pur- 
pose of this section' was clea.ly to provide 
against the danger of a misconstruction 
of .section 3630, so that if assessment 
companies should undertake to do the 
business of regular mutual companies, 
they should be 'compelled to assume the 
burdens of such companies, and adopt 
the means of protecting the policy-hold- 
ers required of mutual companies. The 
legislature saw that to permit an assess- 
ment company to do business for the 
profit of its persistent members, which is 
precisely the scheme presented by this 
application, would be to open wide the 
door for the successful evasion of the 
legislative guarantees with which life in 
surance has been surrounded. If by get- 
ting in under section 3()30, a general life 
insurance business may be done, definite 
promises made and annuities created, 
why should any company come in under 
the old section, put up its $100,000 of 
securities, and obligate itself to maintain 
a legal reserve? A harmonious construc- 
tion of the laws of Ohio would limit 
assessment insurance to actual indemnity 
for death losses, and to the actnal re- 
demption of its promises from a fund to 
be derived from a specific assessment 
after the. obligation matures, and on such 
as may be members at the time the ob- 
ligation accrues. I think section 3*)30f 
was enacted to make clear the distinction 
between regular mutual companies and 
assessment companies. If both are per- 



mitted to do a business for profit* then 
there is no distinction, and section SiiSOc 
is useless. 

There is another con.sideration which 
leads me to the belief that asse^issment 
companies cannot l>e permitted to do 
business for profit. Under the general 
classification of corporations by the Ohio 
laws, into those for profit, and those for 
other than profit, such organizations as 
may be legally made under sections 3630 
clearly fall within the latter, and the su- 
preme court of Ohio has so held, and that 
they cannot therefore do a buisness for 
profit. 

Here is a plan tendered for license by 
this department in which premiums are 
to be charged largely in excess of the 
natural premium, and promises made for 
these premiums, to distribute the excess 
and its accumulations, enhanced by pre- 
miums paid on forfeited and lapsed poli- 
cies to the persistent members in the 
shape of annuities, cash surrender yalues, 
the application of the same to reduction 
of premiums, etc. Such a plan is one 
for profit, diflfering only from a stock 
company as to where the profits go, and 
differing in no respect' from a mutual 
company in the distribution of profits. 
The whole scheme may be succinctly 
stated to be to charge premiums suffici- 
ently less than stock and mutuals com- 
panies to attract business and yet large 
enough to create a surplus having the 
semblance of a legal reserve, from which 
annuities, cash surrender values and so 
forth may be promised with a plajisible 
show of ability to redeem. 

It is of the very essence^ of insurance 
that the definite sum guaranteed shall 
have a corresponding legal reserve to sus- 
tain it. As a matter, ol fact- there can be 
no definite sum absolutely promised with- 
out assuming a corresponding liability of 
reserve* The laws of Ohio do not re- 
quire of an assessment company that, it 
shall maintain a rtserve of any kind. 
Its doing so is merely voluntary and not 
obligatory. 

Doubtless purely assessment com- 
panies have a useful sphere. It is not 
my business to compare the relative mer- 
its of the three systems herein men- 
tioned, but 1 cannot fail to take heed of 



the actual unfortunate experience 



of 



many assessment companies that have 
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promised their patrons more thau they 
could perform, and more in my judg- 
ment, thau the law permitted, and the 
great number of people that hav^ suf- 
fered are sufiTeriug from their mistaken 
faith in such promises. 

Following my view of the law I have 
concluded to license no more companies 
under section 3630 having the features 
herein pointed out until the question is 
passed on by the supreme court, and 
your application is therefore refused. 
Respectfully, 

W. S. Matthews, 
Superintendent of Insurance for the 

State of Ohio. 



SUPRXMS COURT OF OHIO, 
OfflcUl Record of Proceedings. 

New Cases. 

New cases filed iu the sapreme court since 
Aug. lU, 1897. 

5B79. The Real Estate and Improvement Co. 
V. Ferdinand Roessing, Treas. Error to the 
circuit court of Henry county. J. H* Collins 
for plaintiff. 

^80. William B. Keefer et al. Partners v. 
William G. Myers et al. Assignees. Error to 
the circuit court ot Stark county. Stering & 
Werntz, for plaintiff. Baldwin & Shields, for 
defendant. 

56dl. The City of Newark v. Alonzo A. Mc- 
Dowell. Error to the circuit court of Licking 
county. Fulton & Fulton, for -plaintiff. 

5682. William H. Settle et al. Trea.surer et 
al. V. H. W. Albers. Error to the circuit court 
of Hamilton county. J. T. DeMar and Oliver 
B.Jones, for plaintiff. Wilson & Henlinger 
and Healy & Bannou, for defendant. 

5683. Solomon Seinon, Trustee v. William 
A. McCrea et al. Error to the circuit court of 
SUrk c6unty. Clark, Ambler & Clark, and 
Miller & Pomerene for plaintiff. Day, Lynch 
& Day and McCarty & McDowell, for defend- 
ant. 



Evening Law College. 



9E EARNING WHILE LEARNING. 



Baldwin Unlversitu Law School 

Will opvn in Case Library Building, Cleuelarid, 
September 22nd, 1897, 

EvealMff SeMlMflftvH 7t»0 Ull »i«0 0*cl«ek. 



TUITION. $50.00 PER YEAfl. 



Three years course as thorough as in any 
law college. 

Degree pf t.L.B. Conferred. 

Members of Faculty:— Dr. M. F. Warner, 
President; Hon. C. S. Bentley, De«n, late 
Judge of the 6th District Ohio Circuit Court; 
Hon. H J. Caldwell, Judge of the 8th District 
Ohio Circuit Court ; Hon. A. W. Lamson, Judge- 
of Court of Common Pleas, Cuyahoga County, 
Ohio; Hon. £. J. Blandin, late Judge of Court 
of Common Pleas, Cuyahoga County, Ol^io; 
Arthur ]^. Rowley, Ph B., and Willis Vickery, 
LL.B. 

For full information and catalogue, call 
on or address 

WILLIS VICKERY, Sccy.. 
709 The Cu)ahoga Cleveland, Ohio. 



The Franklin T. Backus Law School 

-*^ OF •%, 

Western Reserve University. 




The Faculty is composed of men experieuced in teaching and who are also 

engaged in the practice of law. 
The Library numbers dbout 5,000 volumes and contains all the leading 

Reports and Text Books. 
The 3ulldlng is new and perfectly adapted to law school work. It contains 

three large lecture rooms, a large reading room and rooms for 

lockers, bicycles and lounging. 
Students have free access to all Hepartments of. Western Reserve University 

and especially to classes in Adalbert College, which is located 

across the street from the Law School. 
J he Method of Teaching is that used at the leading Law Schools of 

the country. 
ThielScfhool is, located at the very center of the magnificent Park and Bonle- 

vara system of Cleveland, which isi said to be unrivaled. 

For Catalogue and Information, address 

P. H. HOPKINS, 

J«147'8t mftm CUYAHOGA OEVELATQ 0. 
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®bto Xeaal flews, 

A Weekly Legal Paper Published by 

THE LANINQ PRINTING CO., 

NoRWALK. Ohio. 



Bdxtbd by - ... J. f. LANING. 

laBUlD EYKRT FKXDAT AmBMOOM. 



Snbeeiiptions and buslneM communloatlons should 
be sent to the pubUthers. 

SUBSCRIPTION PRICE. $2.00 PER YEAR. IN ADVANCE. 

One TOlume eaoh ^ar, beginning with NoTember. . 



Ohio Decisions. 

The publishers of the Lboal Nbws publish annually 
three Tolumes. which contain the reported decisions 
of the courts of record of the state, under the title of 
Ohio Decisions. Advance sheets of these Tolumes for 
temporary use of subscribers are Issued each week as 
supplements to the Lboal Nbws, without additional 
charge to subscribers to the volumes. 

Bound Volumes 

of Ohio Decisions subsequent to volume 8, delivered 
express paid, to subscribers, tt.60 per volume. 

Supreme Court Reports. 

The publishers of the Lbgal Nbws now have the 
contract for publishing the Supreme Court Reports of 
the state, and are enabled to attach advance sheets 
of these volumes to the Lboal Nbws. as a second 
supplement, without charge. These sheets arn only 
for temporary use and'do not include indexes. 

New Subscriptions. 

New subscriptions can begin at -any time, and back 
numbers of the part devoted to the Lbqal Nbws to 
the beginning of the subscription year wlU oe supplied 
if desired ; hut no advance sheeu of the Ohio Decls^ 
ions will be supplied buck of the commencement of 
the current volume. 

Vol. 1 of Ohio Decisions. Circuit Courts, began No- 
vember 2S. 1806. 

Vol. 1 of Ohio Decisions. Lower Courts, began No- 
vember 28. 1806. 

Bound Volumes. 

Bound copies of Vol I. Vol. 8 and Vol. 8 of the Ohio 
Decisions can be hud at 12.50 per volume, if bound In 
full sheep, or 9t» per volume in half sheep. 

Mound volumes of Vol. 1 , Orio Lboal Nkws (Toledo 
Legal News) wHI be furnistied at 82.00 per volume. 

Hound copies of Vols. I. 2 or 8 of Ohio Decisions, or 
of the Lbgal Nbws will be Hent in exchange for the 
advance sheets, at 11.00 per volume in full sheep or 76 
cents in half sheep. 



Entered at the Postofflce. Norwalk. OUo, as second 
class matter. 



THE FORXMOST OHIO LAW PAPER. 

The growth of this paper during 
1896 has been so marked that we eon- 
fldenUy assert that it now has a greater 
circulation than any other Ohio law 
paper* It also contains so much more 
legtU matter that we are Justi/Ufd in 
claiming it to be the leading paper in 
its doss* 



THi.s government by' injunction is the 
most absolute despotism and the m%st 
flagrant usurpation known to organized . 
society. The power of the federal 
judges, as construed by themselves, is 
greater than the constitution or the 
fundamental rights of man. It suspends 
the freedom of speech and of the pres$. 
It destroys individual liberty. It ejct 
ceeds in preten.sions and in performance 
the exploded doctrine of the divine right 
of kings. No greater menace to bui 
liberties could be devised than the federal 
judges' arbitrary assumption of omni- 
potence and infallibility. 



The dccket for the next term of the 
United States supreme court, which will 
begin on the 11th of October, Is being 
prepared. It contains to date 446 caste/ 
showing an addition of 68 cases since the 
adjournment of the court in May. 

Of these cases 128 are from the state* 
courts. 119 from the new federal courts 
of appeal, 49 from the United States, 
circuit courts, 46 from the territorial 
courts, 32 from the courts of the Di^ 
trict of Columbia, 29 from the court of 
claims; 26 from the private land court, 
and 17 from the United Sta.es district 
courts. 

There were 695 cases on the docket 
when the court convened in October, 
1896. This year the number will be fully 
100 le.ss. The constant falling off indi- 
cates that the court will soon be quite 
up to date with its business. The dimi- 
nution of cases coming to this tribunal 
has been caused principally by the crea- 
tion of the United States couits of appeals 
causing a falling off of from 1,000 to 
1,500 cases per year in the cases brought 
to this court from the United States 
circuit courts. 



DESTRUCTION OF UNSAIHTART 
BUUDIirOS. 

Judge Owen, director of law of Coluijn- 
bus, rendered an important opinion re- 
garding the authority of the department 
of health to cause the destruction of un- 
sanitary buildings decreed to be public 
nui.sances. The opinion is as follows : 
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CoLTtMBUS, O., August SO, 1897. 

William H. Williams. Director of Public 
Safety, and Dr. J. B. Schueller Super- 
intendent of Health and Charities, 
Columbus, O.: 

Gentxbmbn: You have the power, 
derived from the authority of the director 
of public safety, to declare what are and 
abate public nuisances, with the quali- 
fication that you can not, -without the ad- 
judication of a court, destroy Qr remove 
the property which is or contains the 
. nuisance. With this qualification you 
can remove, abate, suspend, alter or 
otherwise improve or purify the same, 
and certify the cost and expense there- 
of to the county auditor, to be assessed 
against the property, and -thereby make 
it a lien upon the same, to be collected 
as other taxes. Before doing this, how- 
ever, you are required to notify the 
owner, agent or other person or persons 
having control of the same or being re- 
sponsible for its condition, and order the 
abatement of the nuisance. Concerning 
the authority of the health officer of the 
city,, whose legal designation is superin- 
tendent of health and charities, this is 
the legal status of that ofl&cer : 

Except as otherwise provided in the 
city charter, the powers and duties for- 
merly vested in tlie board of health of 
the city are vested in the director of 
public safety. It is provided in the same 
charter that the council shall provide for 
the appointment of a health officer, pre- 
scribe his duties and fix his compensation. 
These duties have never been prescribed 
by the council so lar as I can discover. 
I shall recommend (with your approval) 
the enactment of an ordinance prescrib- 
ing such powers and duties and providing 
khat they be such as were formerly vested 
in the board of health and that all the 
provisions of law pertaining to such 
board of health shall be executed by the 
superintendent of health and charities. 

Having already obtained your approval, 
I shall make the recommendation fore- 
shadowed above. 

Selwyn N. Owen, 
Director of Law 



NBGLI6SNCS OF PASSEN6KSS OH STKIST- 
CARS. 

In an action for damages received by a 
crippled passenger who was standing in 
the asile of a street-cir, which, owing to 
an open switch which was under water 
and therefore could not be seen, caused 
two street-cars to collide, and the pas- 
senger was thrown to the floor and in- 
jured ; the trial court, which the circuit 
court of Hamilton county holds to be er- 
roneous, directed the jury to return a 
verdict for the company. 

The jury were told in a special charge 
that in addition to proving negligence on 
the part of the company, the plaintiff 
must have satisfied them from the evi- 
dence ±at she used all available means to 
secure her safety. But the reviewing 
court says in an extended opinion pre- 
pared by Judge Smith, that the law pre- 
sumes she was free from fault and it 
could be only by evidence produced by 
herself that a presumption that she was 
negligent could be raised. 

In another special charge it was stated 
that if the testimony raised a suspicion 
or doubt as to whether plaintiff exercised 
due care in taking her position in the car 
the burden was upon her to remove such 
suspicion. As to this, Judge Smith says 
a suspicion or doubt should not prevent 
a recovery unless it is wholly removed 
And in another special charge the in- 
structioif was given as a matter of law. 
that if the plaintiff failed to take ho'd of 
the straps (provided for standing piv 
sengers), either at all or with sufficient 
firmness, that she could not recover. Bat 
the reviewing court declares that all she 
was bound to do was to use such rea!K)n- 
able care as to guard against an injnry to 
be reasonably apprehended as is taken by 
people of ordinary prudence. There 
may have been one's rap within reach, or 
they may have all been occupied, or the 
plaintiff may have chosen to support her- 
self by taking hold of the frame of a 
door or window, or by clinging to the 
person standing next to her. But the 
special charge erroneously required that 
she should have seized and firmly held a 
strap. 

None of the .special charges were ex- 
cepted to at the trial and some of them 
were expressly assented to by counsel for 



OHIO LEGAL NEWS. 



427 



the plaintiff. The general charge was 
without error. Then the question arises, 
did the correctness of the general charge 
cure the errors in the special charge? 
And again, does the faihire to note excep- 
tions prevent consideration of the special 
charges on review ? 

Judge Smith's answer to the first ques- 
tion is that, inasmuch as the jury had no 
means of determining which of the op- 
posing charges were correct, and that the 
erroneous charges may have seemed to 
them entirely reasonable, it cannot be 
held that the correct charges cured those 
which were erroneous. 

To the second question the answer is 
that where the overruling of the motion 
for a new trial is assigned for error, and 
all the evidence offered on the trial, to- 
gether with the charge of the court, is 
properly brought by the bill of excep- 
tions, a reviewing court will, in connec- 
tion with the evidence, look to the charge 
of thq court, whether excepted to or not; 
and if there is reason to believe that the 
verdict was the result of such erroneous 
instructions, the court will reverse the 
judgment and award a new trial. 

The opinion in this case is an impor- 
tant one aud we shall publish it in {\i\l in 
a subsequent issue of the Nbws. 



SPECIAL ASSSSSMEHTS. 

Director of Law Owen of Columbus, re- 
ceived a communication from the auditor 
of Franklin county, requesting an opin- 
loii upon the right of the county auditor 
to claim full compensation for placing on 
the tax list and indexing unpaid special 
assessments which have been partly or 
wholly rebated by the city council. 

This question is of general importance 
throughout the state, as it very frequently 
happens in our larger cities that after 
special assessments are certified to the 
county auditor, a controversy immediately 
arises between the city and the assessed, 
which usually results in having the 
amount of thfe assessment reduced or en- 
tirely removed from the tax list. The 
work of preparing these assessments for 
collection is. perhaps more arduous and 
difficult than that of making collections. 
And when an assessment- has been placed 
in the hands of the county treasurer for 



collection, not unfrequently it is reduced 
or entirely effaced. When it is reduced 
ihere must be a re-adjustment made by 
the county auditor, and this entails more 
work than the primary adjustment. 

The law provides that the county 
treasurer shall receive a certain percen- 
tage of the special assessments for col- 
lecting them. This is divided between 
the county treasurer and the couhty 
auditor, because the work of preparing 
the assessments for collection and of col- 
lecting them is performed by both officials. 
When an assessment is re-adjusted, it is 
invariably reduced in amount, and the 
amount of compensation received by the 
county treasurer and the county auditor, 
even though an additional amount of 
work is required and performed, is less- 
ened accordingly. When the assessment 
is entirely canceled, neither official re- 
ceives anything. 

In the case under consideratiou the 
county auditor of Franklin county desired 
to know, if, after having performed his 
part of the work in preparing the asses!^- 
ments for collection, he was not entitled 
to receive compensatibn for the work, at 
a ratio based upon the original amount 
of the assessments, as certified to him. 

Judge Owen takes the view that the 
collection r f compensation for this work 
is contingent entirely upon the collection 
of the assessments. There is no other 
source designated by the law from which 
compensation might be received, and un- 
less the assessment is collected there-is 
nothing from which to claim or to exhuct 
compensation. 

The communication of county auditor 
Holliday, was as follows: 

Columbus, O., August 28, 1897. 
Kon. Selwyn N. Owen, Director of I>aw:' 

Dear Sir: Section 2295 of the Re- 
vised Statutes provides that assessments 
certified to the county auditor shall be 
placed upon the tax list by the auditor, 
with a penalty to cover interest and' cost 
of collection. 

Please furnish me with your legal opin- 
ion as to my fees in cases of assessments 
being furnished this office, and as to how 
I shall proceed with my work in placing 
the said assessments upon the tax list, 
indexing them and performing my part 
of the work under the law. After my 
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yfork has' been done, and the council by 
ordinance strikes off part or all of an 
a&sessihent, am I not entitled to the com- 
pensatibn .'due the auditor for his work 
upon the total assessment certified to 
this office, and upon which I have done 
my work? Your opinion will greatly 
oblige. 

W. H. Halwday, Auditor. 

To the above communication, Judge 
O^en rendered the following opinion : 

Columbus, O., August SO, ^1897. 
Mr. W. H. Halliday, County Auditor : 
' Dbar Sir : My opinion must be in the 
negative. The 10 per cent, to be added, 
and which is the source of your com- 
pensation, is to ** cover the cost of collec- 
tion." It foresupposes that the assess- 
ment is to be collected. No collection, 
no 10 per ceuc ; hence no commission to 
you. 

Respectfully, 

Sklwyn N. Owkn, 
Director of Law. 

The only manner in which the county 
•treasurer or the county auditor may se- 
cure relief, seems to' be through the 
refusal of the city council to grant re- 
bates. 



ATTAQHMEIIT— SLOT MACHINS. 

' LMagistrate Court, Millcreek Township, Ham- 
ilton County, August, 18)^7.] 

I. P. WisB v. Iks Martin. 

;An> attachment will He in a suit to recover 
money lost in« rflot machine. 

• Heard on Motion to dismiss the 
attachment. 

Mackblphsh, Justice of the Peace. . 

The plaintiff claims the sum of fif- 
teen and seventy-five one hundredth 
dollars ($15 75) for money lost and paid 
to defendant on account of a scheme of 
chance, commonly known as a slot 
machine, at Chester Park, July 27, 1897. 

An attachment was issued under the 
provisions of section 6489 Revised Stat- 
utes. 

It is claimed by the defendant, on a 
motion to dismiss the attachment, that 
the transaction upon which the action is 



brought is a gambding contract andthere- 
fore void, and that an attachment win 
not lie upon such contract. Citing the 
case of Kahn, Jr, v. WaL on ei ai, 46 O. S.. 
195. 

This was a case where the plainttfif 
below sought by injunction, to restrain 
the bank, upon which certain checks 
were drawn in a wheat gambling trans- 
action, from paying the checks, and the 
court held that both parties were in pari 
delicto, and that the relief sought could 
could not be granted. 

In the present case, however, an 
attachment is brought, not under a con- 
tract, but under the provisions of the 
statute. 

Attachment is a provisional remedy 
whereby the defendant's property is 
placed in the custody of the law to 
secure the interests of the creditor, pend- 
ing the determination of the action. 

The grounds upon which an attach- 
ment may be had are defined by statute, 
and an attachment based upon thase 
grounds will lie, independent of the 
cause of action in aid of which it is 
issued. 

'*The nature, validity, existence and 
justice of the cause of action cannot be 
inquired into on the motion to discharge 
the attachment." 

Alexander v. Brown, 2 Disney, 395; 
siee also opinion of Judge Ricks. U. S. 
District Judge, to same effecis xn/enksw 
Richardson, 1 O F. Dec, 188. 

The statute provides that an attach- 
ment may be had in a civil action for the 
recovery of money where the defendant 
has fraudulently or criminally contracted 
the debt or incurred the obligation for 
which suit is brought ; and the supreme 
court has held, in Stnrdevant v. futUe, 
22 O. S., Ill, that where the element of 
crime is present the term obligation, in 
the statutory sense employed, is equiva- 
lent to liability, and that attachment 
would lie to recover damages, as in the 
case then under consideration, for assault 
and battery. 

Thi** leads to the inquiry whether the 
linbility incurred in this case results from 
crime. 

The device used in the transaction 
which is the cause of this action, is 
known as a slot machine, and is operated 
by inserting in a slot at the top a coin, 
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which finds its way into one of several 
compartments at the bottom, according 
as it is deflected to one side or the other 
by pegs or other obstructions against 
which it may chance to strike. 

In my opinion it is clearly within the 
definition of a gambling machine* in sec- 
tion 6934, Revised Statutes, the keeping 
of which for the purpose of gambling is 
punishable by fine and imprisonment, 
and is therefore a crime under the laws 
of this state. 

Whether, therefore, the transaction 
complained of was in the nature of a 
contract void for illegality, it is not nec- 
esssary to inquire. j 

The plaintiflF is entitled to his remedy j 
of attachment. He seeks neither dam- 1 
ages for, enforcement of, or recision of 
any contract, void or otherwise. I 

For this reason ^Iso the provisions of 
section 4269, Revised Statutes, declar- 
ing all gambling contracts void, is inap- 
plicable. 

It is claimed by defendant that his re- 
lation in the use of the machine is that 
of a dealer, who is entitled to, and liable 
for, only the commission he receives 
from its operation by the public. But 
the defendant, who, in this case, through 
his employee is the dealer, is also the 
owner of the machine, and but pne per- 
son at a time can play against him by 
depositing money in the slot. After 
being placed in the slot it passes from 
the control of the depositor, and should 
his coin fail to open one of the compart- 
ments, he gets nothing in return. 

It is self-evident that the owner of a 
gambling machine cannot by * law be 
compelled to leave it open for public 
play, and he has therefore the right to 
withdraw it at any time. His leaving it 
out with the coin deposited by the last 
player still in the compartments is merely 
an inducement or bait to others, and he 
cannot thereby consjtitute the last player 
an antagonist of the next, and thus con- 
clude his right of recovery to all he has 
lost, under the plea that he ( the owner) 
stands in^ the position of a dealer, and 
that the other two play against each 
other and not against him. 

The motion to dismiss the attachment 
will be overruled. 

A. L. Meinicke, for Plaintiff. 
Pogue & Pogue, for Defendant. 



THE BAR AND TH£ PUBLIC. 

[Addrent of Albert D. Eutly of Rockford, upon 
"Ttie Bar and tbe Public" before the membera of the 
Illinois State Bar Association. | 

"God works wonders now and then. 
Behold two lawyers, honest men,'* 

One of the conundrums we had pro- 
pounded to us as children, and how many 
generations before us heard the same I 
know not, was, *'Why is a lawyer like a 
restless sleeper ? " The alliteration upon 
the word lawyer, asserting he is an 
Ananias is equally familiar. A toy tor 
children years ago was a miniature effigy 
of a town crier with a little placard en 
his bell inscribed, *Xost, a lawyer's con- 
science ! '* It may be of some satisfac- 
tion to know that the most pointed wit- 
ticisms and cutting sarcasms have been 
uttered by those who were unacquainted 
with the American lawyer. 

It would be folly even for a lawyer to 
assert there were not questionable prac- 
tices with some, but in whose interest 
often were these same questionable prac- 
tices committed ? When disclosures fol- 
low, and it is a rule of morals that 
wrongs cannot be kept concealed, the 
public too often overlook .he instigator 
of the wrong, the recipient of the unjust 
gain, the client, but cast the opprobrium 
upon the lawyer, who is merelv the 
agent. 

Mankind in all walks of life will bear 
watching, be he a laborer on the street 
or a preacher in the pulpit. The honest 
man courts it, the dishonest man frets 
under it, but in no business or profession 
so much as the law, do the individual 
members so watch the conduct of their 
associates and so fearlessly expose dis- 
honorable practices. 

Speaking of honesty in the broad 
sense, it is commonly supposed clergy- 
men rank as the greatest exponents of 
its benefits in daily practice. It is an 
error so to believe. He occasionally 
preaches honesty from the pulpit, and 
generally to a listless audience, while the 
lawyer in his office is almost daily called 
upon to direct others into the paths of 
honesty. The lawyer's observation has 
plainly demonstrated that, if a person 
will not be honest to himself and others 
because it is right, yet that in honesty is 
the most permanent profit. 
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As a contrast to the pleasantries in- 
dulged in and about the bar, Talmage 
said in his sermon last Sunday that law- 
yers as a class are more unprejudiced 
than any other individuals, and that if 
he was on trial for his life, and desired 
just ce, he would rather trust to the ver- 
dict of a jury of twelve lawyers than to 
twelve ministers of the Gospel. 

Tell me what class of individuals tlie 
public so trust? What class has been so 
true to its trust? Read the daily news- 
papers,, search the records of the courts, 
and mark how seldom a lawyer is accused 
of embezzling funds coming into his 
custody. 

Sooner or later, in' one manner or 
another, the public places the custody of 
its possessions into the hands of the 
lawyer and banker. How does it treat 
the two, and with what result ? 

The client places money in the custody 
of his lawyer to be applied as diriected, 
and. as a rule, takes no receipt. He de- 
posits money with his banker, but invari- 
ably takes a voucher. There is no super- 
visory examination of the affairs of a 
lawyer, but the public causes quarterly 
examinations to be made of the affairs 
of its i'lcoiporated banks. Within the 
past two years four thousand lawyers 
have been practicing in this city, and 
during the same time fifty-three incor- 
porated banks have been depositories of 
the public. Of all the milHons coming 
into the custody of these attorneys the 
amount embezzled, so far as is known, is 
less than $10,000. 

Eight per cent, of these fifty three 
banks, having a nominal capital and sur- 
pliis of three millions and deposits of 
fourteen millions, are now in the hands 
of receivers. What the loss to the de- 
positors is, is not known, but it is known 
that nearly, if not all, the nominal capi- 
tal and surplus has been lost, and that 
in some instances the stockholders will 
be as^ssed. This doeis not include the 
record of private bankers, but^in their 
cases the abuses of trust have been more 
flagrant, and the percentage ot payment 
to depositors will be much less. 

Officers and directors of banks s^re sim- 
ply trustees. Trustees for the stock- 
holders, trustees for the depositors. 
There is no rule in equity more sacred, 
and from which there is less deviation 



than that a trustee shall not use the trust 
estate for his own personal benefit. So 
unyielding is the enforcement of this 
rule that, when a trustee violates it and 
gains, the gain*belongs to the estate; aad 
when he loses, the loss must be borne by 
himself. There is no balancing of gain 
and loss. 

What caused the wrecks of these banks 
and bankers was the violation of this 
rule. The officers and managers nsed 
the trust funds in personally borrowing, 
or in protftoting enterprises in which 
they were interested. The same breach 
of duty has caused the wrecks of hun- 
dreds of others. With hardly an excep- 
tion, when demands weie made upon 
these banks which they were unable to 
ir.eet, if the officers and directors who 
were borrowing therefrom, or the enter- 
pri.ses they were promoting from the 
funds of the bank could have met their 
obligations, they would have success 
ful!y withstood the drain. 

What is the duty of the bar to protect 
the public from the violation of this rule 
of equity ? It is to see that laws are en- 
acted prohibiting officers and directors o*" 
banking associations from borrowing of 
the funds which it is their duty toguard. 
If the security offered is suitable for 
their own institutions, the officer or di- 
rectors desiring a loan can obtain it from 
another. To the preservation of the 
savings of the public no single law could 
be enacted which experience teaches 
would be more beneficial. 

In civil life the bar has ^^umished 
many of the greatest men known to his- 
tory. It has been a forceful a^ent in the 
progress of civilization. Civilization 
only advances as unjust laws are re- 
pealed and just laws enacted. Who first 
recognizes the necessity of change? The 
lawyer. How? In the study of some 
case, or in a wrong other\vise brought to 
his notice. 

No body of individuals becomes a 
nation without law. It has been truly 
said that "The security of a nation de- 
pends upon the wisdon of its laws and 
the justice with which they arc en- 
forced." • It follows that the liberties of 
the people are more in the keeping of 
the bar than in that of any da&s or pro- 
fession 
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In this country the greatest single 
power in legislation has been the bar. i 
Time was when to be a nati'onal or state 
representative was a recognized honor. 
Then it was that able members were 
willing to take ofif their time and give 
aid to government. The names of those 
who won undying fame for themselves 
in the halls of congress and honor for , 
the country which produced them, need 
not be mentioned. Their labors are of 
the history o\ our land. Seldom now 
will representative members of the bar , 
accept elective offices, and why? Be- 
cause the indiSerence of the public hasf 
allowed offices to be filled by those whose 
prior training, education and environ- 
ment has not given them sufficient 
strength to withstand the appeals of cor- 
ruption. The correction of this evif- 
does not lie alone with the bar; it lies 
w^th the bar and the public. Let the 
bar take the initative, and the public will 
follow, and cease indiflFerence. 

A temple of justice invisible to the 
eye has been erected. It belongs to the 
public. Its keeping is with the bar. 
Webster said of it: *'Whoever labors 
on this edifice with usefulness and dis- 
tinction ; whoever clears its foundations, 
strengthseeks, among other privileges, 
the monopoly of holding office in the 
third department of the goveft-nment, 
for none others are eligible; But such 
monopolies and privileges must be justi- 
fied, otherwise they are held without 
right. How at the end of the nineteenth 
century, can we, as a professioui claim 
them Tyithout admitting our obligation 
to come up at least to the n;iinimum 
standard of professional attainment im- 
posed by every other enlightened nation 
of the world ? It is not setting up an 
aristocracy of the bar. It is only requir- 
ing that those who hold an important 
public franchise shall maintain their 
title to it by yielding a consideration 
which the public has a right to demand. 

It will not do to urge the record of 
the past, for, while we have had skillful 
lawyers and eminent judges, it is a 
record which will not* bear unqualified 
praise. It is,, unhappily, too full of 
blundering and waste and delay and 
miscarriage in the administration of jus- 
tice, due to an uneducated bar. We are 
willing to let bygones be bygones, and 



to suffer those who have already entered 
the profession by the back door to serve 
their time without reproach, but we are 
not sufficiently in love with them to wish 
to augment their number. We insist on 
keeping pace with the progress of the 
times. We are not content that the bar 
at the close of the nineteenth century 
shall travel in an ox cart, while com- 
merce, and manufacture, and invention 
and science ride past us in the lightning 
express. We want to count lame and 
halting procedure, useless litigation, tedi- 
ous delay and frivolous appeals among 
the things of the past. In a word, we 
want an educated and enlightened bar. 

But the whole argument for general 
education as a condition of professional 
study was put by Blackstone, and felicit- 
ously, 140 years agp. 

**lf the student in our laws hath form- 
ed both his sentiments and style by 
perusal and limitation of the purest clas- 
sical writers, among whom the histor- 
ians and orators will best deserve his re- 
gard; if he can reason with precision, 
and separate argument from fallacy, by 
the clear, simple rules of pure, un- 
sophisticated logic ; if he can fix his at- 
tention, and steadily pursue truth 
through any the most intricate deduction, 
by the use of mathematical demonstra- 
tions ; if he has enlarged his conceptions 
of nature and art, by a vitw of the 
several branches of genuine experiment- 
al philosophy; if he has iniprosid on his 
mind the sound maxims of the law of 
nature, the hist and most authentic 
foundation of human laws; if, lastly, he 
has contemplated those maxims reduced 
to a practical system in the laws of im- 
perial Rome ; if he has done this, or any 
part of it, a student thus qualified may 
enter upon the study of the law with in- 
credible advantage and reputation." 

The bar of Ohio has played an honor- 
able part in the history of American 
jurisprudence. Our predeceissors have 
left us a fair heritage, which it is our 
duty to preserve. We have declared, as 
they would have done in our lime, for 
thorough and liberal legal education. 
We must make that declaration good. 
We have provided ample means of gen- 
eral education at the public expense, and 
we have established a university law 
school (one at Cleveland, one at Colum- 
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bus and one at Cincinnati) within three 
hours of every homci in the State. In 
the* presence of those facilities we are^ 
enabled to insert that no man in this 
great Commonwealth shall henceforth 
come inadequately prepared to the dis- 
charge of the high and honorable duties 
of an attorney or councellor at law. 
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THE FOREMOST OHIO LAW PAPER. 

The growth of this paper during 
1890 has beefi> so fnarked that we eon- 
jidefUly assef*t that it fiow has a greater 
circulation than any other Ohio law 
paper. It €Uso confaifis so tntich tnore 
legal niattttr that we are justified in 
claiming it fo be tJie leading paper in 
its class. 



A lawyer at Strattord, Ont., wnose 
sign read, **A Swindle/' was advised by 
a friend to have his first name spelled 
out in full — Arthur, or Andrew, or what- 
ever it might be. He didn't follow the 
advice, however. His first name is 
Adam. 



In case where a servant is wrongfully 
discharged, the general rule is that he 
is entitled to recover his wages for the 
balance of his term of employment, leiss' 
what he has made or might have made 
in some other position during that per- 
iod and that he is required to usie reason- 
able diligence in seeking some other 
position. The question whether he- is 
entitled to recover the expenses of his 
search for other employment came up 
for the first time in the case of Tickle v. 
Andrae Manufacturing Company^ 70 
N. W. Rep., 292, (Wis.) The lower 
court held that, as the master might 
show, in mitigation of damages, that tlie 
servant had secured other employment, 
the servant should be credited with rea- 
sonable expenses incurred in seeking 
new employment. The supreme court 
took the opposite view, holding that the 
manner of obtaining employment, and 
the place where it best may be obtained 
are questions to be decided by the ser- 
vant himself, and that any traveling or 
other expenstrs he may consider neces- 
sary for the purpose are matters entirely 
within the exercise of his own discre- 
tion and of no concern to the former 
employer. It may seem a little strange 
that the rule is that the discharged ser- 
vant must use due diligence in seeking 
other employment in order to reduce the 
masters* damages, and cannot recover 
reasonable expenses incurred in the use 
of such diligence. Yet such is the hold- 
ing of the supreme court of Wisconsin. 



PERSONAL INJURIES— MALPRACTICE. 
[Knox Common Pleas Court, May 28, 1897.] 

Oborgb K. Tish v. Andrew D. 
Welker et al. 

CHARGE TO THE JURY. 

Gentlemen of the Jury: The plain- 
tiflF in this case. George K. Tish, files 
his petition against the defendants, An- 
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dr^w D. Welker, Frank C. Larimore, 
and Daniel S. Coleman, and' says that on 



fracture or set said broken bone, or 
treat the same, and that the plaintiff 



or about the 12th day of August, 1893, 1 should employ an experienced and skill- 



the plaintiff broke and fractured the 
femur bone of his right leg ; that on said 
date, the defendants, holding them- 
selves out as surgeons, were employed 
by the plaintiff, as surgeons, to set said 
bone in its proper place, reduce said 
fracture and to attend plaintiff until he 
should become cured; that the defend- 
ants thereupon entered upon said em- 
ployment, but were so negligent and 
unskjillful in attempting: to reduce said 
fracture, and in attending and dressing 
said leg that said bone was not set in 
its proper place, nor said fracture pro- 
perly reduced; and that by reason 
thereof, plaintiflF has become seriously 
and permanently maimed and crippled, 
,and has suffered, and will continue to 
suffer great pain as long as he lives; 
that he has been unable and will al- 
ways be unable to travel or walk about 
without great difficulty and suffering; 
that his capacity for labor and following 
his occupation in life, has been, and 
will continue to be, seriously and 
•greatly impaired. 

That by reason of the premises he 
has been damaged in the sum of five 
thousand dollars, for which he asks you 
to return a verdict in his Tavor. 

To this petition the defendants 
have filed each his separate answer. 

The defendant, Andrew D. Walker, 
says that he admits that on the 12th 
day of August, 181 'o, the bone of the 
plaintiff's rij^ht le^: was broken, as al- 
. leged in his petition: and for his de- 
fense, he denies that he held himself 
out as a surereon ; denies that he was 
ever employed by the plaintiff to reduce 
said fracture or set said broken bone. 
He says that at the time the plaintiff 
was injured, he was a practicing phy- 
sician and lived in the village of Gam- 
bier ; that on said day he was called to 
see plaintiff soon after the plaintiff was 
injured, and after he had made an ex- 
amination of plaintiff's injured leg he 
then and there notified the plaintiff, 
that this defendant's limited skill and 
experience in surgery, and in the treat- 
ment of such serious injuries as that 
which the plaintiff had sustained, he 
would not .undertake to reduce .said 



ful surgeon to perform the services re- 
quired ; and that thereupon the plain- 
tiff did employ the defendant, Frank 
C, Larimore, a learned experienced and 
skillful surgeon, and the defendant, 
Daniel S. Coleman, to render such ser- 
vices as his case required. 

This defendant further sa3's, that he 
never had .charge or control ol the case 
and never was in any way responsible 
for the treatment thereof, the same be- 
ing by said plaintiff wholly intrusted 
to other persons than this defendant: 
and he denies each and every other 
allegation of the plaintif}*s petition, not 
expres.sly admitted by him to be true. 

The defendant, Frank C. Larimore, 
says that he admits that on the 12th 
day of August, 1893, the plaintiff was 
injured as alleged in his petition; be 
admits thai this defendant held himself 
out to be a surgeon, and was, on said 
day, employed b}' the plaintiff to «educe 
said fracture and set said broken hone, 
which work this defendant says he then 
and there did in a careful, proper and 
skillful manner ; that this defendant 
with his own consent, was bj^ the plain- 
tiff discharged from all further care or le 
sponsibility of treating said injured leg. 
He denies that he was in any way neg- 
ligent or unskillful in his treatment or 
management of plaintiffs injured leg. 
And for a further defense, this delendanl 
says that if plaintifTs said leg is now de- 
formed or crippled, or painful the tome 
is wholly the result of said injury,, and 
of plaintiff sown misconduct, negligence, 
and disobedience of this defendant's in- 
structions in regard thereto; and hede 
nies each and every other allegation not 
expressly admit* ed by him to be true. 

The defendant, Daniel S. Coleman, 
admits that on the 12th day of A:igiist, 
189-^, the plaintiff was injured as alleged; 
that he, this defendant, at that time was 
a surgeon ; and for his defense, he denies 
that he was ev^r employed by the plain- 
tiff to reduce said fracture or set ^aid 
broken bone, or that this defendant ever 
undertook to do the .same, or ever had 
anything whatever to do with plainlifTs 
injured limb, until the said fracture had 
been reduced and said broken bone set 
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by the defendant, Frank C. Larimore ; 
after which this defendant did, at the re- 
quest and instance of the plaintiff, visit 
him, the Sfiid plaintiff, and look after, 
treat and dress said injured leg, all of 
which this defendant did in a careful, 
proper and skillful manner. 

And for a further defense, this defend- 
ant says that if plaintiffs said leg is now 
deformed or crippled, or painful, the 
same is wholly the result of said injury, 
and of plaintiffs own misconduct, and 
disobedience of this defendant's instruc- 
tions in regard thereto; and he denies 
each. and every other allegation of the 
plaintiffs petition not expressly admit- 
ted by him to be true. 

To the answer of the defendant, Frank 
C. LarimcJi-e, the plaintifi has filed his 
reply in which he denies that said Lari- 
more carefully or skillfully reduce4 ^^^ 
fracture of said broken bone; denies 
that the defendant, Larimore, was dis- 
charged by the plaintiff from further care 
and treatment of said injured leg ; and 
he denies each and every other allega- 
tion in said answer containerd. 

In reply to the answer of the defend- 
ant, Daniel S. Coleman, the plaintiff says 
that he denies each and every allegation 
set forth and contained therein. 

These pleadings make the issues j'ou 
are to decide, after carefully considering 
and weighing all the evidence introduced 
during the progress of this trial. 

The burden of proof is on the plain- 
tiff; and he must satisfy you, by a pre- 
ponderance of the evidence, of the truth 
of all the material facts in issue neces- 
sary to entitle him to recover. 

By "burden of proof' is meant the 
burden or duty of satisfying the minds 
of the jury, of the truth of all the ma- 
terial facts alleged by the plaintiff and 
denied by the defendant. 

By a preponderance of the evidence is 
meant that degree of evidence, produced 
in proof of facts, which, in the minds of 
,the jur}', outweighs all the evidence to 
the contrary. It is such evidence as in- 
clines the minds of the jury to believe 
the facts that constitute the claim of the 
plaintiff, rather than the facts upon 
which the defendants rely for a defense. 

This is a civil case, and not a criii)inal 
case that you are now trying ; and you 
should bear in mind the distinction be- 



tween a preponderance of the evidence, 
which is all that is required to turn thp 
scale in favor of the plaintiff in civil 
cases, and prove beyond a reasonal^le 
doubt which the state must always pro- 
duce before the jury can convict in cri- 
minal cases. You should rememberthat 
you are required to find by a preponder- 
ance only of the evidence, if you find for 
the plaintiff in this case, and not beyond 
a reasonable doubt. 

And now, gentlemen, I will instruct 
you as to the respective duties and re^ 
sponsibilitie^ of a surgeon and his patient 
If a person holds himself out to the pub- 
lic as a physician surgeon, the law re- 
quires him to possess and exercise 
ordinary skill and knowledge in his pro- 
fession in every case qf which he as- 
sumes the charge, or undertakes to treat. 
He is not required to possess the highest 
degree of knowledge and skill which the 
most learned and skillful in his professioti 
may have acquired, but he is bound tb 
possess and exercise, in his practice, at 
least the average degree of knowledge 
and skill possessed and exercised by tte 
members of his profession generally. 

A surgeon who holds himself out and 
offers his services to the public as a sur-. 
geon, impliedly contracts with every ope 
who employs him, that he has ordinary 
knowledge and skill in his profession; 
and also, that he will use reasonable and 
ordinary care and diligence in the exer- 
cise and application of his skill and 
knowledge, to accomplish th^ purpose 
for which he is employed; and if he does 
not possess an ordinary degree of knowl- 
edge and skill, or is negligent and care- 
less in his treatment of his patient, and 
injury results to his patient by reason 
thereof, without any fault or negligence 
on the part oi the patient, the surgeon 
would be liable in damages to his patient 
for the injury caused by his negligence 
or unskillfulnes.s. 

It is the duty of the surgeon, when 
he takes chai ge of a case .such as a broken 
femur bone, to give his patient all neces- 
sary and proper instructions as to what 
care and 'attention the patient should give 
his broken limb, in the absence of the 
surgeon, and the caution to be observed 
in the use of the limb before it is entirely 
healed. And it is the duty of the patient, 
and he is bound to adopt and follow out 
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all reasonable directions and requirements 
of the surgeon, relating to the treatment 
or care of the injured limb ; and it he 
does ■ not do so, and injurious conse- 
quences result from his failure to do so, 
he cannot recover damages from the sur- 
geon for want of skillfulness, or for neg- 
ligence on the part of the surgeon. 

By taking charge of a case a surgeon 
does not thereby guarantee to effect a 
cure, or restore the broken limb to its 
normal condition and usefulness. There 
is no warranty on the part of the surgeon 
to effect a cure, unless made by a special 
contract. But there is an implied con- 
tract that the surgeon possesses that 
reasonable degree of skill ordinarily pos- 
sessed by his profession ; and that he will 
use reasonable and ordinary care and 
diligence ; and he is not responsible for 
want of success, unless it is shown to re- 
sult from a want of ordinary skill or 
ordinary care and diligence. 

The first question you are called upon 
to determine, gentlemen of the jury, is 
whether the defendant, Dr. Welker, about 
the time of the injury to the plaintiff, 
held himself out as a surgeon; whether 
he assumed the 4uty and responsibility 
of treating the plaintiff's injured limb; 
that is. whether he was employed by the 
plaintiff or the relation of employer and 
employee was created between them; 
whether he informed the plaintiff that he 
would not assume the responsibility of 
treating the plaintifl 's limb, and that he, 
the plaintiff, must procure some other 
person more competent than he to under 
take that service. 

These are facts in issue between the 
plaintiff and the defendant. Dr. Welker; 
and the plaintiff must satisfy you, by a 
preponderance of tire evidence, that Dr. 
Welker did assume the duty and re- 
sponsil)ility of a surgeon in treating the 
plaintiff's broken limb, or his case as to 
Dr. Welker will fail. If the plaintiff has 
proved to you. by a preponderance of the 
evidence that Dr. Welker did assume the 
ditties and re.sponsibilities of a surgeon in 
the treatment of plaintiff's injury, you 
will next consider the rext questioh that 
arises in the case. If you do not .so find, 
then the defendant, Dr. Welker, would 
not be liable to plaintiff in this case, and 
without considering the evidence any 
further as to Dr. Welker. your verdict 



would be for him, whatever you find as to 
the other defendants. 

The question of employing the other 
defendants you are not called upon to de- 
cide from the evidence, for it is admitted 
by the defendant. Dr. Larimore. that he 
was employed by the plaintiff to treat the 
plaintiff's broken limb, by adjusting the 
pieces of the !x)ne, or setting it as it is 
commonly called ; and it is admitted by 
the defendant, Dr. Coleman, that he was 
employed by the plaintiff to dress and 
take care -of it, after it had l>een .set by 
Dr. Larimore. And these defendants 
further admit that they are, and were 
surgeons at that time. 

The next question in its order, for you 
to determine from the evidence, is 
whether the defendant, or thase of them 
you find were employed b> the plaintiff, 
and assumed the duties and responsibili- 
ties of surgeons, possessed and exercised 
a reasonable and ordinary degree of skill, 
as surgeons, in the treatment of the 
plaintiff^s limb. 

If you find, by a preponderance 
of the evidence, that ihe defend- 
ants, or any of them, did not pos- 
sess atid exercise a rea.sonable and 
ordinary degree of .•-urgical skill in 
the tieatinent of the plaintiff's broken 
limb, atid damages resulted, to the plain- 
tiff by reason thereof, without any fault 
on the part of the plaintiff that con- 
tributed to his injury, the defendant or 
defendants failing to possess and exercise 
ordinary surgical skill, would be liable 
to the plaintiff for the injury resulting 
therefrom; if«you do not so find they 
would not be liable on that account 

The next question for your consider- 
ation is whether the defendants, or any 
of them, were guilty of negligence in 
treating the plaintiff^s limb. The law 
does not presume negligence. It nwsl 
be established by proof ; and the burden 
of proving negligence, by a preponder- 
ance of the evidence, is upon him who 
alleges it. In this ca<e the burden of 
proving negligence in the defendant, or 
any of them, is upon the plaintiff. The 
fact that the plaintiff's limb is now in a 
crippled and deformed condition, if y^ 
find th6 fact to be so, does not raise the 
presumption that that condition was 
caused by the negligence of the d^ 
fendants, or any of them ; but the plain- 
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tiff must prove affinnatively, by a pre' 
ponderance of the evidence, that there 
was negligence in the defendants, or one 
or more of them, in the treatment of 
plaintifTs limb, before they, or any of 
them, would be liable in damages to the 
plaintiff on that account. 

In this connection you will consider 
the question made by the answer of Dr. 
Larimore. He alleges that what he did 
for the plaintiff was done with skill and 
care ; that he did set the plaintiff's bro- 
ken bone, and was with his'own consent 
discharged by the plaintiff from any 
further care or responsibility in the 
treatment of plaintiff's limb. If you find 
that this defendant was discharged by 
the plaintiff, as alleged by him in his an- 
swer, the court instructs you that he 
would not be liable to the plaintiff for 
the negligence or unskillfulness of any 
other person subsequently employed, by 
the plaintiff to take charge of, and treat 
his injury. 

You will also consider in this connec- 
tion, whether Dr. Welker procured the 
services of Dr. Coleman on his own ac- 
count, if you first find that Dr. Welker 
was employed by the plaintiff, or 
whether Dr. Coleman was employed by 
the- plaintiff. This question you * will 
understand is to be determined by you, 
only in the event that you find there 
was negligence on the part of the defend- 
ants, that produced the injury of which i 
the plainliff complains, without any fault , 
or negligence on his part ; otherwise, ' 
there would be no occasion for you to de- , 
cide this question. If you find, by a pre- '■ 
ponderance of the evidence, that Dr. I 
Welker employed Dr. Colemau to dress ; 
and treat the plaintiff's limb, on his own j 
account, after taking charge of and as- 
suming the duties and responsibilities of 
the case himself, and you further find, by 
a preponderance of the evidence, that 
the present condition of the plaintiff's 
limb was caused by the unskillful- 
ness or negligence of Dr. Cole 
man in dressing and treating it, 
without any fault or negligence on \ 
the part of the plaintiff that conlrib- ! 
uted to his injury, then Dr. Welker with | 
Dr. Coleman, would be responsible in ■ 
damages to the plaintiff: for it would be | 
negligence in Dr. Welker to employ an | 
unskillful assistant, and the negligence ' 



of Dr. Coleman, the employe, would be 
the negligence of Dr. Welker, the em- 
ployer, a you find there was such^ em- 
ployment, otherwise, Dr. Welker would 
not be liable for the injury resulting from 
unskillfulness or negligence of Dr. Cole- 
man, if you find there was such unskill- 
fulness or negligence. 

The next question tor you to decide 
and determine, is whether the plaintiff" 
was guilty of negligence that contributed 
to his injury of which the plaintiff com- 
plains, if you find for the plaintiff on the 
question of unskillfulness or negligence 
in the defendants, or any of them. 

The burden of proving contributory 
negligence on the part of the plaintiff, is 
on the defendants; and they must satisfy 
you, by a preponderance of the evidence, 
that the plaintiff was guilty of negligence 
that contributed to, or caused the injury 
of which he complains, as alleged by 
them, unless the plaintiff's own testi- 
mony raises the presumption that he waS 
g:uilty of negligence that contributed 
to or caused the injury of which he com- 
plains, in that event, the burden would 
be upon the plaintiff to remove that pre- 
sumption by a preponderance of the evi- 
dence; and whether the plaintiff's testi- 
mony raises such a presumption is a 
question of fact to be determined by you 
from his testimony. 

The plaintiff was bound to observe and 
follow whatever instructions were given 
to him by his attending surgeon, as to ' 
the care to be taken, and u.se of his in- 
jured limb, if you find any such instruc- 
tions were given, and if he negligently 
failed to follow the instructions given 
him, or purposely disregarded the same, . 
and you find that such neglect or dis- 
obedience directly contibuted to the. in- 
jury of which the plaintiff complains,, 
then' he cannot recover in this action, 
although you find from the evidence that 
there was negligence or want of skill iti 
the defendants, or any of them, that also 
contributed to his injuries. 

If you find that no instructions were 
given to the plaintiff, yet, the plaintiff 
would be required to use and exercise 
such ordinary prudence and care in the 
use and treatment of his injured limb as 
would be expected of one not having any 
special knowledge of what would be re- 
quired of a person in his condition ; and 
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if he did not do so, but, On the contrary, 
was careless and' reckless in the use of 
liis injtired limb, before it was sufficiently 
strong .to be used, and that use contri- 
buted to produce the injury of which he 
complains, he cannot recover in this ac- 
tion, and your verdict should be for the 
defendants. 

Ordinary care and prudence is the ex- 
ercise of such care and prudence as or- 
dinarily prudent persons would use, 
taking into account the extent of their 
knowledge and information of the mat- 
ters involved, and' all the exigencies of, 
and circumstances surrounding the par- 
ticular case. 

It is a familiar principle in the law of 
evidence, that the opinions of witnesses 
are in {general incompetent ; but an ex- 
ception to this rule is that which allows 
the introduction of testimony by wit- 
nesses particularly skilled in a science, 
oi is well intormed in some particular 
matter, a thorough knowledge of which 
is not possessed by men in general ; such, 
for example, as the science and art of 
surgery. This class of testimony is 
known as expert testimony. WitneWs 
have testified in this case, giving their 
opinions alter having firsf shown that 
they ^ssess knowledge of the science of 
surgery. 

Opinions of witnesses are not desirable 
in any ca.se where the jury can get along 
without it, and it is only admitted from 
necessity, and then only when it is likely 
to be of some yalue. But expert testi- 
mony, especially when it is conflicting, 
should be received by the jury with cau- 
tion. I do not mean by that, that the 
testimony of expert witnesses is to re- 
ceive no consideration. It is entitled to 
be considered by the jury in connection 
with their own knowledge of the subject 
of the inquirer and to receive such 
weight to which in their judgment it is 
entitled. 

There have been offered in evidence, 
two photographic negatives, taken by 
the Roentgen or X-ray process, of the 
plaintiff's injured femur bone. Scien- 
tists, by the aid of that wonderful and 
mysterious force we call electricity, have 
discovered a process by which they .-are 
enabled to procure a photograph, show- 
ing the shape and size of the living 
human body, with a fair degree of ac- 



curacy. The negatives offered here in 
evidence in this case represent the shape 
and 3ize of the plaintiff 's right feroar 
bone, somewhat enlarged, at the' time the 
negatives were taken, namelv, Exhibit 
A, on the 24tH diy of October. 189(5. 
and Exhibit B, on the 9th day of May, 
1896. They differ some in appearance, 
and that is accounted for by reason of 
the fact that they were taken with the 
bone in different positions 'with regard 
to the apparatus used in taking them; 
Exhibit A showing the bone from front 
to rear, and Exhibit B from a different 
point, of view. You are to take these 
negatives and consider them as approxi- 
mately correct representations of the 
shape and size of the plaintiff's injured 
femur bone, at the time they were taken, 
and at the present time, for the purpose 
of aiding you in determining the extent 
of the plaintiff's injury, or in any other 
way in the consideration 6( the evidence 
in this case. 

If you find, gentlemen of the jury, by 
a preponderance of the evidence, that the 
defendants, or any of them, assumed the 
duties and responsibilities of treatingthe 
plaintiff's injured limb, and that they did 
not possess and exercise ordinar>* sur- 
gical skill, or were negligent in the treat- 
ment ot said injury, and damages to the 
plaintiff resulted therefrom, without any 
fault or negligence on his part that con- 
tributed to the injury, your verdict 
should be for the plaintiff, and against 
such defendant or defendants ; if you do 
not so find, your verdict should be for 
the defendants. 
. If you find for the plaintiff from the 
evidence and under these instructions, 
you will then determine the anioupt the 
plaintiff is entitled to recover; and in 
considering this question you will take 
into account the' pain and suffering, if 
any, undergone by the plaintiff, and 
arising from the injury caused by the 
unskillfulness or negligence, or both, of 
the defendants, or any of them, bearing 
in mind that you are to exclude from 
your consideration the pain and suffering 
caused by, and necessarily following the 
accidental injury to the plaintiff, but 
only that, as I have said, ari.sing froni 
the unskillfulness or negligence, or both, 
in the treatment of the plaintiff'^ injured 
limb. You will also consider the per- 
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nianency of the plaintiff's injury, if you 
find it is permanent, and the hindrance 
or inabilitay it causes the plaintiff, and 
will probably cause him in the future, in 
following his .usual occupation in life; 
the annoyance it has caused, and will 
probably cause him and all the other 
consequences necessaril}^ flowing from 
the injury caused by such unskillfulness 
or negligence. And from a considera- 
tion of all the e\adence, you will return 
your verdict for such an amount as will, 
in your judgment, fully and fairly com- 
pensate the plaintiff for the injuries he 
has thus sustained. The plaintiff can 
recover tor such damages only as natur- 
ally flow from and are the immediate re- 
sults of the wrongful acts complained of ; 
and in determining the amount of 
damages you should be governed solely 
by the evidence introduced, and you 
have no right to indulge in conjectures 
and speculations not supported by the 
evidence. 

You are the sole judges of the credi- 
bility of the witnesses, and the weight to 
be given to the evidence. You have a 
right to determine from the appearance 
of the witnesses on the stand, their man- 
ner of t.estifying. their apparent candor 
or frankness,. their apparent intelligence 
their interest in the event of the trial, 
and from all the circumstances appearing 
on the trial, which witnesses are worthy 
of credit, and give weight to their testi- 
mony accordingly. 

If you find for the plaintiff, and 
against all the defendants, your ver- 
dict will be against the defendants gener- 
ally, without naming them ; if you find 
for the plaintiff, and against any one or 
two of the defendants, you will designate 
by naming in your verdict, the defend- 
ant, or defendants, against whom it is 
found, and also naming the defendant or 
defendants, in whose favor you find ; if 
you find for all the defendants, vour ver- 
dict will simply be for the defendants, 
without naming theni. 

If you find for the plaintiff.and against 
any or all of the defendants, you will 
find the amount the plaintiff is entitled 
to recover and return your verdict for| 
that amount. I 

Consider all the evidence in the case, 
give it such weight to which in your 
judgment it is entitled, and from a full 



and fair consideration ot all the evidence, 
decide the issues between the parties, 
and lender your verdict accordingly. 

On retiring to your room you will 
choose one of your number foreman, and 
after having agreed on a verdict, reduce 
it to writing on the blanks that will be 
furnished you, and return it, seal-^d, into 
court. 

The cause is now in your hands, gentle- 
men, and you may retire to your room 
for deliberation 

Verdict for defendants, generally. 

Ewing and Ewing, Cfitchfield and 
Graham and S, M. Htmter^ Attorneys 
for Plaintiff. 

Cooper and MoorCy J. B. IVaighi and 
W. L: McElroy, Attorneys for Defend- 
ants. 



SUPREME COURT OF OHIO. 

Official Record of Proceedings. 

New Cases. 



New cases filed in the Supreme Court since 
Aug. 25, 1897. 

o«84. The B. & O. R. R. Co. v. John Robinson. 
Error to the circuit court of Knox countv. .J. 
H. Collins, for plaintiff. Critchfield & Graham, 
\V. C. Cooper and J. B. Waight, for defendant 

5685. William J* Shields v. John T. Murphy. 
Error to the circuit court of Lickine county. 
S. M. Hunter, for plaintiff. Edward Kib'er. for 
defendant. 

5686. The Phenix Insurance Co. v. The Port 
Clinton Fish Co. et al. Assignees. Error to the 
circuit court of Ottawa county. Dickey, Brewer 
& McOowan and Wm. Gordon, for plaintiff. C. 
I. York and E. G. Love, for defendants. 

5(>87. Susan Crisweld v. Harrison Crisweld et 
al. Error to the circuit court of Stark countv. 
Meyer & Piero, for plaintiff. John H. Sponsell, 
for defendant. 

5688. Orson A Britton v. The Chelson Jut^ 
Mills. Error to the circuit court of Cuyahoga 
county. Louis J. Gossman and Long and Long, 
for plaintiff. 

56^{9. Mary Magdalena Kuhns v. Teresa 
Riejfler et al. Error to the circuit court of 
Stark county. Dav, Linch & Day, for plaintiff. 
Clark. Ambler & Clark, for defendant. 

5690. E. D. Smith V. The Merchants- & Far- 
mers, Bank of Blanchester. Error to the circuit 
court of Clinton county. Smith & Savage for 
plaintifif. Mills & Clevenger, for defendant 
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5691. The State of Ohio v. Ephriam U. Ride- 
Douret al. Error to the circuit court of Panldiug 
county. W. P. Corbett for plaintiff. Suook & 
Wilcox, for defendants. 

5692. Sargent P. Peabody v. The Bending 
Mfg. Co. et al. Error to the circuit court of 
Pranklin county. J. H. Collins. E. B. Dillon and 
kichard Jones Jr. forplaintiff. John J. Stoddart, 
for defendant. 



The John Hancock Mutual Life Ins. 
Co. V. William M. Warren. Error to the circuit 
court of Deleware county. W.J. Davis and Geo. 
K. Nash, for plaintiff. P. M. Marriott and J. S. 
Jones & Sons, for defendant. 

5694. Edward Isaac v. Louis J. Grossman, 
assignee. Error to the circuit court of Cuyahoga 
county. Arthur A. Steams, and Nathan Loeser, 
for plaintifif. Wm. H. Beavis, for defendant 

5695. C. Harrington et al. Ex*rs. v. William 
W. Watkins, Rec. Error to the circuit court of 
Ashtabula coUnty. Northway & Perry, Tutile & 
Tuttle and Washington Hvde, for plaintiffs. 
Hoyt & Munsell, for defendant 

. 5696. Alice B. Grandin et al. v. William A. 
Goodman, Trustee. Error to the circuit court 
of Hamilton county. Oeum ent Bates, for plain- 
tiff. Clemnient Bates aiid Pollett & Kelley, for 
defendant 

5697. The City of Toledo V. Anna C. Mott et 
al. Error to the circuit court of Lucas county. 
W. A. Mills and Julian H. Tyler, for plaintiff. 
Hamilton & Kir by and Geo. A. Bassett, for 
defendants. 

5698. The City of Toledo v. Thomas C. Row- 
land et al. Error to the circuit court of Lucas 
county. W. A. Mills and Julian H. Tyler, for 
plaintiff. Hamilton & Kirby and Potter & 
Emery, for defendants. 

5699. Charles H. Hoyt et al. v. The W. J. 
Morgan & Co. Error to the circuit court of 
.Cu3-ahoga county. William B. Beebe and A. A. 
Stearns, for plaintiff. 



Evening Law College. 



BE EARNING WHItE LEARNING. 



Baldwin Unlversltu Law School 

Iffill open in Caae Library Building, Cieveiatid, 
September 22nd, 1897, 



TUITION, IBO.0O PER YEAR. 



Three years course as thorough as in any 
law college. 

D«gr«« of LL.B. Confcrrtd. 

Members of Faculty : -Dr. M. F. Warner, 
President; Hon. C. S. Aentley, Dean, Ute 
Judge of the 6th District Ohio Circuit Court ;^ 
Hon. H J. Caldwell, Judge of the 8th District 
Ohio Circuit Court ; Hon. A. W. Lamson, Judge 
of Court of Common Pleas, Cuyahoga County, 
Ohio; Hon. B. J. Blandin, late Judge of Court 
of Common Pleas, Cuyahoga County, Ohio; 
Arthur E. Rowley. Ph B., and Willis Vickcry, 
LL.B. 

Fot full information and catalogue, call 
on or address 

WILLIS VICKERY, Secy.. 
709 The CUiShoga Clsvtland. OWs. 
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SubsorlpUons and bnainesB oommunioatloiiB should 
be sent to the publishers. 

SUBSCRIPTION PRICE. S2.00 PER YEAR. IN ADVANCE. 

One YOlume each year, beginning with NoYember. 



Ohio Decisions. 

The publishers of the Legal Nkws publish annually 
three Yolumes, which contain the reported decisions 
of the courts of record of the state, under the title of 
Ohio Decisions. Advance sheets of these Yolumes for 
temporary use of Hubscrlbers are issued each week as 
supplements to the Lboal Nbwb, without additional 
dharge to subscribers to the TOlumes. 

Bound Volumes 

of Ohio Decisions snbsequenb to volume 8, delivered 
express paid, to subscribers. 18.60 per volume. 

Supreme Court Reports. 

The publishers of the Lboal Nbws now have the 
contract for publishing the Supreme Court Reports of 
the state, and are enabled to attach advance sheets 
of these volumes to the Lbqal News, as a second 
supplement, without charge. These sheets are only 
for temporary use and do not Include indexes. 

New Subscriptions. 

New subscriptions can begin at any time, and back 
numbers of the part devoted to the Lboal Nbws to 
the beginning of the subscription year will be supplied 
if desired: but no advance sheets of the Ohio Decis- 
ions will be supplied back of the commencement of 
the current volume. 

Vol 1 of Ohio Decisions, Circuit Courts, began No- 
vember 88, 18B6. 

Vol. 1 of Ohio Decisions, Lower Courts, began No- 
vember 28, 1886. 

Bound Volumes. 

Bound copies of Vol 1, Vol. 8 and Vol. 8 of the Ohio 
Decisions can be had at 88.60 per volume. If bound in 
fun sheep, or 88.8S per volume in half sheep. 

Bound volumes of Vol. 1, Obio Lboal Nbwb (Toledo 
Legal News) will be furnished at 88.00 per volume. 

Bound copies of Vols. K 8 or 8 of Ohio Decisions, or 
of the Lboal Nbws will be sent in exchange for the 
advance sheete, at 81.00 per volume in full sheep or 76 
cents in half sheep. 



Entered at thePostofflce, NorwaUc, Ohio, as second 
class matter. 



THB FOKSMOST OHIO LAW PAPBk. 

The growth of ihU paper during 
1896 has been ,80 marked that we con- 
fidenUy tMseri that it now has a,greater 
oireuiation than any other Ohio law 
paper It also contains ao much fnore 
legal matter that we are JustifU:d in 
claiming it to be the leading paper in 
its class » 



No divorces are granted* in ^^exico. 
The courts for good and sufficient reas^ 
ons, will grant a .separation for forty 
years, but that is the most that can b^ 
done. 



An unsigned, unattested sheet making : 
an additional bequest, attached by a 
testator to his will after its execution,' 
is held to be made effective as part of 
the will by a subsequent codicil. SAaw 
v. Camp, (III.), 36 L. R. A., 112. 



A lien for a street assessment is held 
to be by necessary implication prior in 
rank to an antecedent mortgage, whei* 
the city charter authorizes such assess-* 
ments with a lien therefor without ex- 
pressly declaring their right. Dre^stnan 
v. Bank, (Ky.), 86 L. R. A., 121. 



One who steps around behind the •. 
street car from which he alights and at- 
tempts to cross a parallel track without 
looking for an approaching car thereon 
is held to be guilty of such neglig^ence as \ 
will preclude any recovery for injuries if 
he is struck by the other car. Traciton . 
Co. V. //e/ms, (Md.), «6 L. R. A., 215. . 



The judges of the circuit courts of Ohio 
met in Columbus this week, and fixed 
the terms for holding court in all dis-* 
tricts for the coming year. Judge C. C. 
Shearer, of Greene county, was elected 
chief justice. Resolutions on the death 
of Judges C. H. Scribner, of Toledo, 
and Milton Clarke of Chillicothe, were 
adopted. 



A public square in a town or village , 
treated as such for more than eighty 
years, is held to be irrevocably dedicated 
for public use and the county court is 
denied the power to sell such square to 
private persons for the erection of pri- 
vate buildings thereon . Stnrmer v. 
County Court, (W. Va.), 36 L. R. A..' 
300. 
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A suit to test the constitutionality of 
the act of the general assembly, under 
which official court stenographers are 
appointed in certain counties of Ohio, 
has been started in the Wayne county 
eommon pleas court. A. S. Thomas, an 
attorney, is the plaintiflF, and James A. 
Newkirk, stenographer, and county au- 
ditor A. B. Peckinpaugh and county 
treasurer A. W. Blackburn, the defend- 
ants. 



An agreement between several per- 
sons to subscribe for stock for the pur- 
pose of 'establishing a co-operative store 
under the contract of three persons as 
directors with a division of the profits 
in proportion to the amount contributed 
is held, to constitute a partnership, and 
Where the shares are made transferable 
a sale of some of them does not dissolve 
the partnership. Carter, D. & Co, v. 
McClnre.L. & Co,, (Tenn.), 36 L. R. 
A.. 282. 



The lien of a judgment on land as 
against a bona fide purchaser is held not 
to be lost by failure of the clerk to enter 
it in the judgment docket where the 
statutes require it to be so entered and 
make the docket a record to be open 
for examination, with a provision for the 
liability of the clerk to another person 
injured by his neglect to enter a judg- 
ment and expressly declaring that all 
final judgments are liens on land for ten 
years after the "rendition thereof" 
Johnson v. Schlosser, (Ind.), 86 L. R. A., 
69. 



Judge D. W. C. Loudon, one of the 
most, .prominent lawyers in southern 
Ohio, died suddenly of neuralgia of the 
he^rt at his residence in Georgetown, 
last Sunday afternoon. Judge Loudon 
for many years presided over the com- 
:4non pleas court of Brown county and 
had always taken an active part in Re- 
publican politics. Two years ago he 
was the Republican nominee for con- 
gress; but was defeated at the polls. His 
death was a great shock to his extensive 
circle o^Jriends. He had been enjoy- 
ing perfect health and on last Saturday 
appeared in court as counsel in an im- 
portant case. He was 70 years of age. 



Last Saturday, suit was commenced 
against the county commissioners of 
Champaign county by B. F. Church, ad- 
ministrator of the estate of /'Click" 
Mitchell, who was hanged on June 4th, 
to recover $5,000 damagel^ provided by 
the Smith anti-lynch law, to the next of 
kin of a person meeting death by mob 
violence. The petition recites that 
Mitchell had two half brothers and two 
half sisters who were his next of kin; 
that he was confined in the county jail 
under sentence to the penitentiarj' on a 
felony ; that an unlawful gathering of 
citizens, assembled to exercise correc- 
tional power, did inflict such injury by 
lynching as to cause the prisoner's death 
and judgment for the sum of $5,000, as 
provided by the Smith anti-lynch law, 
is asked. 

The Smith law fixes the amount of 
damages to be collected and prohibits a 
compromise. This., feature of the law 
was declaied unconstitutional by the 
common pleas court of Cuyahoga in the 
case of Caldwell v. Comtnissioners, 6 
Dec., 367, this was an action for dam- 
ages for personal injuries recieved by the 
plaintiff, during the lecent strike of the 
Brown Hoisting aind Conveyancing Co., 
of Cleveland. As the present action is 
the first in the state, commenced under 
the law for death caused by mob violence, 
the decision of the court will be awaited 
with interest. 



DEATH OF HON. EDWARD H. FITCH. 

In the death of Hon. Edward H. 
Fitch, who died at his summer residence 
at Conneaut, Wednesday morning of last 
week, the bar of Ashtabula couoty has 
lost one of her foremost and most bril- 
liant and respected members. 

Hon E. H. Fitch was for many years 
prior to his death one of the leading 
attorneys of Ashtabula county, and was 
also well known in the profession 
throughout the east. As a boy he at- 
tended the Ashtabula public schools, and 
continued his education in St. Catharines, 
Ontario. Later he finished at Williams' 
College, in Williamstown, Mass. He 
was a classmate and close Iriend of the 
late President James A. Garfield. 

October 17, 1^70, Mr. Fitch was ap- 
pointed by Governor R. B. Hayes, as 
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delegate to the National Capital conven- 
tion at Cincinnati, iiom the nineteenth 
congressional district. Prior to this ap- 
pointment he t¥as elected a member of 
the house of representatives, discharg- 
ing his duties with unusual ability and 
rare fidelity. In 1892, Mr. Fitch read 
an exhaustive paper before the Ohio 
State Bar Association on the "Torrens 
System of Registration* of Land Titles," 
virhich was published. In 1893, Governor 
McKinley appointed a commission to 
formulate this system. Mr. Fitch was 
made chairman of this commission. 

The philanthropic spirit which 
prompted Mr. Fitch's work in behalf of 
the Torrens* bill, made his interest in its 
ultimate passage one of deep import, and 
although the law was pronounced un- 
constitutional in Ohio, as a similar bill 
was in Illinois, he was very much en- 
couraged at the meeting of the state bar 
association which he recently attended at 
Put-in Bay, to fimd that the leading at- 
torneys and business men of the state 
are unanimous in their indorsement of 
this system, and assured him that they 
would support future eflPorts to push it 
through in spite of the conservatism of 
the supreme court, and the existing state 
constitution. 

He had devoted considerable time to 
scientific research, and since 1S57, has 
been a member and a fellow of the 
American Association for the advance- 
ment of science. 

Mr. Fitch was married in 1868 to Miss 
Alto D. Winchester, of Columbus. Eight 
children have been bom of this union 
of whom five survive. 

Mr. Fitch's death was a shocking .sur- 
prise, not only to his friends but to the 
family, as but a few hours before it 
occurred there was every reason to hope 
f hat he would recover. He had been 
staying with his family at their summer 
home on the shore in Conneaut, and'left 
a few days for Detroit, to attend the 
meeting of the American Association for 
the Advancement of Science, but he was 
taken ill when he reached Ashtabula, 
and, instead of continuing his intended 
trip, he Went to his Jefferson home where 
he hoped to be able to return to Con- 
neaut. 

In private life Mr. Fitch was implicitly 
trusted and warmly loved. He was the 



bulwark of his party, an honor to his 
community and to his country, his pro?, 
fession and to himself, and as such h^ 
left upon his fellowmen an impression 
that will not be effaced from the mem- 
ories of those who knew him. 



DOW TAX. 



Attorney General Monnett, Friday of 
last week rendered an important opinion 
in response to an inquiry by auditor of 
state, Guilbert, in which houses of ill re- 
pute at which liquor is sold are held 
liable to the payment of the Dow law 
liquor tax the same as saloons. The 
sale of liquor in such places is prohibited 
under heavy penalties, but the opiilion 
states that ' *not withstanding all these state 
laws in full force the constitutionality of 
which has been passed upon in each case 
by the lower courts,, complainants allege, 
that there are dver SOOhousesof illfame 
and other places in the state where in- 
toxicating liquors are sold contrary to 
law." After reviewing the statutes the 
opinion continues as follows : 

'*In conclusion, I therefore hold, that 
notwithstanding the criminal petlalty 
above referred to, attaching wherein 
parties make sales in brothels and houses 
of prostitution, that when the sales hav^ 
already been made or liquor has beeii^ 
given away, they will not be heard in 
law or justice to defend against the Dow 
tax, to say that they are selling liquor 
illegally. 

'*If that would be a defense and a mode 
of escape from paying the Dow tax, 
every saloon that wished to be dishon- 
orable enough to become a law violator 
and refuse to pay the Dow tax could .say 
they sold to minors and drunkards and 
were thereby doing an illegal business, 
or go so far as those defendants claim 
and become still worse violators of the 
law and start a brothel at each place 
where intoxicating liquors are sold and 
plead that in justification of their refusal 
to pay the Dow tax. 

"You should instruct each county au- 
ditor, as I gave you a written opinion on 
a similar subject before, to forthwith 
place every such person so selling, upon 
the duplicate, file the proof with the 
prosecuting attorney, iand if prosecuting 
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dttonfeys, sheriffs or police officers re- 
fuse to .act, and wink at plain violations 
of the criniinal laws of the state, county 
or city, .they should be removed from 
office either by impeachment or quo war- 
ranto. 

VLast year the State of Ohio collected 
off of dealers in intoxicating liquors, 
under what is known as the Dow law 
tax, ^1,002,478. As long as it is the 
policy of, the state to charge each dealer 
$350 for each place where such sales are 
conducted, the state owes it to them to 
see that the law is enforced against all 
^like, and not place a premium upon 
criminal evasions. 

^'I think it advisable to again call at- 
tention to the fact that under section 2 
'pf said Dow law said a.ssessment, together 
with &ny increase thereof and penalty 
thereon, attaches and operates as a lien 
)ipon the real property on and in which 
such business is conducted ; that if such 
lien is properly placed therein by the 
auditor ot the county, the owners of such 
real estate will be obliged to pay such 
taxes at the same time their other state 
taxes are paid, and in default thereof the 
property will be sold at delinquent tax 
. sale. This lien would attach and oper- 
ate for the liquor that had been sold on 
the premises and should not be evaded 
because the tenants or lessees were evict- 
ed or imprisoned under the other statute 
at some future time. If the estimate 
made is correct that there are 800 places 
as above described, now -evading the 
paying of the Dow tax, the state and 
cQunty treasuries are being defrauded of 
$100,000." 



MEMORIAL OF HON. JOHN J. HALL. 

Late a Ulember of the Summit County Bar. 

John J. Hall was born in Springfield 
•township, Summit county, Ohio, on July 
2, 1828, and he there passed the earlier 
years of his life. Employed substan- 
tially all the time at farm labor, he 
secured but a limited education in the 
country schools of that day, which was 
supplemented by attendance for about a 
year at Mt. Union Academy. He was 
married on April 18, 18^4, to Miss Cyn- 
thia A. Jones, of Damascus, Columbiana 



county, who survives him. His studies, 
preparatory for admission to the bar 
were pursued in the office of Edward 
Oviatt, Esq., at Akron, and he was ad- 
mitted at Canton, Ohio, in the year 18-')7. 
From that time forward he gave his 
attention exclusively to the practice of 
his chosen profession, residing all the 
time at Akron where he died on the 
morning of September 4, 1897. 

Although Mr. Hall's efforts in his pre- 
paratory studies and the early years of 
his practice were greatly impeded by 
reason of his limited educational advan- 
tages, yet he had an untiring industry, 
an unremitting application to his busi- 
ness, an absolute fidelity to interests of 
his clients as well as to all his engage- 
ments. He had a peculiar but forceful 
style of argument which was convincing 
and powerful because of his intense 
earnestness of manner, his blunt, direct 
and clear statement of his claims, and 
adding to all these tact and prudence in 
preparation for trial, an almost unerring 
judgment of men, a stalwart command- 
ing figure, frequent sallies of wit and 
sarcasm, a capacity for repartee and an 
ingenuity which never failed to make 
the most of an opportunity for appealing 
to the sympathies of the jury. His 
efforts as an advocate produced an effect 
which it was often impossible to renioye 
or even to parry ; and last, but not least, 
through his rugged and unswer^'^ing 
honesty in all his dealings, he became 
and was in the highest sense a success- 
ful lawyer during the last twenty-five 
years of his professional life. 

Mr. . Hall was an active and useful 
member of the American and Ohio State 
Bar As.sociations, from the organization 
of these bodies until his death. He 
attended every meeting of both until in 
1896; when an almost fatal illness kept 
him at home. He served continuously 
on many of their most important com- 
mittees, and in 1895 was elected presi- 
dent of the Ohio Association. He was 
always active and prominent both in and 
out of those organizations, in promoting 
improvement and reform in the admin- 
istration of justice, in raising the 
standard of qualification for admission 
to the bar, and was especially zealous 
for everything that tended to advance 
the interests and reputable standing of 
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the members of his chosen profession. 
' His attendance at the meeting of the 
Bar Association together with his well 
known sociable and genial dispositio.. 
afforded him the opportunity, always 
very pleasing to him, to cultivate the 
acquaintance of the most prominent and 
able men of his profession. He was 
highly esteemed by many of the leading 
lawyers of the state and nation. He not 
only derived great pleasure Irom his 
extended acquaintance, but he made ex- 
cellent use of it as a means for his own 
education and culture. 

Mr. Hall always thirsted after knowl- 
edge, and during the last half of his life 
read and studied many of the best and 
choicest books in the English language. 
He was an eager and appreciative student 
of both history and literature, and having 
a good memory, his mental growth and 
advancement were marked and unusual. 

The only official positions held by him 
were those of trustee of the Children's 
Home and member of the board of elec- 
tions of the city of Akron. In both of 
these he has been accorded the highest 
praise by all who were associated or came 
in contact with him for his efficiency and 
faithfulness in the performance of official 
duty. Although he was an outspoken 
and uncomprising partisan in politics; 
yet his political opponents, \yho were 
associated with him officially, have testi- 
fied heartily and uniformly to his unvary- 
ing fairness and unbiased action in all 
cases where his official conduct might 
have been turned to party advantage. 
As trustee of the Children's Home he 
was a most interested, watchful, intelli- 
gent and painstaking friend andprotector 
of the waras of that institution and was 
looked to and relied upon as such by all 
who had official or other relations with 
him. His great fondness for little chil- 
dren was well known. No matter when 
or where he saw a child he gave it some 
fond attention and would if possible, 
take it in his arms before leaving it. 
Although brusque and at times rough in 
his manner, he had a very kind and ten- 
der heart. He always welcomed the 
young attorneys to the bar and was glad 
to favor and help them in every proper 
way. 

His domestic relations were most 
exemplary and happy. Having no chil- 



dren, he regarded nothing as a sacrifice 
which would add to the comfoft, con- 
venience Or happiness of his wif^ ; and 
never allowed anything to interfere with 
his attention and devotion to her. 

The loss of such a man as this wUl be 
felt by his associates and by the conx- 
munity. To those who had felt nis in- 
fluence he must necessarily be missed. 
He is Y^ell worthy a of devout remem- 
brance and we ask that a copy of thi6 
memorial be entered at large upon the 
journals of the court, and an engi ossed 
copy, certified by the clerk be delivered 
to his bereaved and sorrowing wife. 

A. C. VoRis, 

C. 

J. 



September 9, 1897. 



S. COBBS, 
M. POULSON. 

Committee. 



ADDRESS BEFORE THE AMERICAN BAR 

ASSOCIATION. 

[Delivered by James M. Woolworth. President, at 
Cleveland, Ohio, Wednesday. August 25, 1897.] 

Gkntlemen: I warmly congratulate 
you, that the Association, at this annual 
meeting, completes a period of its ex- 
istence, and that what it has accom- 
plished may be regarded with just satis- 
faction. In 1877, in answer to the sug-' 
gestion of several gentlemen of the bar, 
a number of its members came together 
at Saratoga and framed the organization, 
which, without change beyond a natural 
development, continues to this day. 
Twenty years have passed away — 3. frac- • 
tion of a century ; one of those awfuj 
periods by which men measure the 
history of the race. These periods and 
fractions of them, a half, a quarter, a 
fifth of a century seem to have some- 
thing sacred, and stir the imagination. 
We may very well, at this time, indulge 
ourselves in a few words recounting 
what has been accomplished. 

The beginnings were small. At first, 
the Association did not greatly draw to 
itself' the public attention, nor a large 
attendance of members of the professipn. 
But, as the years went by, its numbers 
increased, including lawyers residing in 
every one of the states and territories, 
and what has been done at the annual 
meetings has excited general interest 
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throughout the country. The practical 
results* have answered all reasonable 
expectation. The influence o\ the Asso- 
ciation has been strongly felt in the 
movements in behalf of legal education, 
the uniformity of the laws, the expan- 
sion of the federal judiciary, the enlarge- 
ment of the sphere of international law, 
and other efforts to increase the useful- 
^ ness and dignity of the profession and 
assist the administration of justice. Be- 
sides, the papers, addresj>es and reports 
which have been sent forth form a con- 
tribution to the literature of the law and 
to the science of jurisprudence of great 
value and interest. Membership in the 
Association is esteemed in all parts as a 
distinction ; its honors are valued as of 
consequence ; its works is being enlarged 
/SO as to include many subjects of public 
interest; and its opinions upon im- 
portant measures are coming to be more 
and more respected. That the iSssocia- 
tion may grow and prosper is the wish 
of every member of the profession and 
of all good citizens. 

The pleasure of congratulating one 
another to-day for what has been stated, 
is qualified by two events of melanchoUy 
interest. Since our last meeting, the 
Honorable John Randolph Tucker has 
died. He was president of the Associa- 
tion in 1892-3; delivered the annual 
address in 1892, and read a valuable 
paper in 1888. He was a familiar and 
conspicuous figure at our meetings. His 
gracious and impressive personality, his 
wide and generous erudition, and his 
enthusiastic devotion to his chosen pro- 
fession as a teacher of the law made him 
an unique and interesting character. His 
public services and private virtues make 
it fit that at this meeting some special 
notice be taken of his death. 

In 1893-4, the Honorable Thomas M. 
Cooley was president of the Association. 
His address was of exceptional wisdom 
and power. In 1881 he read a valuable 
paper. 

His books on various branches of the 
law are very useful and are held in 'the 
highest esteem. His services in judicial 
and quasi judicial stations, extending 
through many years, cannot be over- 
estimated. Under the weight of great 
age, he has been withdrawn from any 
further share in the affairs of this world, 



and he now awaits the summons to 
another. You may think it proper to 
communicate to him some expression, 
in the hope that he may, before the end 
comes, apprehend the deep sincerity of 
your respect. 

During the year, gentlemen of great 
respectibility interested in the National 
Association of Credit Men have sought 
conference with me, with a view to joint 
action of their society and ours in an 
effort to secure legislation looking to the 
suppression of fraudulent practices of 
insolvent debtors. Their propositions 
seemed to me expedient and useful, but 
I do not feel authorized to go farther 
than express a personal sympathy with 
their efforts. You may think it wise to 
direct the executive committee or the 
committee on Uniform State Laws, to 
confer with the organization with a view 
to united action, in behalf of legislation 
on the subject in which it is specially 
concerned. 

The chairmen of most of the local 
councils, some at personal inconvenience, 
have secured for my use copies of the 
statutes enacted at the last sessions of 
the legislatures of their repective states, 
and have furnished me valuable notes 
upon such of those statutes as they 
thought of general interest. The acts 
of legislatare of California, New York, 
Colorado, Florida, Iowa, Nebraska, ' Penn- 
sylvania, Texas and West Virginia have 
not been issued in time to reach me ; but 
notes of the chairmen of the local coun- 
cils for California, New York, Pennsyl- 
vania, Texas and Florida enable me to 
measurably apprehend the nature of the 
legislation of those states. Georgia, 
Louisiana, Ohio, Vermont, Virgina and 
Maryland and the Indian Territory have 
biennial sessions, which did not fall in 
the past year. In Delaware and Oregon 
no acts of a general nature were passed. 
The following review covers acts of con- 
gress and of the legislatures of the other 
states. 

This great body of statutes compre- 
hends, on the one side, the legislation of 
congress, and, on the other, the acts of 
the council of the Cherokee Nation. The 
one concerns a great people of 77,000,000 
souls, occupying a large part of a great 
continent, with various, intimate and 
complex relations with all the nations of 
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the earth ; the other is the feeble imita- 
tion of civilized government by a com- 
munity, which, within a few generations, 
has partially abandoned the usages of a 
nomadic people. Between the two, are 
r!anged a miscellaneous mass of statutes, 
the general principles of which are homo- 
geneous and follow the lines of former 
legislation. 

(Here Mr. Woolworth enters into a 
very full review of the legislation of 
congress and the legislatures of the 
several states where the same were in 
session during the past winter.) 

UNIFORMITY OP THE LAW. 

Connecticut has adopted the proposal 
for amending and codifying the law of 
negotiable instruments. Persistance will 
bring one state after another to do so ; 
the first step.will then be taken to unify 
the laws. This cursory review of the 
legislation of the past year suggests 
several interesting considerations. One 
is, that, while the effort to harmonize the 
laws of the several states have not been 
as successful as was reasonably expected, 
there is a singular uniformity in the 
statutory enactments of the states. Our 
people are spread over a vast arena of 
territory; they are distributed among 
fifty states and territories ; the industries 
of these communities are diversified, and 
it seems reasonable that the habits of 
life though in one section should greatly 
differ from those of another. And yet 
it is a remarkable fact that the same sub- 
jects occupy the attention of the legisla- 
tures in all the states, excite the same 
feelings, sentiments and passions every- 
where, and are dealt with by all in sub- 
stantially the same manner. Uniformity 
comes of itself, and need to be promoted 
only in comparatively few directions. The 
fact is significant. It teaches us that we 
are one people, one nation; all the parts 
having a consistent form of organization, 
common methods of political and social 
action, common instincts, aspirations and 
destiny. With such a development of 
the national life, there is no room for 
sectional prejudices, and whoever seeks 
to excite them is not a good citizen. 

Another consideration suggested by 
this review of the legislation of the past 
year, is the increasing vigor of the po- 
lice power. Nine-tenths or more of the 



statutes were passed in its exercise, 
The activity of that power must neces- 
sarily increase as society becomes more 
and more highly org'anized; buj with us 
it seems to outrun necessity; like chil- 
dren we are apt to do, for the sake of 
doing. But there is more than that, 
There is a disposition, which hardly 
brooks restraint, to make use of govern- 
ment in aid of one class of citizens, or 
one kind of interests at the expense of 
others, to intrude into the affairs of in^ 
dividuals, and to encourage them to rely 
on what can be done for them, rather 
than on what they do for themselves. 

This leads me to some general obser- 
vation upon this tendency. 

Our countr)' is approaching an inter- 
esting conjuncture. I do not wish to 
exaggerate its gravity; it is impossible 
to underestimate it. But a fair and true 
estimate of it and of its issue will assist 
in conducting to their solution. In the 
course of our history, one question after 
another has presented itself, each in its 
turn seeming to involve the integrtity of 
the whole social system ; but the country 
has always come out of the disturbance 
and trouble, without suffering detriment. 
Indeed, when the crisis has been most 
alarming, and the popular instincts, 
' emotions, passions and intelligence have 
, been aroused and carried to a great 
; height of agitation, the stress and 
strain and hazardhave passed, leav- 
ing a renewed vigor,and a replen- 
ished and sometimes regenerate spirit. 
Our various experiences have issued 
ISO happily, that there has come to 
be among the people a conscious- 
ness of destiny, and a belief in Provi- 
I dence which has us in a gracious and 
I safe keeping. Accordingly, when at the 
' period we have reached, we take a look 
i back over the course traveled since the 
days of the founders of the republic, 
these crises and their issues, these agita- 
tions, disturbances and troubles, afflic- 
tions and agonies of conflict lose some- 
what of their several consequence and 
moment, and fall into the order of a con- 
sistent development. The way, as has 
be^n trodden day by day, after holding 
one direction for a time, has seemed to 
turn sharply aside, and then going on 
again for a distance to return somewhat 
to the former course, ascending aclivities 
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sometimes, a^d sometimes decending 
into the, abyss; but, seen from afar, the 
devious line is straightened, the in- 
equalities disappear, and a progress 
direct, certaiji and steady lies before the 
view. 

The conjuncture, therefore, which I 
torsec, like those which have been 
before, however serious it may seem at 
the present moment, it is not just cause 
for fear. At the same time, in the 
midst of all our confidence, we must not 
shut cur eyes to what is impending, but 
take good measure of it, and gird our- 
8elvps,' so as to give the help our coun- 
try needs, in order that she may come 
forth happy, successful and regenerate. 
Without keeping you longer from the 
issue, I m$iy state it thus : the system, 
political, industrial and social, which our 
fatherJi founded, the doctrines and postu- 
lates, the methods and institutes of that 
system are on one side. On the other, 
new forces, theories, maxims and dogmas 
alit^n and hostile to those heretofore un- 
questioned are being brought forward ; 
already they have gained such accept- 
ance, that they have begun to introduce 
themselves into our institutions; they 
are of such novelty, vitality and intem- 
perance, that if once they gain sway, 
there will oe a new heaven over our heads 
and a new earth below our feet. I must 
b'^g your indulgence while I state the 
radical truth from which our institutions 
have sprung, and nad a consistent de- 
velopment. Not that I have anythitig 
new to say ; the whole matter is familiar. 
But sometimes a statement of what is 
old is a good beginning for considering, 
measuring, testing and exposing a mis- 
chief that is new. 

The Declaration of Independence set 
forth these truths as '*self evident, that 
all men are created equal ; that they are 
endowed by their Creator with certain 
unalienable rights ; that among these are 
life, liberty and the pursuit of happiness ; 
that to secure these rights, governments 
are instituted among men, deriving their 
just powers from the consent of ^he 
governed." These truths are declared 
to be self-evident ; that is, they are in- 
tutively apprehended and are beyond the 
necessity of proof; they are unchange- 
able in their nature, and of such general 
application that they are acknowledged 



by all moral agents who are susceptible 
of moral truth. The declaration tnat all 
men are endowed with a right to "life, 
liberty and the pursuit of happiness" is 
not satisfied by assuring apd existence as 
animals, nor by freedom from physical 
restraint. That is the smallest part of 
their contents. Each by itself is a great 
word —the greatest, tongue ever uttered. 
But one reflects its meaning upon the 
others, so that all of them coupled in one 
phrase encompass the exercise of all the 
faculties and capacities of men, so as to 
give to them their highest enjoyment 
Thus, thipre are the callings in life, 
trades and pursuits which have always 
been followed in all communities from 
time immemorial. The right to pursue 
them, without let or hinderance, is an 
ingredient of happiness, without which, 
life is not worth living, nor liberty worth 
having. And then, iurthermore, there 
is tho exercise of the faculties and ca- 
pacities of men in complex, highly de- 
veloped, industrial societies, which gives 
to them a vastly higher enjoyment; as 
where men subdue the /I orces of nature 
to their service, and where they com- 
bine and associate together for ends be- 
yond the competency of individuals. 
These last as well as the former are the 
fruition of the liberty of American citi- 
zens which they claim as their birth- 
right. The object and justification of 
governments among men is to secure 
these rights in full measure and propor- 
tion ; and any exercise of power, whether 
by edict or Emperor, decree of Parlia- 
ment, or act of Legislature, wh^ch lays 
upon them a burden of any sort is with- 
out defense, apology or excuse. 

This goes far beyond any theory of 
society man ever knew until July 4, 
1776. And how has it . happened that 
our forefathers apprehended these truths 
so much more vividly than any other 
people ? It is said that they came down 
to them from other generations. This 
maxim, that all men are born equal, is 
said to have been transported from 
Rousseau and other French writers, 
who in turn read it in an edict of Louis 
X, who resigned early in the four- 
teenth century, and that he or some one 
before him had it from the jurisconsults 
of the times of Antonines. And other 
^laxims of liberty, which were wrought 
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out in the great transactions of English 
history are said to have, been brought 
over here as the heritage of Englishmen. 
All which is curious, but it misses more 
than half the truth. The first settlers 
along the Atlantic coast and those who 
kept filling the great procession which, 
streamed hitherward down to the time 
of the Revolution, the English country 
gentlemen in Virginia and Maryland and 
the Puritans of Massachusetts, the 
Huguenots of South Carolina and the 
Dutch of New York and New Jersey, 
were men of fibre and strain such sCs the 
founders of states never had before, and 
such as the people they left behind never 
had or did not long retain. Why this 
was so is easy to explain; but the in- 
quiry is irrelevant. It is enoug;h to 
state the fact. And when once they 
were settled here the air of Heaven was 
so free, the space of God's earth was so 
broad, the new things of their experience 
came to them jn such strange abundance, 
that the nature within them, stalwart, 
virile, and full of hope and force, swelled 
to an affluant and opulent life. Liberty 
was in the fibre and nerves and 
blood of those men ; it was not a 
lesson they had learned. That ex- 
plains wliy the tax and the stamp 
tax and other exactions, impositions and 
agressions of George the Third, were 
not the cause ^but the occasion of the 
Revolution; why English tenures in 
Virginia and Manors in New York were 
dissolved, and statutes intended to pen- 
etrate the household and direct domestic, 
personal and private acts, habits and re- 
lations were neyer enforced and were 
, soon repealed ; why, in the earliest days, 
the Court in Massachusetts interpreted 
the phrase in the bill of rights of 1780, 
that **all men are born free and equal" 
as a declaration of the emancipation of 
slaves; and why the self evident- truths 
of the muniments of our liberties, work- 
ing in the disturbed conscience of the 
people, exploded under the foundation 
of the constitutional guarantees of slav- 
eiy. That is the story, told in a word, 
of American liberty. 

*' Glittering generalities," a most bril- 
liant advocate called the self-evident 
truths of the Declaration. Possibly so ; 
indeed, certainly so, if you stop with 
that instrument. But when they were 



realized in the conscience, and embedded 
in the moral constitution pf the people, 
and interwoven with all the filaments of 
the heart, so as to give tone and temper 
to the common life, and appear and re- 
appear in the very efflorescence of popu- 
lar sentiments, instincts, impulses, emo- 
tions and passions, they beca.me trar<^ 
cendant, vital and all-governing facts. 
And so it is not strange, it is just what 
we should expect that these ** glittering 
generalities" were more particularly 
stated and defined in the constitutions, 
in other words to be sure, but words of 
the same meaning, sense and import; 
that is to say, no person shall be deprived 
of life, liberty or property without due 
process of law; private property shall 
not be taken for public use without just 
compensation; and the many othei 
clauses, by which these fundamental 
rights, privileges, immunities and fran- 
chises are assured; such as those 
guaranteeing free elections, free speech* 
justice administered without denial or 
delay, the privilege of the habeas corpus, 
trial by a jury of the vicinage, and so on 
and so on. 

And thus, reversing our steps, we trace 
these mandates, prohibitions and guaran- 
tees of our constitutions back to the com- 
prehensive phrase of the Declaration of 
Independence, that governments are in- 
stituted to the end that each and every 
man may exercise all his faculties in 
whatever way he may, according to his 
own judgment, choose, so as to derite 
from them his highest enjoyment. The 
citizen, the person, the individual — liv- 
ing his own life, cherishing his o^n 
aspirations, making and meeting his own 
destiny, he is the integer; he is sacred; 
for him are all the solicitudes. To con- 
serve his rights, consistently with ^hose 
of" others, and to give him opportunity 
to work out his own happiness, without 
responsibility from others to him, govern- 
ments are instituted. For these purposes 
are all the complex system of laws, the 
vast scheme of administration, the splen- 
dor and majesty of the immortal state. 

It is not for a moment "to be thought, 
that this force, seated deep in the virile 
nature of the founders of the Republic, 
was satisfied by its expression iii the 
muniments of American freedom, or by 
its iembodiment in political institutions. 
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It was ot vastly more pervading potency 
and promise. Equality before the law 
is a tremendous truth. But there is 
another equality ; it is the equality of all 
men in the competiti<^ils and rivalries of 
life. Under our system, thg gates and 
avenues to the arena of industrial enter- 
prise and adventure are open to all who 
will run the course — the start in the race 
is equal for all ; there is no favor for any, 
and the best wins. That is the end and 
consummation and fruition of the equal- 
ity unto which Americaus are born. 
There never were here classes favored 
by law; that inequality our fathers never 
could bear. The highe'st education was, 
perhaps, at one time within reach of the 
few; but that advantage long since he- 
came coipmou. Any deserving boy, may, 
by his own hands, earn the best instruc- 
tion in the great universities. The fanks 
of our own profession the chief places in 
the public service, the laboratories of 
tpumphant science, the marts where the 
most stupendous transactions of com- 
merce are conducted, are filled by those 
who started even with all others, or if 
there was any inequality, the chances 
were against those who have won the 
race. Our social as well as political 
system is illustrated by comparison with 
that of England, the foremost' of all 
European nations in the institutions of 
freedom. The history of the English 
people during this century is a strange 
story of the political enfranchisement of 
the people — first one class and then 
another being admitted to a share of 
political power, until today but a rem- 
nant of inequality remains. Where our 
forefathers were at the beginning, there 
Englishmen have come. And now 
another p'-ocess is just being entered 
upon. A recent writer of singular in- 
sight says his countrymen "aredefinitety 
entering on a stage when the advancing 
party is coming to set clearly before it, 
as the object of endeavor, the ideal of a 
state of society in which there shall be at 
last no law protected, powerholding class 
on the one side, and no excluded and dis- 
inherited masses on the other — ^a stage 
in which, for a long period to come legis- 
lation will aim at securing to all the 
members of the community the right to 
be admitted to the rivalry of life, as far 
as possible, on a footing of equality of I 



opportunity." (Kidd on Social Evolu- 
tion, p. 141.) Strangely enough the 
ideal state of society which is to be the 
object of endeavor in England, has long 
since been realized by us. The future 
there is the present and the past here, 
and the blessings foretold for English- 
men are fruition with us. 

Against institutions justified by the 
self-evident truths of the Declaration and 
a social order whose development has 
proceeded owthem, other forces are being 
set in array. Those who have given 
energy and direction to these alien and 
hostile forces and seek to drive them 
farther and farther, think they discover 
in modern industrial society and in the 
development and operation of its funda- 
mental principle, evils that greatly trans- 
cend all that man has achieved. To 
them, the rivalries and competitions of 
life are virulent stimulants ; they make 
the strong drunk with pitiless desire, and 
snatch from the unfortunate, however 
worthy, the rewards of their agony of 
toil. It cannot be denied that, in the 
end, the equalities of rights and oppor- 
tunity work out in some instances the 
widest inequalities and the rankest in- 
justice, and that good men are sick at 
the sight of them. Great accumulations 
of wealth in the hands ofsome, and equal 
accumulations of want, ignorance, brut- 
ality, and mental and moral degradation 
upon the heads of others, go hand in 
hand. One seems to correspond with 
the other. In a measure they are related. 
Some assume that one is the cause of the 
other : they say that there is a law which 
''rivets the laborer to capital more firmly 
than the wedges of Vulcan did Prome- 
theus to the rock." This exaggerates the 
relations of one to the other. One is 
certainly not the only cause of the other. 
But it cannot be denied that great ac- 
cumulations of wealth in the hands of 
the few go along with the process by 
wlricii the poor are crowded down in 
deeper depths of poverty; and, more and 
more, the multitude on the brink is pre- 
cipitated into the abyss of hopeless mis- 
ery, while their places are in turn filled 
by the industrious who beg for work and 
not for bread. Many cannot suppress a 
profound sympathy for the r<^''» ^°^' 
almost in despair, cry out from the 
depths of their hearts, against a civiliza- 
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tion which cannot save its own victims. 
Prolessor Huxley indulges in the most 
discouraging views of modern civiliza- 
tion. He says, "I do not hesitate to ex- 
press the opinion that, if there is no hope 
of a large improvement of the condition 
of the greater part of the human family, 
if it is true that the increase of knowl- 
edge, the winning of a great dominion 
over nature which is its consequence, the 
wealth which follows upon that domin- 
ion, are to make no difference in the ex- 
tent and the intensity of want, with its 
concomitant physical and moral degrada- 
tion amongst the great mass of the peo- 
ple, I should hail the advent of some 
kindly comet, which would sweep the 
whole affair away as a desirable consum- 
mation." Method and Results. Essay IX. 
Such dissatisfaction with social condi- 
tions arising largely from the excessive 
activity of the natural right ot every 
man to do the best for himself in the 
rivalries and competitions of life, have 
found expression in ways more emphatic 
than words. The legislation of the past 
twenty-five years has b^n largely 
directed to strengthen the lower and 
weaker classes against the higher and 
stronger, and equip the former against 
the latter for the struggle of live ; and 
the instinct running through all classes 
approves this policy. The trend of opin- 
ion is shown in the character of measures 
which are not only matured in statutes, 
but are introduced, advocated and re- 
ceived with applause, although they fail 
of passage. Wild and extravagant propo- 
sitions for the exercise of the powers of 
the state are sure of an intemperate ad- 
vocacy in popular assemblies dnd certain 
public prints; So great is the impatience 
to end all social evils at a stroke, that 
the rights, consecrated in the Declaration 
of Independence and the Constitutions, 
are ruthlessly set at naught, and rem- 
edies devised with some respect for 
orderly, methods are contemptuously 
spumed. Even the judges have some- 
times used expressions which lead, to 
state socialism. There is a phrase coined 
or appropriated by Lord Hale, two 
hundred years ago, that "private prop- 
erty when affected by a. public interest 
ceases to be juris privati only.*' As he 
used it, especially in his own day, it 
was true. But in our time the rule has 



been paraphrased to give a right to 
seize private property for public use 
without compensatipn, whenever as is 
said, it is used by the owner ''in a man- 
ner to- make it of public consequence 
and it effects the common good ; an ex- 
pression, which, if it means all it si^ys, is 
fatal to civic righteouness. The new 
doctrine has its sect and its propaganda. 
It is not possible to set forth in detail its 
creed, but it may perhaps be stated well 
enough for our purpose thus : the ethical 
principle of the immortal State, the 
unity of a Nation with its generations, 
experiences and accumulations in which 
its citizens find their highest satisfact- 
ions, and of property, that is, my right 
to what is mine and your right to what 
is yours, which is incapable of surrender 
and will not tolerKte usurpation, are 
figures of a diseased civilization and rags 
of worn out and cast off garments. The 
explanation of society, according to the 
new lights, is a question of economics; 
and, in this narrow field, the theory and 
postulate is that manual labor is alone' 
deserving ; that value is what labor adds 
to physical substances, to which the la- . 
borer is the only one entitled, and is the 
only one who ought to appropriate it; the 
issue of which dogma is that the man who 
employs laborers, paying them wages, 
and appropriates the value of their labor 
and above what he allows them, robs 
them of the product that is not his own. 
Let this not be thought to be an exagger- 
ation or perversion. These are some of 
the phrases which one of the apostles of 
this sect uses in the course of the exposi- 
tion and developenrent of the dogma. 
"The growing perception that existing 
institutions are unreasonable and unjust, 
that reason has become unreason and 
right wrong, is onl}'^ proof that, in the 
modes of production and exchange, 
chanees have silently taken place, with 
which the social order, adapted to 
earlier economic conditions, is Ho 
longer in keeping. (Engel's Socialism, 
Utopian and Scientific, p. 46.) Again he 
says: "Side ■)y side with the great major- 
ity, exclusively bond-slaves of labor, 
arises a class freed from directly produc- 
tive labor which looks after the general 
affairs of society ; the direction of labor, 
state business, law, science, art, etc. It 
is, therefore, the law of division of labor 
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tbatilies at the basis of the division into 
classes. But that does not prevent this 
divison into classes from being carried 
out by means of violence and robbery, 
trickery and fraud." And this is declared 
to be "the germ of the whole of the 
social antagonism of today," The mean- 
ing of which is that accumulated and 
stored labor, such as seen in the splen- 
did structures which line the streets of 
this beautiful city, in the products of its 
mighty industries, and the gains of its 
strenuous commerce, are not the prop- 
erty of those who hold the title deeds to 
them, but belong to some indefinable, 
incomprehensible, all-Tibsorbing body 
called Society. Mr.George seems not bold 
enough to send all ownership to limbo. 
But 'he does contend that land is nullius 
filius. He says : ** The essential charac- 
ter of the one class of things; is that they 
embody labor, are brought into being by 
human exertion, their existence is non- 
existence, their increase or diminution, 
depending on mm. The essential char- 
acter of the other class of things is that 
they do not embody labor, and exist ir- 
respective of human exertion and irre- 
spective of man ; they are the field or 
,environment in which man finds him- 
sell ; * the storehouse from which his 
needs must be. supplied, the raw mate- 
rial upon which, and the forces with 
which, his labor alone can act." And he 
concludes, *' though his titles have been 
acquiesced in by generation aft ?r genera- 
tion, to the landed estates of the Duke 
ot Westminster, the poorest child that 
IS born in London today has as much 
right as his eldest son. Though the sov- 
ereign people of the state of New York 
consent to the lauded possessions of the 
Astors, the puniest infant that conies 
wailing into the world in the ^qualidist 
room of the most miserable tenement 
house, becomes in that moment seized of 
an equal right with the millionaires 
And it is robbed if. the right is^denied." 
The ideal society which they portray 
leaves the individual without motives, 
incentives, permissions and facilitie*? to 
exertion, men lasped into a state of 
crushing equality, Ufe a dreary monotony 
and the state without functions to re- 
strain the evil or protect enterprise, in- 
dusty and self-denial. It is a condition 
in which all rights and duties' are extinct 



' — all hopes, desires, cravings, appeten- 
cies suppressed. ** He made a desert 
and called it peace." Better than that, 
are war and rapine and crime, toil, star- 
vation and agonies of the worst days. 

It is perhaps natural to stigmatize 
these doctrines as foreign importations, 
at which our people will not give more 
than an incredulous glance, and resent 
as an insult to American common sense 
the .suggestion, that these vagaries and 
foolish fancies will find acceptance among 
us. But it is easy to perceive just 
grounds for apprehension. One cause 
fbr alarm is the literature which has 
within a few years been put forth, and 
the reception which it has met. Its 
volume is great. It is not now and then 
a pamphlet of ephemeral form and con- 
tents, but books of pretentious size and 
substance. The writers show a master- 
ful grasp of social phenomena, a deep 
knowledge of the laws which govern 
them, and a rare power and originality 
in their explanation. They enliven their 
pages by flashes of truths, some of which 
are new and others seem new. Above 
all, deeply moved themselves by their 
revelations and animated by a lofty 
spirit, their periods are often all afire 
with intensity of longing, and the pas- 
sions of hatred of what seems to them 
the bitterness of live and of historj-. 
This estimate is supported by the* pages 
of Karl Marx in his book on Capital, 
which he calls a ''Critical Analysis of 
Capitalist Production;" and of Henry 
George's book on Progress and Poverty', 
which on his title page he characterizes 
as '*An inquiry into the cause of indus- 
trial depressions and of the increase of 
want with increase of wealth : the re- 
med3\" 

If these books were left to grow shelf- 
worn with time and dust, it would be 
different. But they are not left alone. 
If you go to any public library and ask 
for one of them, you will find its pages 
soiled by the hands of many readers and 
inked by the pens of many copyists ; and 
if you are curious to inquire, you will 
find that itis the mechanic and the labor- 
er more than any other who draws 
them out. Thus this large body of in- 
telligence is being penetrated by these 
teachings. 

At this point two facts press upon the 
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attention. In the first place» while the 
wage-earners are men of like passions as 
other men, no better and no worse, and 
therefore to be expected to put their per- 
sonal interests before those of others, yet 
they display a strange and enthusiastic 
loyalty to their clasi ; so that if one sec- 
tion falls into trouble, those who are at 
the moment less unfortunate, contribute 
relief Irom their poverty with gener- 
osity. Thej'^ exemplify the saying, *' If 
one member suffer all suffer with it.'* 
The sympathetic strike is the expression 
of this passion. In the next place, the 
wage-earners submit to a discipline as 
rigid and severe as an army in battle. 
Each abdicates his free will, his judg- 
ment, his personal wishes and interests. 
He is no longer an individual, but an 
atom of a mass, the smallest part of a 
machine driven by a power greater than 
steam, and directed by the hand of the 
engineer at his pleasure. What this great 
body of the citizenship, possessed of poli- 
tical power, transported by the enthu- 
siasm of self sacrifice, directed by a re- 
lentless discipline will be, when it be- 
comes thoroughly saturated with these 
doctrines, it is not hard to divine. In 
that day, if it ever comes, the- federa- 
tions of labor, their battalions, enthu- 
siatic, compact, disciplined, organized, 
and moving with one impulse at the 
word of command, when launched upon 
institutions under which they suppose 
themselves trodden down, will sweep 
from the face of the earth not corpora- 
tions, syndicates, trusts and aggregated 
capital only, but all the whole order of 
industrial society as now organized. 

What has been said is without profit 
if we stop here. Any explication, how- 
ever accurate and impressive, of the 
principles of American society, political 
and industrial, and any warnings against 
the insidious introduction into that ord- 
er of alien and virulent heresies will be 
vain, unless they excite to a search for 
a remedy for impending eVils; antidotes 
for the blood poison. This profession of 
the law is great ; there is no force like it 
in modern civilization. It can tear this 
noxious growth out of our system ; it has 
the remedy in its hands. That fact 
makes what has been said apt and oppo- 
site to the occasion. The reuiedy which 
I venture to* suggest, as that which our 



profession is competent to administer/is 
the application of "the mechanism Of the 
law to the education of all in the rights 
and duties of citizens, to the end that 
they apprehend justice. A somewhat 
complex proposition needifig explana- 
tion. The education referred to is nut 
such as is to be had in the schools. They 
teach the principles o» political moral- 
ity, illustrating them by the manifold 
experiences of the race in the couise of 
its evolution, and enforcing them by 
sanctions drawn from many sides, just as 
they teach the principles of persona,! 
morality ; but unhappily one may know 
the former best and be a bad citizen just 
as he who knows the latter bes»: may be 
a bad man. All that learning is very 
admirable and desirable ; but it d6es not 
go far enough. The education inipiiert 
in the statement must conyey to ttie 
mind so vivid a notion of every '^ight 
that to realize it is the one object of 
desire, and to infringe it rouses the 
whole man in arms. It informs, enlivens 
and invigorates the conscience, so that a; 
man is as sensitive to a wrong as to a , 
personal indignity. All the habits, pre- 
judices and temperament of the ms^n, 
must be for his inviolable integrity. 
This high endeavor, purpose and prac- 
tice is possible only after long continu- 
ance in the exercist of the rights and 
dutif s of citizens. 

One of the ways of educating citizens 

' in their rights and duties is by improv- 
ing and defining the jury systtm, and 
making the service interesting to jurors, 
in the popular as well as the stinerior 

.courts. The large number of jurors 

. should oe those reached or liable to be 
reached by the new heresies ; and tne 
office should be dignified by the charac- 
ter of the men called to serve in it aud 
by the circumstances of the employment. 
The first qualification of the juror should 
be that he earns a decent liV^iug for him- 

'■ self and family ; rigorously excluding all 
who, from whatever cause, do not do so . 

, a rtrthless rule sometimes, just as are me 

' chances of life always. The term of ser- 
vice should be for several weeks, and 
twice the average wages be pjlid for it, 
and the place of employment be kept 

■ open. Judges and justices of the peiace 
should be men of gravity, .sufficient learq- 

1 ing, common esteem and strong per- 
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sonadity, wbd will direct the jury to the 
very jiglkt of the matter> When, after 
such a service, the juror returns to his 
usual employment he will carry with 
liim the .best fruits of the best education, 
training and discipline; namely, a capa- 
city to discern and a disposition to ren- 
der justice, and also a consequence 
among his fellows, increased vigor, and I 
force multiplied, manliness and self re- 
spect elevated, so that he will be felt 
throughout his class as one wise and safe 
an4 true to guide the common sentiment 
and opinion. Heretofore, the Jury sy- 
stem has been administered, especially 
in the courts of the justice of the peace, 
and I fear in the superior courts, ill so 
l^x, slack, accidental, indecisive and too 
often dissolute way, that it has become a 
method for the miscarriage of justice. 
Regulated, invigorated and popularized 
in such way as is proposed, it will be- 
come not only a safer method of justice, 
but will lead men to apprehend and 
esteem justice for themselves and all 
others. 

There is another of the processes of 
the law which can be developed to the 
same end. Ouce a year men are sent 
out, Tinder one title or another, with 
more other less authority, to ascertain 
the value of every man's property, to the 
end that it may be taxed accordingly. 
The inquiry he makes, or whether he 
makes any, in a matter committed to his 
discretion ; and whether he act upon the 
information at his hand or according to 
his arbitrary pleasure is a question for 
his conscience, if he have a conscience. 
The whole thing is a secret and irre- 
sponsible process. The natural conse- 
quence is that the fees allowed by stat- 
ute are a small fraction of what he re- 
ceives for reduced assessments of the 
rich, and excessive valuations of the 
prdperty of the poor. Our concern here is 
not with these mischiefs, but with the uses 
which may be made of this process for 
the education of the people. Commit ! 
the business to boards, the majority of ! 
which shall be wages-earners, having the j 
qualifications of jurors. Let the board 
sit at convenient hours in a convenient ; 
place with open doors, and compel ev!ery j 
property owner to attend, and in t^e; 
presence of his neighbors, state what is ! 
necessary to determine the value of his i 



property, subject him to cross-examina- 
tion by any othet person, and let the re- 
sult be publicly declared with the reasons 
for it. The interest of every man will 
be enlisted, not only in securing: the 
lowest valuation of his own property, 
but the highest of that of others. The 
inquiry will be pressed with rigor on 
every side, but will come back in most 
cases to what is fair and equal, all things 
considered. Men who own property, 
much or littte, it does not matter 
which, taking part in such questions, 
contentions and determinations, will 
hold their own rights and property 
by no weak and relaxed grasp, and 
will yield to others the rights they claim 
for themselves. 

Another way may be opened through 
which all classes may be drawn into par- 
ticipation in public affairs. The demo- 
cracy of the town meeting formerly had 
a large place in the political organization. 
In most states administrative officers 
and boards have crowded these popular 
assemblies out and shorn them of their 
useful powers. Officialism has super- 
seded popular modes. Even where the 
town meeting remains, it has but a rem- 
nant of its former vigor. It is an insti- 
tution of which ^reat use may be made 
in counteracting the evil of socialistic 
tendencies that are gaining sway among 
us. If it. were multiplied, so that one of 
them would not cover too large a terri- 
tory nor include too many citizens, and 
every' citizen could make hidiself heard 
and felt in it, the interest of the neigh- 
borhood be discussed and dealt with, and 
the initative taken in great public move- 
ments^ something would be done to 
bring back the civic satisfactions and 
contentments of our fathers. The poli- 
tical life would be a^in the popular life. 
The humblest would have his place made 
for him by himself The intelligent 
wage earner who now revels in the 
theories and fancies of Marr and George 
will be recalled to the rights which are 
his beyond the reach of government, and 
to the duties the discharge of which 
affords him his highest enjoyments. He 
will feel the dignity of manliness and of 
citizenship, the vigor of self-reliance and 
the ardor of patriotic emotion. A people 
of such men will not yield to the lassi- 
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tude of a society which is witboot virility, 
adventure, industry and ambition. 

Your acquaintance with the adminis- 
tration of the laws will suggest many 
other uses to which its methods may be 
put I have mentioned only a few of 
the very simplest and most obvious ; but 
they seem to be enough to show that we 
have in our own hands remedies for the 
mischiefs which at this time are most 
threatening. Those remedies are, what- 
ever will make Americans, more than 
ever before, self-respecting, conscien- 
tious, competent and just citizens. 
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charge to subaoribera to the volumea. 

Bound Volumea 

of Ohio Deciaiona subsequent to Tolume S, dellyered 
1 paid, to sujbeoribera. 18.60 per Tolume. 



Supreme Court l^eporta. 

The publiahera of the Lboal Nbws now have the 
dontract for publlahing the Supreme Court Reports of 
the atate, and are enabled to attach advance sheets 
of these volumes to the Lboal Nbwb. as a second 
supplement, without charge. These sheets are only 
for temporary use and do not include indexes. 

New Subscriptions. 

New subscriptions can begin at any time, and back 
nnmbera of the part devoted to the LiBqal Nbwb to 
the beginning of the aubacription year will be supplied 
if desired; hut no advance aheets of the Ohio Decis- 
ions will be supplied back of the commencement of 
the current volume. 

V(d. 1 of Ohio Decisions, Cireuit Courts, began No- 
temberSS, 1806. 

Vol.1 of Ohio Deciaiona, Lower Courts, began No- 
vember 88. 1806. 

Bound Volumea. 

Bound ooiMea of VoL 1, Vol. 8 and Vol. 8 of the Ohio 
DeelalOBa can be had at 18.50 per volume. If bound In 
fnU aheep, or 88.85 per volume in half sheep. 

Bound volumes of Vol. 1, Ohio laoAL Nbwb (Toledo 
Legal News) will be furnished at 88.00 per volume. 
' Bound coplea of Vola. l, 8 or 8 of Ohio Deciaiona, or 
of the Lbgal Nbwb wiU be aent in exchange for the 
advance aheets, at 81.00 per volume in full sheep or 76 
oents in half aheep. 



filtered at the Poatofflce, Norwalk, Ohio, aa aecond 
elaaa matter. 



XHB FOSXMOST OHIO LAW PAPER. 

The growth of this paper during 
1896 has been eo marked that we eon- 
Jtdeniiy assert thatUnow has agreater 
eircutaition than any other Ohio law 
paper m It €Uso contains so tittie^ more 
tegal matter that we are jusUjUrd in 
eta4ming it to he the teading paper in 
its eUtss. 



The RepubHcanS of Trumbull, Matton- 
ing, and Portage counties, met iik W?ir- 
ren, September 21.st,. and renominstted 
by acclamation Hon. George F. Robin- 
son of Ravenna for common pleas judge. 



Stanley Struble, of the Cincinnati bar. 
has been admitted to practice in ;the 
United States circuit and district courts, 
on the recommendations of H. A. Morr 
rill, James R. Jordan and EdY^arH. J. 
Dempsey. W. F. Fox, also of Cincin- 
nati, was admitted on the recommenda? 
tion of Joseph L. Adler, Harlan Cleve- 
land and Charles T. Greve, of the \Cin- 
citmati bar. 



Hon. Robert G» Corwin died suddenly 
at the home of his daughter, Mrs. C. A^. 
Paully, at Avondale, Cincinnati,^ Sep- 
tember 16. At the time of his death 
the deceased was 82 years of age, and 
the news of his death was a great shock 
to his many friends. 

Robert G. Corwin began the practice 
of law in 1836 and in 1839 was married 
to Miss Eliza Buren, of Dayton. .They 
made their home in Lebanon for nearly 
Iwenty years, and in 1858 moved to Day- 
ton. In 1878 he returned to Lebanon, 
his native town, and shortly after 
retired from public life. Mrs. Corwin 
died about three years ago, and since 
her death, Mr. Corwin has resided 
with his children. He was a cousin of 
the late Governor Thomas Corwin, ajid 
was a close friend of President Lincoln. 
The deceased was an anti-slavery nian, 
and during the time of slavery, his War- 
ren county home was a regular station on 
the underground railway. Although a 
mah who was deeply interested in his 
country's welfare, he never held any 
public oflBce other than that of. super- 
visor of internal revenue of Cincinnati. 
During his long "career he has lived a 
christian life, and his death is deeply 
regretted. 

The deceased leaves surviving him, 
tnree sons and two daughters: Col. D., 
Thomas and Quincy Corwin, and Mrs. 
Charles Mead, all residing in Dayton, 
and Mrs. Dr. Paully, of Avondale. 
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Walter A. Thieme, of the Cleveland 
bar, died Wednesday afternoon of last 
wtek, at St. Alexis Hospital, Cleveland, 
after being confined to that institution 
for one week. 

Mr. Thieme was a well known attor- 
ney. He was thirty years of age and 
leaves a wife, mother and two sisters to 
mourn his loss. The deceased was born 
in Cleveland and was the son of August 
Thieme, who in 1848 was a member of 
the German Parliament. The father 
came to Cleveland and established a per- 
manent home and was at once recog- 
nized as the head of one of the city's 
eminent German families. He started 
t^e Anzeigevy a well known German 
newspaper, and in many other ways was 
identified with the welfare of Cleveland. 

The deceased studied law in 'Ann 
Arbor, and was closely identified with 
Judge Solders. He was a prominent 
Democrat, and at one time was a mem- 
ber of the Democratic state executive 
committee. 



RIGHTS OF WORKIHGIIEN. 

There is perhaps no phrase which is so 
frequently made use of in the discussion 
relating to wages, strikes and boycotts 
in these modern times as that known as 
**the rights of workmen." It will be 
well to know what this phrase means and 
to ascertain if workmen as a class have 
rights different from those of other citi- 
zens. 

The relation of employer and employee 
is well settled and involves freedom to 
contract and be contracted with and the 
right to work or not to work as the em- 
ployee may see fit. 

It is not illegal or criminal for any man 
to be the passessor of wealth or the 
liieans to carry on any business, and 
under our constitution and laws he has 
the right to be protected against all 
interferance with the same. He has the 
right to determine what compensation 
he will paj' for labor or any service to be 
performed, and n© one has the tight to 
compel him to pay any more than the 
amount which he has fixed. Freedom 
of action, which is inseparable from 
all freemen and from all Ameri- 
can citizens, gives to every laborer 



the right to work or not to work as be 
sees fit, and any interference with him 
in this regard is unlawful. 

It is useless to go into any elaborate 
discussions of this matter and attempt to 
define the mutual and reciprocal rights 
and obligations of employer and employee 
further, for they may be all summed up 
as follows : 

1. Workmen may combine lawfully 
for their own protection and common 
benefit 

2. They have a right to form guilds or 
labor unions and unite for the advance- 
ment of their own interests, the develop- 
ment of their order and to promote skiU 
in their trade. 

3. They have a right to tietermine the 
number of hours they will work each 
day, and to advocate and urge all em- 
ployers to emplo3' no one that is not a 
member of their organization or guild. 

4. They have a right to use every law- 
ful means to raise their wages or to se- 
cure any benefit which they can claim 
by law ; but the moment they proceed 
by threats, intimidation, coercion, vio- 
lence, obstruction or molestation in 
order to secure these ends, or where 
their object is to impoverish third per- 
sons, or to extort money from their em- 
ployers, or injure their business, or en- 
courage strikes or breaches of contract 
among others, or restrict the freedom of 
others for the purpose of compelling 
employers to conform to their views, or 
attempt to enforce rules upon those not 
members of their association, that mo- 
ment they become amenable to the law. 

In other words, **the rights of work- 
men are conceded, but the exercise of 
free will and freedom of action within 
the limits of the law, is also secured 
equally to the masters." 

Combinations to eflfect a given pur- 
pose, if carried out by the use of unlawful 
means, become criminal conspiracies and 
can be punished by authority of law.— 
Legal Adviser, 



LS6AL SDUCATION. 



I A yaper read at a meeting of the Commercial La« 
LeHffue of America, at Put-in-Bay, July «. IW. by u. 
H. WiLson.] 

Nothing shows tiiore clearly the change 
of sentiment during the last few years 
on the subject of legal education tban 
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the almost tinanimous opinion, expressed 
in these letters, as to the superior advan- 
tages of the law school over the prac- 
tioner's office as a place for the acqui- 
sition of the elementary principles of the 
law. While many recommend that the 
work in the school be supplemented by 
study in the office, but few would depeud 
upon the latter alone to prepare for the 
bar. 

Your committee is of the opinion that 
the tendency to leave the law offioe for 
the law school gives the greatest prpmise 
for raising the standard of the profession, 
and should be encouraged. 

The office of an attorney is a quasi 
public office, and the state has the right 
and it is duty to determine who shall 
become such. The state denies to^he 
individual the right to vindicate his 
rights or redress his wrongs in his own 
behalf. The state* therefore necessarily 
undertakes to vindicate the rights and 
redress the wrongs of the individual citi- 
zen for him. For this purpose all of the 
machinery of the courts is, at a great 
cost, maintained by the state. To fur- 
ther carry out this purpose certain cit- 
izens are by the state licensed as mem- 
bers of a learned profession, entitling 
them to offer their services as men 
learned in the law. 

The state not only has the right but it 
is its duty to see that none shall minister 
at her altars of justice except those 
whose character is a guaranty of faithful 
service, and who possess such knowledge 
of the law as m:.kes them reasonably 
safe guardians of the nghts of others. 
It therefore follows that the qualifications 
that shall fit one to be admitted to the 
bar should be directly, and legal educa- 
tion should be at least indirectly under 
the care of the state. It is not meant 
that the state should necessarily be in 
actual control of law schools, but it 
should determine what shall be the mini- 
mum requirements of their graduates to 
be admitted. 

Where the state supports the law 
school it directly determines what shall 
be taught and how it shall be done. 
Where the law schools are not under the 
direct control of the stat^ the character 
of their work will naturally be indirectly 
determined by the standard lor admission 
to the bar fixed by the state. 



It is therefore the opinion of your 
committee that legal education should 
either directly or indirectly be controlled 
by the state. 

On the other hand the state should not 
offer a premium for entering any profes^ 
sion by furnishing without cost the tech; 
nical education required for its .pra^ctice^ 
The natiiral laws of social equilibrium 
will best determine who and what mem« . 
bers shall enter any given profession. 
It is not wise for the state to inteVfere 
with the working of these natural laws 
by giving pecuniary advantage to one 
profession or vocation over others. So, 
where the state undertakes to furnish 
legal education, as it may well dq, ,it 
ought not to do so Without cost to its 
beneficiaries and at the cost of the public. 
In other words where the state furnishes 
legal education it should be at the cost 
of those to be educated, except perhaps 
where the enterprise is new and aid is 
given to assist in its early development'. 

We, therefore, conclude that legal edur 
cation should be directly or indirectly 
under the controlpf the state, but should 
not be a permcment financial burden to 
the state. 

The marked tendency to require more 
preliminary prepara ion, a better general 
education, as a condition of admission to 
the law school, is fully suppo ted by the 
correspondence ot your committee. In 
the opinion. of your committee a higher 
educational standard for admission to law 
schools is even a more important factor 
in raising the general level of the pro- 
fession than the lengthening of the 
couise of study in such schools, alihough 
the latter is also desirable. 

The conditions of success at the bar 
are very different from what they were 
a century or even a half a centuiy ago, 
and these conditions arc every year 
growing more exacting. Many started 
in the law f jrty or fifty years ago with 
but meagre preliminary preparation, 
and have reached high places in the pro- 
fession, who could not start now with 
like preparation and ever hope to reach 
the same relative rank. 

Success in the study and- practice of 
the law now demands long and thor-' 
ough preparation. It demands a broad 
foundation in good general scholarship. 
We do not mean that one must neces- 
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sarily liold a college diploma before 
studying l^w. He may hold that and 
yet be vfery deficient in the rudiments of 
a good general education. True, the 



cess in them. The laW is difficult and 
obstruse, and the young man whose 
education is limited to the three R's 
ought not, for his own good as well as 



eoUegoor university is the best place in ! the public, to be permitted to enter upon 



>which. to acquire a good general educa- 
tion, but it is by no means the only place 
where it can be had. Many of our great 



the study of law with a view to its prac- 
tice. It is not contended that all well 
educated people would make good law- 



lawyers whose general education was I yers, but it is true that no man will ever 



broao and thorough were pot college 
bred men. It is broad, general education 
that is demanded, and if it is acquired 
po one will ask where it was obtained. 

The practice of law. touches liiFe at 
ai^y point and with the. growth of our 
civilization the demands upon the law- 
yer are necessarily more varied. There 
is no field of human knowledge into 
which his work may not lead him. 
There is no science, a knowledge of 
wuose principles may not be of impor- 
tance to him. Shall he then delay the 
study of law until he has mastered all 
other branches of knowledge? There 
would spon be room at the bottom as 
well as at the top of the profession if 
such a requirement were insisted upon. 
But because all knowledge cannot be 
a<pquired before entering upon the study 
6f law, shall we abandon all hope and 
commence the study of this important 
and most exacting science with no pre- 
vious preparation at all ? 

It is not so much in the acquisition of 



be likely to reach high rank as a lawyer 
without a fair general education acquired 
either in or out of the schools. 

It is often urged that severe require- 
ments of preliminary general education 
would exclude many who are destined 
to become the brightest ornaments. It 
may be. said that the names of Clay, Cal- 
houn and Webster would never have 
adorned the role of honor in the legal 
profes3ion if a high standard of general 
education had been, in their day, re- 
quired as a n^essary qualification for 
admission to the bar. It must, however, 
be remembered that we live in a day 
when higher education forms a part of 
the great system of public schools. It 
may well be doubted whether any young 
man of our time, who has not the deter- 
mination and energy to obtain a good 
general education, will ever attain dis- 
tinction at the bar^ either with or with- 
out its advantages. One can hardly con- 
ceive of a Clay, a Calhoun or a Lincoln, 
surrounded by our present educational 



knowledge as in the intellectual training, advantages, entering upon the study of 
th^t thorough, general education is a | law without having laid a good fonnda- 
necessary pre-requisite to the successful j tion for it in general education. Neither 
study of law. One cannot delay enter- 1 will we believe that men like those would 
ing upon the study of law, until he has j even in their day have been deterred 
mastered the science of medicine, merely ! from entering their chosen profession be- 
because his first case may be one of mal- 1 cause of any reasonable requirement of 
practice ; nor can he wait to master civil preliminary preparation. It is more than 
engineering, because he may at once be doubtful whether even these great men 
called upon to try a case involving the could have entered the law fitty years 
'proper construction of a railway bridge, later, and with no better education, 
But he ought not to enter upon the study acheived the same measure of success. 



of law until by long, persistent and 
patient study of other things ; he has 
acquired that power of mental concen- 
tration and endurance that will render 
success in the study of the law probable. 
In all schemes of education there are 
certain branches of knowledge that are 
permitted to be taken only after certain 
preliminary preparation has been made. 
This is, because, without such prepara- 
tion there is no reasonable hope of sue- 



But what ever may be said of the iso- 
lated few, the geniuses of the race, there 
can be no doubt that a fair general ed- 
ucation is every year becoming more and 
more essential to success at the bar. And 
even those who have attained distinc- 
tion without it have done so, not because 
of their lack of preliminary training, but 
only by overcoming disadvantages aris- 
ing from it. That a genius succeeds at 
the bar without general education, by no 
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means proves that the average young 
man can safely neglect the advantages 
which it confers. 

The mere possession of a college di- 
ploma should not be taken to qualify one 
to study law, nor should the lack of it 
necessarily exclude him. It is prelimi- 
nary training and mental development 
that should be demanded, not a college 
degree. It may not be essential that 
proficiency in any particular branch of 
knowledge should be shown. It is not 
accumulated knowledge, the possession 
of a mass of undigested facts, that quali- 
fies one for the study of law, but rather 
intellectual acumen and mental develop- 
ment, which are, indeed, the distinguish- 
ing characteristics of true education. 
The well equipped lawyer is an intellect- 
ual athlete. He canilot delay entering 
upon his profession until he has acquired 
all the general knowledge he will need 
in practice, but he should delay until he 
has acquired something of that mental 
development and intellectual strength 
that gives him the power of concentra- 
tion and sustained mental effort. There 
is no profession in which the power to 
master a subject thoroughly and quickly 
is so essential to success as in that of the 
law. Cases are often won or lost by the 
ability of the lawyer, or his want of it, to 
master in a short time the particular 
branch of knowledge involved in the 
controversy. 

The successful lawyer must possess 
the power to acquire this knowledge 
after he finds that it is necessary for 
him to use it. The power to master in 
a single* night, if necessary, the techni- 
cal knowledge required for a skilful ex- 
amination of an important expert wit- 
ness may win an apparently hopeless 
case. No one can anticipate what, out 
of the infinite variety of human knowl- 
edge, will be required in the practice 
of law. It cannot be mastered in ad- 
vance of entering the profession, hence 
the ab.solute necessity of accjuiring 
something of the power to master it as 
the occasion may require. Advancing 
civilization adds to the complication or 
litigation and to the more frequent use 
of expert testimony. The sciences are 
every year playing a more important 
part in the administration of justice and 
the power to master them, when re- 



quired, becomes ever more and more im- 
portant to those who would reach a high 
rank at the bar. 

When a thorough preparation for the 
study of law has been made the battle 
is already half won. The study of the 
law is rendered, not only more profita- 
ble, but much more easy and pleasant 
by such preliminary training. That 
which to the unprepared is often dry, 
irksome, difficult and mystifying, is to 
the well trained mind, interesting, pleas- 
ant, easy and clear. 

No one will ever reach the higher 
walks of the profession who plods 
through its fields thinking only of the 
loaves and fishes its practice will bring 
to him. The empyreal atmosphere on 
the heights is breathed only by those 
who see in the law something more 
than the means of making a living— 
who can see in it a great system of prin- 
ciples, the growth of centuries, by which 
the social fabric is held together. . 

While the efforts now being made to 
raise the requirements as to general 
education of applicants for admission 
to law schools are worthy of all praise 
and encouragement that alone will not' 
accomplish the object desired — the ele- 
j vation of the profession. 
I So long as no peliminary preparation 
is required for ofiice reading, with a view 
I of being admitted to the bar, such a 
movement among the law schools is 
I likely to defeat its own purpose. Its 
! purpose doubtless is to raise the general 
j educational level of the legal profession 
If, however, a young man of limited gen- 
, eral education is to be admitted to the 
j bar, it were much better that he prose- 
cute his study in a law .school, sur- 
\ rounded by a scholarly atmosphere, than 
; in a law office, where the educational 
! level is perhaps no higher than his own. 
j It will avail nothing to close the law 
I school to those whose general education 
has not prepared them for the .study ol 
I the law, if they can come to the bar 
I through office reading, with no prelimin- 
I ary training and much less knowledge of 
the law itself than the law school would 
have given them. Unless the higher 
standard of preliminary preparation be 
ahso demanded as a pre-requisite of office 
reading, then such a demand on the part 
of the law schools is likely to lower 
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rather than raise the general educational 
level of the profession. Its tendency 
will /be to compel many who would 
otherwise have entered the profession 
through the law schools to enter by office 
reading where no general educational 
qualification is required. There is but 
little wisdom in closing, with extraordi- 
nary care, one hole in the fence while 
another is left wide open. The remedy 
therefore lies in the higher standard of 
preliminary preparation for the study of 
law in the law office, as well as for ad- 
mission to the law school. 

This standard of education should be 
reasonably high and €very candidate for 
the study of law, whether in the law 
pfficci or in the law school, should, by 
proper examinatiop under the control 
of the state, demonstrate that he po.s- 
sesses it before being allowed to enter 
npc(n his professional studj . 

The state should first examine appli- 
cants for the study of the law, and then 
after the professional study has been 
completed, examine again for admission 
to the bar. It this method should deter 
some from attempting to enter an ardu- 
ous and over-crowded profession without 
the probability of success it may prove 
not only a blessing to them, but to the 
public as well. 

The law schools must in the future as 
in the past devote themselves principally 
to the science of law. The art of trying 
a lawsuit must always be chiefly learned 
in the forum itself. Yet many practical 
hints may be given in the law school, 
especially if instruction is there given 
by those engaged in the active practice. 

In the opinion of your committee much 
more can be made of moot court prac- 
tice than is usually done. A complete 
System of courts should be organized in 
every law school and these courts should 
be provided with a complete set of dock- 
ets that are to be preserved. 

Here the .student should becoiiie fa- 
miliar with the various steps in a law 
suit and the proper record of each step 
as taken; all the successive appeals may 
be illustrated and proceedings exempli- 
fied from the issue of the summons to 
the return of execution. 

Business colleges succeed in duplicat- 
ing the business of the best mercantile 
hou3es much to. the advantage of the 



student, and there would seem to b^ no 
reason why the law schools should 
not more nearl}' reproduce the real life 
of the courts and thus save the student 
from many annoying and expensive 
blunders. 

The proper training of the future mem- 
bers of the bar is a subject well deserv- 
ing our consideration, and the league is 
congratulated in so early taking advance 
ground in this matter by the adoption 
last year of the resolution above men- 
tioned. 

We feel that we cannot do better than 
to reaffirm the action taken a year ago 
on this .subject. 



SUPREME COURT OF OHIO. 
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New Caaes. 

New cases filed in the Supreme Court since 
Sept. «, 1897. 

5700. State of Ohio ex rel. George W. Frank- 
lin V. Charles Kinney, as State Supervisor of 
Elections. Mandamus. W. L. Rogers, C. B. 
Adgat?, Hamilton & Bentley, Jcj-se Huber, P. 
R. Kerr. Jas. W. Halfhill ; Jonn W. Roby, J. R. 
Longswarth and Cable & Parmentor, for plain- 
tiff. 

6701. B. F. Helman, Admr., v. The P.,C,C. 
& St. L. Ry. Co. Error, to the circuit court 
of Miami county. H. H. Williams and M. H. 
Gantz, for plaintiff. Prank Chance, for de- 
fendant. 

6702. Philetus W. Tuttle v. Almira Bishop: 
Error to the circuit court of Ashtabula countv. 
Theodore Hall, for plaintiff. Wade & Betis, 
lor defendant 

6703. John W. Keller v. R. P. Ford et al. Er- 
ror to the circuit Court of Licking county. 
Kibler & Kibler and Fulton & Fulton, for 
plaintiff. Carl Norpell. for defendants! 

5704. The W. E. Rowe Canning i. o. v. W. H. 
Davis. Error to the irrcuit court of Highland 
county. Van Deman & Chaffin, for plaintiff. 
D. Q. Morrow, for defendant 

57(15. W. V. Campbell, Admr., v. Elma Sid- 
well. Ex'x et al. Error to the circuit court of 
Belmont county. J. B. Driegs and W. V 
Canipbell, for plaintiff. C. L. Weein§, J C 
Heiulein and H. F. Sheppard, for defendants. 

6706. H. N. Whitbeck. Treas., v. Eliia, P. 0. 
Crocker. Error to the circuit court of Cuyj" 
hoga county. M. G. Norton and Ford, Boyd & 
Crowl, for plaintiff. Wm. E. Adams, for de- 
fendant. 

5707. Valentine Fries v. The Wheeling & 
Lake Erie Ry. Co. Error to the circuit court 
of Huron county. G. T. Stewart, for plainttfl. 
C P. Wickham, for defendant 
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5708. P. W. and C. A, Wasteney v. Leo Scott, 
Treas. Error to the circuit court of Hamilton 
county. Wilby & Wald. for plaintiff. Rendig, ; 
Foraker & Dinsmore, for defendant. 

5709. The Henry St. Clair Co. et al v. John 
Kddins et al. Error to the circuit court of 
Preble county. Gottschall & Crawford, F. W. 
Limbert and J. W. King, for plaintiff. Jas. M. 
Gilmore, J. H., S. B. and C. C. Foos and E. P. 
Vaugham, for defendants. 

5710. Solomon A. Bur^under et al.. Partners, 
etc., V. Weil & Gugenheim et al. Error to tne 
circuit court of Franklin county. Booth, Keat- 
ing & Peters, for plaintiff. F. S. Monnett, At- 
torney General, Gumble & Gumble and Kramer 
& Kramer, for defendants. 

5711. May OUinger, a minor by, etc., v. Wil- 
liam W. McGuffey et al. Error to the cir- 
cuit court of . Franklin county. F. G. Car- 
penter and C. E. Sims, for plaintiff. Arnold & 
Morton, for defendants. 

5712. August J. Henkel v. The City of Cin- 
cinnati et al. Error to the circuk court of 
Hamilton county. Louis J. Duyle and Donald- 
son & Tussing for plaintiff, 

6713. Henry Du Lawrence v. F. Gulker. 
Error to the circuit court of Cuyahoga county. 
Willson & David, for plaintiff. Kline, Carr, 
ToUes & Goff, for defendant. 

5714. Alice S. Cotton, Ei.*x, v. S. A, Ashley, 
Atty. Error to the circuit court of Ashtabula 
countv. L. Newton Pettis and A. C. White, for 
plaintiff. Northway & Perry, for defendant: 

5715. John S- Casement et al. surviving 
partner, etc. v. The Cincinnati & Eastern Ry. 
Co. Error to the circuit court of Clinton 
county. John J. Glidden and J. W. Bannon, for 
plaintiff. Hollister & Hollister and A. C. 
Thompson, for defendants. 

5716. Michael Kerr v. The Ohio City & Olm- 
stead Plank Road Co. et al. Error to the cir- 
cuit court of Cuyahoga county. G. H. Faster 
and Lawrence & Estep, f r plaintiff. W. W. 
Boynton and P. H. Kaiser, for defendant.*;. 

5717. Marco B. Garry, aicsignee v. M. F. 
Howe, agent of the T. & O. C. Ry. Co. Error 
to the circuit court of Hancock county. M. B. 
Gary and J. A. & E. V. Bope, for plaintiff. H. 
F. Burket for defendant. 

5718. Alonzo McDowell et al. v. Melissa C. 
P. Rector. Error to the circuit court of 
Licking county. B. G. Sniythe, for plaintiff. 
Carl Norpell, for defendant. 

5711). The Pennsylvania Co. v. Vina Ham- 
mond, adnix. Error to the circuit court of 
Mahoning county. P. R. Carey, for plaintiff. 
M. A. Norris, W. L. Anderson and James 
Kennedy, for defendant. . 

5720. in the matter of the application of 
Henry C. Fox for a Writ of Habeas Corpus. 
Habeas Corpus. Boolh, Kc itinj< & Peters and 
James M. Butler, lor plaintiff. 

57*21. Henry i'ogue et al. v. Ruben B. 
Brooks, treas. et al. Error to the circuit court 
of Hamilton county. C. C. Cook, for plaintiff. 
Ellis G. Kinkead and Frank F. Dinsraorc, for 
defendant. 



5722. The C. H. & D. R. R. Co v. Lena 
Lear. admr. Error to the circuit court of 
Montgomery county. R. D. Marshall, for 
plaintiff. W. A. Halaman and John Roehni, 
for defendant. 

572:5. The L. S. & M. S. Ry. Co. v. The City 
of Elyria et al. Error to the circuit court of 
Lorain county. F. G. Jerome and E. G. John- 
son, for plaintiff. Lee Stroup, for defendants. 

5724. C. M. Kirk et al. ex'rs. v. Elizabeth 
McCuilum, admx. Error to the circuit court 
of Mahoning county. Jones & Anderson, for 
plaintiff. C. D. Hine, for defendant. 

5725. C. M. Kirk et al. exrs. v. George Hor- 
niickel Error to the circuit court of Mahon- 
ing county. Jones & Anderson, for plaintiffs 
C. D. nine, for defendant, 

o72<i. Mary D. Nolan v. Michael Kane Kr- 
ror to the circuit court of Hamilton county. 
K. P. Braclstreet for plaintiff. Thos. McDougal 
for defendant. 

5727. The C. L. & W. lly. Co. v. James M, 
Reid et al. Error to the circuit court of Lorain 
countv. J. M. Kessick and E. G. Johnson, for 
plaintiff. Burke & Ingersoll, lor defendant. 

5728. The B. & O. R. R. Co. v. Charles W. 
Montgomerv. Error to the circuit court of 
Licking county. J. H. Collins and Kibler & 
Kibler, for plaintiff. B. G. Smythe. for de- 
fendant. 

5720. Philis H. Anschutz v. Jacob H. Foster 
et al. l^rror to the circuit court of Van Wert 
county. G. L. Marble, for plaintiff. H. C. 
Glenn and G. L. Marble, for defendant. 
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mediate remedy for this condition rests 
in the disappoval of the executive. It is 
worthy ofnote that the governor of New 
York by withholding his approval put 
to death about 500 passed bills in the 
present year, ''n New Jersey, ninety 
were simi.'iarly Uisposed of, a smaller 
number, but in proportion to the num- 
ber passed, an equal percentage. Vet I 
doubt if a single reasonable complaint of 
inconvenience or public loss has been 
heard by reason of the failure of these 
:5901)ills to beconiv: laws. 

This excessive legislative activity is a 
feature of our own times. It has de- 
veloped enormously within a very few 
recent years. A comparison of the an- 
nual volumes of statutes of any particu- 
lar state Jjor the last twenty years will 
prove this. 

Something of this increase is attribut- 
able to the great business development 
of the times, to the contributions of 
scientific discovery to the machinery of 
life. 

The common law afforded no principal 
which by judicial extention could be 
^ade to regulate justly the business of 
telegraphy. City charters contained no 
provisions under which electric or cable 
roads would be operated through the 
.streets. To our ancestors came not 
even a dream that one day the human 
voice could be heard across thousands of 
-miles of distance. 

They had laws to puntsh witchcraft 
but none to cover the larceny of tele- 
graph messages by wire tappers, or the 
thett.of light by illicit connection with 
an electric circuit. As invention and 
discovery have added new processes and 
devices to the tool shop of civilization, 
novel adjustments of the laws have been 
requii^ed to regulate the business gf the 
world to the improved conditions. 

At the same time there have been 
commendable movements to restrict the 
volume of legislation. By constitutional 
provisions in many States, the passage of 
special laws upon many si&bjects is for- 
bidden,, notably in the matters of grant- 
ing charters of corporation and the gov- 
ernment of cities, counties and other 
municipal divisions of the State. 

Yet the masses of trivial legislation,^ of 
statutes uncalled for by any public in- 
convenience or necessity, go on increas- 



ing, confusing the citizen, embarrassing 
the lawyer and perplexing the courts of 
justice with contradictions, inconsisten- 
cies, dilemmas and floods of verbal tur- 
gidity. 

Laws enacted one year are repealed 
the next, to give place to some new con- 
ception. The spirit of conservatism dies 
out in the fierce unrest of this busy age. 
Of these multitudinous strivings for 
change for the mere sake of change, in 
our laws it may be said: "Age cannot 
wither them, nor custom stale their in- 
finite variety." 

The history of the English law reveals 
change ^nd growth, but growth by slow 
and deliberate processes ; not the quick 
growth that produces the soft wood of 
the moist and heated tropics, but the 
slow accretions by which we obtain the 
hardy fibre of the oak or the supple 
strength of the yew. a growth through 
years of storm and stress, roots deep 
sunk and sinking ever deeper into the 
soil, reaching out wider and wider, tak- 
ing hold of rocks for greater firmness, 
tops rising ever higher above the under- 
growth, with gnarls and knots indeed, 
but trunks that are sound at heart, and 
branches broad and green, and shelter- 
ing even in storm. 

The contemplation of the history of the 
system of English law which we inherit 
is to the lawyer a cause of enthusiasm 
and a lesson in conservj'tism. To trace 
the growth of this system fiom the ear- 
liest beginnings from the proto-plasmic 
cells, so to speak, of village and tribal 
customs among the primeval fens and 
forests of Saxony, or the bogs and crags 
of Jutland, on through centuries of pro- 
gressive evolution upon English soil and 
under English skies until we see its ma- 
ture development in that system of un- 
enacted law which we call the common , 
law, is an employment well calculate^ to 
arouse the admiration and enthqsiasm of 
the lawyer and state^^mau as well a$ of 
the mere student of history. Modem 
scholars like Sir Henry Maine, Prof. 
Austin, Dr. Stubbs and Trof. Maitland 
have done for the history of law what 
Darwin and his successors h'live done in 
the domain of biology. We know from 
discoveries in natural history how the 
horse, for instance, by process of evolu- 
tion has developed from a shape no great. 
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er than a fox. with ungulous feet, over 
vast periods of progression, into the 
pleohippus of one geological age, the 
mesohippus of another, and the eohippus 
of a third, with a gradually increasing 
size and modifications in form and adap- 
tability until it has attained its perfection 
in the stately beauty of the barb and the 
fleetness and docility of the modern 
racer. Remains of the primeval progeni- 
tors of this genus brought lo light by the 
hand of discovery in bone-caves and geo- 
logical strata tell the story of its upward 
tendency through vast periods of geolo- 
gical history. 

So hare the records of the ^Id Germ- 
anic tribes, of their semi-barbarous suc- 
cessors in the conquest of Britain — of 
Angles and Saxons and Danes and 
Pranks and Normans, and finally of the 
composite English race — records un- 
earthed from the bone-caves of early 
literature, and from the dust-covered de- 
posits of doom books, statute rolls, court 
rolls, pipe rolls, patent rolls, assize rolls 
and original writs, revealed to us the 
evolution of common law from the ear- 
liest trivial forms in tribal or village 
custom through ever advancing and ex- 
panding stages of progressive develop- 
ment, with the force of selection and 
adaptability always at work, until we see 
it the revered code of life and govern- 
ment for a great enlightened Christian 
nation, a code so compact with the 
principles of justice and liberty that it 
may well evoke the enthusiastic excla- 
mation, *'eslo perpetua !" with which its 
contemplation inspired the placid pen of 
Sir William Blackstone. 

Not only have laws in the restricted 
sense as rules of conduct so grown and 
developed by slow and gradual steps 
through centuries of national existence, 
but institutions of government and the 
machinery of justice have had similar 
courses of evolutionary development. 
The courts of chancery and exchequer 
can be traced back to their beginnings 
as developments of procedure without 
warrant of legislative enactment. 

The common law is usually conceived 
to be the collection of rules and customs 
adopted in actual life among the people 
of the realm. It would be more correct 
to regard much of it as the result of judi- 
cial procedure and decision. The com- 



mon law has developed without the 
pomp of legislative enactment by the aid 
of what We know as ** legislation by 'the 
courts." It is only necessary to stiic^ 
the history of judicial procedure to 
understand this. The celebrated work 
of Bracton, the first comprehensive 
treatise on English law, is arranged 
under three heads : (1) Persons, (2) 
Things, (3) Actions. The relative 
amount of space required for a §t^te-' 
ment of the law upon these three heads 
is represented by the figures 7: 91: 856. 
More than three times as many fpUos arjC 
required to set forth the law of procedure 
as are needed to .state the right$ 6f pe^r 
sons and property. But this is true only 
in a categorical sense. Prof. Maitland 
points out that Bracton^s chapters.on the 
law of actions contain the most import- 
ant elements of substantive English law, 
while his treatise on rights partakes more 
of the nature of a work on, speculative 
jurisprudence. The King's justices "al- 
ways disclaimed the power to make law ; 
they asserted that their function was. not 
to change but to improve — a disclaimer 
which, fortunately for our jurisprudencib, 
must be disallowed. 

In considering the extension and im; 
provement of jurisprudence, we have, 
therefore, two forces to which, we can 
look — one the power of direct legislation 
through constitutional representative As- 
semblies, and the other the power of th*6 
courts by decision to extend old, princi- 
ples to new conditions. In the American 
kepublic this latter power is extraordin- 
arily great, because, by the arrangmeni 
of our system, the courts are vested with 
the final decision as to what is law smd 
what is not law, an4 stands in a sense 
above the Legi.slature, vested with the 
right of declaring void and setting aside 
the statutes passed by the Legislature 
for any violation of constitutional restric- 
tion. In. all matter?, therofore, of consti- 
tutional construction and in^he extension 
of constitutional principles by decision, 
the courts are for the time bein^ superm^. 
Nor has the process of judicial legisla- 
tion ceased upon matters other than 
constitutional. It is still in operation 
in every c^ourt of appellate jurisdiction. 
We need not lament the fact. The courts, 
are apt to make better laws than thei 
legislatures, not, of course, upon those 
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departments of legislation that are ad- 
ministrative or governmental, but upon 
tbo^e subjects of general jurisprudence 
that form the great body of our substan- 
tive law of life, conduct, business and 
trade. Judge- made law is apt to be better 
becapse it is not violent nor revolution- 
ary, because it is the result of the keenest 
and best trained thought striving for 
consistency, uniformity and stability, and 
; is mspired by the principles of justice. 
The most carefully framed statute is apt 
to produce confusion, doubt and un- 
certainty, to the solving of which numr-r- 
ous appeals to judicial interpretation are 
necessarj'. One need only look at the 
cases that have arisen under the Statute 
of ^imitations and the Statute of Frauds 
to appreciate how difficult it is to draw 
a comprehensive act which shall be clear 
in expression and free from doubt in its 
application. 

I have said enough of the prolific tend- 
^ency to legislate that prevails in our day. 
It remains to speak of such remedies as 
can be applied. 

• It is useless to discuss fundamental 
changes in the constitution of parliamen- 
tary bodies. With all its defects our 
representative system is the best the 
brain of man ever devised or his experi- 
ence worked out. 

A lower house with membership 
frequently changing secures closeness of 
touch and sympathy with the people. 
The upper house secures the calmness 
and deliberation which are essential to 
guard against sudden and unreasoning 
popular prejudices, to give stability to 
our .system of law, and in seasons of 
clamor and unrest to save . the people 
from the folly of their own excitement 
and emotions. 

If representative bodies like our State 
L^slatures are unable to deal with en- 
tire sucQSs- with all the complicated and 
subtle questions that are presented for 
their consideration, how much less can it 
be expected that the masses of the people 
would be able to do so? Yet we find 
some who seriously propose to regulate 
legislation to the body of the people, and 
bj'' means of the system known as the re- 
ferendum take the popular voice, not 
through the people's chosen representa- 
tives, but from the direct votes of the 
people themselves. This is to abandon 



the System of representative government. 
Government by representation is a prin- 
cipal derived Irom the oldest custom of 
the Anglo-Saxon race. In Hucbald's 
biography of S. Lebuin, a book 'written 
in the tenth century, is found this remark- 
able passage concerning the Saxons of 
the eighth century : 

" Once every year at a fixed season, 
of each local division and out of the three 
orders severally, twelve men were elected 
who, having assembled together 'in Mid- 
Saxony near the Weser, at a place called 
Marko, held a common council, deliberat- 
ing, enacting and publishing measures 
of common interest, according to the 
tenor of a law adopted by themselves." 

Historians of the English cx>nstilution 
trace the existence of such a representa- 
tive assembly through all the periods of 
national existence. Whether the nation 
be Northumbrian, or Mercian, or East 
Saxon, or West Saxon, or all united in 
one English people, there is always the 
assembly, the council, the witenagemot, 
the parliament. And this is never a 
gathering of all the inhabitants, but a 
meeting of delegates, of men chosen, 
elected, on account of their prominence 
or wisdom or influence, to act for their 
respective constituencies. The witenage- 
mot was what the word . signifies — a 
meeting of the wise men. The system is 
one of representation, not of pure democ- 
racy. Our ancesters were sensible enough 
to know that the knowledge and temper 
and deliberation necessary to law-mak- 
ing were not to be found in the assembly 
of all the citizens. Upon this idea the 
government of England and her colonies 
is based. The Federal Government of 
these United States and the gorvenment 
of all the States of the Union are based 
upon the same principle. To depart from 
it is impossible. To indulge in the practice 
of the referendum, except upon .such mat- 
ters as constitutional amendments, would 
tend to destroy confidences in our re- 
publican system and produce the high- 
est degree of instability, subjecting the 
judgment of the uninformed and the 
passionate for that of the selected and 
responsible representatives. The opera- 
tion of this practice is seen in the sub- 
mission of constitutional amendments to 
the vote of the people. Ver>' rarely, 
indeed, can wide popular interest be 
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aroused over such an election ; the vote 
is always light; and the discussion 
usually is confined to prefunctory news- 
paper editorials, and to those who take 
unusual interest in public affairs. The 
masses of the people are very willing to 
exercise the right of suffrage in the 
choice of representatives, but in the mak- 
ing of laws and constitutions they are 
mostly content to confide in the wisdom 
and work of others. The most pertinent 
argument against the proposition to 
establish the system of legislation by the 
"initiative and referendum" is found in 
the fact that the people do not desire to 
make their own laws. They want them 
made by their representatives. 

We do not want the system changed ; 
it is only necessary that our legislative 
bodies shall be controlled, restrained and 
regulated by a proper sense of the sol- 
emnity and responsibilty that pertain to 
the power they exercise ; that they shall 
learn to respect the wisdom of conserva- 
tism, to value stability more than experi- 
ment. 

The extention ot the practice of hold- 
ing only bl-ennial sessions of state leg- 
islatures — a practice prevalent now in 
more than thirty states — will. do much to 
decrease the amount of legislation. It 
is to be hoped that the system may be 
extended to other states. 

There is room for improvement also in 
the quality of the men selected as mem- 
bers of the state legislatures. Too 
much regard is paid to political qualifi- 
cations and not enqugh legislative abil- 
ity. This is not the fault of the citizens; 
very olten they get the best obtainable. 
There is a great failure on the part of 
men who are specially qualified by edu- 
cation and attainments to do their whole 
duty to the state by serving in the legis- 
lative bodies of the state and the city. I 
have observed that the people prefer to 
choose high-class public agents when 
they can get them. But the scholais 
and lawyers best qualified to guide and 
restrain legislation very rarely are will- 
ing to give their time to public service 
in the legislature. On rare occasions 
they will come forth and serve the state 
with great zeal «nd benefit ; but u««ua1]y 
they confine their activity to criticising 
what less competent men have done. 
We need a larger contribution of the 



time and brains of our abler business 
men and lawyers, both in state legisla- 
ture and the common councils of cities. 
Their expert knowledge and conserva- 
tive habits will strike the enacting clause 
out of many a useless bill that otherwise 
would drift through on the tide that is 
more easy lo float with than to stem. 
We need more legislators with mor^l and 
legal backbone to stand up againsc all 
oppositions that lack positive utility. 

Public discussion, disclosing the harm 
that is resulting and must result from 
excessive and useless legislation, will be 
useful by awakening public sentiment 
and extending its influence to the mem- 
bership of the legislatures. 

In this work the bar, always foremost 
in all that pei tains to good government, 
can render most valuable service. They 
perhaps more than any other class are 
charged with responsibility in this matter, 
for it pertains directly to their own espec- 
ial province. It was with the hope that 
I might secure the attention of the bar of 
America to the reform of this evil — sl 
reform which I have in my official capac- 
ity tried to effect in the legislation of 
my own state — that I have chosen this 
subject for your consideration. 

In a large degree the faulty construc- 
tion of our statutes is due to the legal 
profession, for there is no doubt that 
they are mostly framed by lawyers. 
But they are prepared in most instances 
by attorneys specially emploj^^ed for par- 
ticular objects, which bemg accom- 
plished, little regard is paid to their rela- 
tion to kindred laws or to their effect 
upon the general body of jurisprudence. 
The author of one bill proceeds to make 
a modification ot the law which ^^nll 
effect his client's purpose, and takes no 
note of any others that may be striving 
for the amendment of the same law in 
other respects. So that there is no con- 
cert of purpose, no consideration, no con- 
sistency in style or in the use ot legal 
expressions. There is indeed a higher 
sense of responsibility among lawyers 
who engage in the drafting of bills at 
privatt: solicitation : and there ought to 
be a more censorious attitude among 
legislators toward propositions fur legis- 
lation that emanate from private sources. 

I do not wish to enter the controversy 
which divides the partisans of codifica- 
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tions and its opponents. It is a fairly 
debatable, question whether it is better to 
^ave the body of the law comprised 
within a written code or existing in the 
indefinite mass of the common law mod- 
ified by miscellaneous and occasional 
statutory amendments. If our com- 
mand of legal expression were suflB- 
ciently complete and precise, our knowl- 
edge exhaustive, and our knack of classi- 
IScation equal to that of the scientist, 
We might safely venture upon the reduc- 
tion to )written statutes of many subjects 
6f general law. But, as has been 
shrewdly ^aid by Sir Henry Maine, until 
we can pioduce a perfect statute, it is 
idle to expect a complete code. Half of 
the terror that would be inspired by the 
rude activity of the kgislative propen- 
sity of the day is taken away by the 
reflection that there are few statutes ol 
novel application which * will stand the 
test of judicial critiusm. 
, In this land of written constitutions 
the bar are especially trained in the 
application of constitutional tests to acts 
of congress Rud statutes of the states. 
Constitutional and statutory construction 
engages much of the attention of our 
courts, and we have developed a fine 
ability to analyze, compare and apply, 
as well as to annul, the work of our leg- 
islators. It is remarkable that^ with this 
experience and skill in the interpretation 
of statutes, we havt not developed a 
corresponding proficiency in drafting ; 
acts of legislation. i 

Whatever we may do with reference to 
codification of general acts, we find it : 
necessary very frequently to codify our ■ 
statutes. The great number of supple 
tneqts and amendments that are passed 
from year to year so obscure the original 
text that a revision or some similar | 
reduction toward order and simplicity is 
necessary every few years. In New Jersey, I 
since 1875. there have been four author- ■ 
ized publications of the general laws, ■ 
under the various titles of "Revision," I 
'^'Revised Statutes," "Supplement to the ! 
vRe vised Statutes, and "General Statutes." \ 
'In that period the mass of general stat- ' 
utes has grown from one volume of 
'about 900 pages to the thr<.*e large . 
octavos containing over B 000 pagts. 

At the present time so great is the dis- i 
satisfaction of the bench and bar that ' 



special commission$ of eminent lawyers 
have been appointed by the executive 
under legislative sanction to revise and 
codify anew the most important titles, 
with a view of reducing and clarifying 
the confused mass of enactments that 
have been piled upon the original text 
This service is rendered without compen- 
sation out of a sense of public duty, a 
fact worthy to be recorded to the credit 
of the bar of New Jersey. This will 
serve the double purpose of improving 
present conditions and warning against 
further excess. It distinctly recognizes 
the fact that the help of skilled men 
working on lines of public and not of 
private interest must be called in to aid 
the lejfislature when accurate and skill- 
ful revision is wanted. 

If that practice can be extended so as 
to have every bill receive the careful 
revision of a trained draftsman, the gain 
in simplicity, stability and diminution of 
litigation will be enormous. 

It is not to be expected that the high 
degree of knowledge, skill and care nec- 
essary to the revision or codification o! 
any title of the general statutes, can be 
always obtained among the members of 
a legislature, busy as they generally are 
with matters of more or less political ioii- 
portance. Such work should be prepared 
with the thorough-going care and pains 
that pertain to the library and the study 
rather than amid the turmoil and excite- 
ment of a legislative session. It should 
be ready in advance of the assembling oi 
the legislature, and carefully compared, 
revised and considered by several hands. 
Otily a special commission can do this. 
It is to be noted that congress has pro- 
vided for such a commission to revise the 
criminal and penal statutes of the United 
States. 

A censor of bills is not permissible 
under our system ot legislation, but 
there can be a rule of public opinion, a 
Sentiment of prudence and conservatism 
that will enalile every legislator to reject 
all measures not properly revised and 
corrected, all measures that have no pos 
itive public necessity to ju.stify their 
adoption. It ought not to be enouirh 
that a proposed law dops no harm : :* 
.should he required of it that it shill have 
the quality ot positive benefit in ortUr t^ 
justify its enactment. 
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There gTe some principle of legisla- 
tive policy that are so plaiu and safe that 
they need only to be stated to be ap- 
•proved. 

Make sure that the old law is really 
deficient. Be careful to consider whether 
the inconvenience arising from the defi- 
ciency of the old law is of enough impor- 
tance to deserve an act of the legislature 
to cure it. 

Be careful that the remedy be not 
worse than the disease. Avoid experi- 
ments in law-making, especially if rec: 
ommended by men or parties who are 
void of knowledge or wanting in respect 
for established customs. 

Do not go on the idea that the world is 
out of joint, and you were born to set it 
right. 

Observe accurracy in the use of lan- 
guage, and avoid the use of ambiguous 
expressions. 

It is one of the just criticisms of our 
jurisprudence that it has not a technical 
vocabulary by which legal conceptions 
can be expressed with as much accuracy 
as naturalists distinguish genera and spe- 
cies. 

This is not a topic that will enlist the 
enthusiasm of political conventions, or 
awaken the energies of popular masses. 
It lacks the elements that attract those 
who are fond of exciting and spectacular 
issues. It belongs to that class of public 
service that requires infinite pains and 
infinite patience. It is a contest against 
an easy-going tendency^ not an appeal for 
some soul-stirring principle of liberty. 
This reform cannot be demanded at the 
point of the sword as the barons at Run- 
nymede compelled the granting of the 
great charter. There is no Indepen- 
dence Hall, no Liberty Bell, no Emanci- 
pation Proclamation, no loyal sentiment 
to rally the people. And yet, as Madi- 
son said, an irregular and mutable legis- 
lation is not more an evil in itself than it 
is odious to the people. 

A realization of this fact will give us 
legislators more careful to guard against 
frequent and unnecessary changes. I 
would I could impress upon the members 
of the American bar a deeper sense of the 
duty they owe to their states in the 
assumption of political service. There 
is no higher satisfaction in life than the 
onsciousness of having done one*s duty 



even though it be in obscure and unnoAeu 
service. Such a field is open and the 
need is urgent. I would not desire to 
advise any to disregard the ordinary hon- 
orable methoQs of political work through 
party organizations. The political par- 
ties comprise the great mass of the people 
and through them the best results can 
be accomplished. The purely academic 
citizen never does much but criticise. 
He does not go down among the masses 
of the people to learn their habits 
and thought^ and how they must be 
managed and taught and led into ways of 
political sense and wisdom. Yet a system 
of law, in order to be most beneficient, 
must accord with popular common setise. 
The Athenians intrusted So^on -with the 
sole and absolute power of revising the 
constitution and laws of Athens, yet he 
confessed that he had not given to them 
the laws best suited to their happiness; 
but those most tolerable to their preju- 
dices. Perhaps that is why Solon is 
known as a very wise man. 

This subject is not new to the nienlr 
bers of this association; it has b cues 
cussed with great ability at former annual 
meetings. But the quantity of slipshod 
and unnecessary legislation has, gone on 
increasing. It may be that this evil is 
like.some diseases — it must get worse be- 
fore it can get better. Surely, the dis- 
ease of excessive law-making ha^ 
reached a degree of intensity sufiSciently 
bad to justify an expectation of reaction. 
The disapproval of more than five hun- 
dred passed bills by the Governor of one 
State and of ninety by another in tUe 
present year has served to call general 
attention to the subject in a very marked 
manner. The creation and maintenance 
of a strong public sentiment in favor of 
greater care and conservation in legisla- 
tion will tend more powerfully than any 
other element to check the evil. But 
that sentiment must be perpetual. More 
things than liberty are preserved only at 
the price of eternal vigilance. Jt is time 
that universal war should be made hy 
the bench, the bar and all orders of in- 
telligence upon the notion that eveiry 
misfortune, every inconvenienc can be 
cured by a law. The rules of business, 
the laws of trade, the operations, of 
natural laws and processes, the quali- 
ties of human nature, the recurrence of 
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the seasons, misfortune, sickness, death, 
the Ten Commandments — all these and 
many others are beyond the proper 
realm of legislative dabbling ; yet many 
people seem to think that a simple act 
of Congress or of a State Legislature can 
change them all. 

Let us continue our labors for uniform- 
ity of law upon proper topics, for sim- 
plicity of procedure, for better legal 
education, for international arbitration ; 
and at the same time let us strive to in- 
crease the "spirit of careful conservatism 
which is the best preservative of good, 
to cry a continual alarm against tri&ing 
with the deep-laid foundations of our 
jurisprudence, and to preserve for our 
laws that sentiment of reverence and re- 
spect which hitherto have so disting- 
uished the Anglo-Saxon race. 



SUPRSMB COURT PROCKBDmOS. 



Causes to and including No. 4889, on the gen- 
€rsl docket, are called and marked submitted. 
The next call will be to and including No. 
J50<>5 

General Docket. 

Tuesday, October 6, I8S7. 

4668. The Board.of Education of the Find- 
lay Schools V. William Stephenson. Error to 
the circuit court of Hancock county. Judg- 
ment affirmed. 

4672. Edward T. Mithoff v. John R. Hughes 
et al. Error to the circuit court of Franklin 
county. Judgment af^rmed. Minshall, J., dis- 
sents. 

4697. William M. Greene et al. v. David 

Greene et al. Error to the circuit court of 

Franklin county. Judgment affirmed on au- 

. thority of Johnson v. Johnson, 51 Ohio St., 446. 

4716, Smith Grimes et al. v. Mary J. Craw- 
iord et al. Error to the circuit court of .\dams 
county. Judgment affirmed. 

4721. Elizabeth Chester v. Michael D. Floyd 
et al. Error to the circuit court o^ Guernsey 
county. Judgment affirmed upon the grounds 
stated in the journal entry. 

4722. Carry C. Harris v. The Ohio Oil Com- 
pany. Error to the circuit court of Wood 
county. Judgment affirmed. 

4750. Henry Bodi et al. v. The Winous Point 
Shooting ^lub. Error to the circuit court of 
Ottawa ccvinty. judgment to the circuit court 
enjoining fishing reversed and remaindtr of 
judgment affirmed. Each party to pay ont- 
halT of costs in this court. See journal entry. 

4884. Elmina Kutz v. The Gennesee Oil Co. 
et al. Error to the circuit court of Hancock 



county. Dismissed -by consent of parties at 
costs o\ plaintiff in error. 

4885. David K. Moore et al. v. Clara Thomp- 
son. Error to the circuit court of Columbiana 
county. Dismissed by consent of parties at 
. costs of defendant in error. 

5312. George Hartman et al. Commissioners 
' V. Caroline. Sawyer. Error to the circuit court 
' of Erie county. Judgment affirmed for the 
reason that the cause of reversal was that the 
verdict was not sustained by sufficient evi- 
dence. Other questions not passed upon. 

5700. Stote of Ohio ex rel. George W. 
Franklin v Charles Kinney, as State Supervi- 
sor of Elections. Mandamus. Demurrer to 
petition sustained, and petition dismissed at 
costs of relator. 

5720. In the matter of Application of Henry 
C Fox for a writ of habects corpus. This court 
refuses to entertain this cause, and the petition 
is dismissed without prejudice at the costs of 
the petitioner. 

The following causes on the general docket 
have been dismissed for want of preparation : 

4774. Alva E. Rambo v. The Incorporated 
Villa^ of Newcomerstown et al. Error to 
the circuit court of Tuscarawas county. 

4777. The Butchers* & Drovers' Bifilding & 
Savings Co. v. James O. Woodard. Error to 
the circuit court of Hamilton county. 

4780. Sarah E. Clason et al. v. Marv A. Ward 
et al. Error to the circuit court of Hamilton 
county. 

4789. Louisa Beckman v. H. M. Fisk. 
Error to the circuit court of Cuyahoga 
county. 

4799. L. D. Langmade et al. v. George L. 
Dorney et al. Error to the circuit court of 
Hancock county. 

4806. Peter Speildenner v. Lena Gulbert 
admx., etc. Error to the circuit court of 
Sandusky county. 

4808. George W. Van Ceiver et al. v. John 
R. McLaughlm et al. Error to the circuit 
court of Franklin county. 

4838. Louis Schenerer v. Joseph V. Irwin. 
Error to the circuit court of Hamilton 
county. 

4840. William A. Wilson et al. v. The State 
of Ohio. • Error to the circuit court of Tus- 
carawas county. 

4859. George A. Peters v. William Hoy, con- 
stable, etc. Error to the circuit court of Del- 
aware county. 

4860. The J. J. Snider Lumber Co v. Wil- 
liam Cheek. Error to the circuit court of 
Franklin county. 

4868. Arthur M. Jordon v. Blanchard J. 
Miller. Error to the circuit court of Putnam 
county. 

4870. The Lufkin Rule Co. v. Zavier Prin- 
geli et al. Error to the circuit court of Cuy- 
ahoga county. 

The following causes on the general docket 
have been dismissed for failure to file printed 
record : 
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5540. The Board of County Commissioners 
of Brown County v. Charles Gore. Error to 
the circuit court of Brown county. 

5543. James M. Wentworth v. The L. S. & 
M. S. Rv. Co. Error to the circuit court of 
Erie county. 

5549. Henry Rudesill v. Abraham Keel, 
Ex'r. Error to the Circuit Court of Hancock 
county. 

5571. Struthers, Wells & Co., v. The Buck- 
eye Supply Co. et al. Error to the Circuit 
Court of Mercer county. 

5594. Oscar W. Kneisley v. Oscar F. David- 
son, Trustee. Httot to the Circuit Court of 
Montgomery county. 

5615. Robert E. Bowen v. The Massachu- 
setts Benefit Association et al. Error to the 
Circuit Court of Cuyahoga county. 

5648. The Wabash R. R. Co. v. Terry E. 
Heeter. Error to the Circuit Court of Lucas 
county 

Motion Docket. 

2969. The Lake Erie Ice Co. v. Frederick 
Schmidt. Motion by defendant to advance 
cause No. 5537, on the General Docket. Motion 
allowed, cause advanced and briefs to be filed 
within rule. 

2970. The State of Ohio v. Louis F. Post. 
Motion by the defendant to dismiss cause No. 
5579, on the General Docket. Motion allowed 
and cause dismissed. 

2971. Gertrude Hesse, Admx. v. The C. H. 
& S. R. R. Co. Motion by plaintiff to dispense 
with printing record in cause No. 56o2, on the 
General Docket, .-.otion allowed. 

2972. £dward Snyder et al. Ex'rs. v. Henry 
D. Snyder. Motion by plaintiffs to dispense 
with printing parts of record in cause No, 
5672, on the General Docket Motion with- 
drawn. 

2973. Selah Daniels, Admz. v. Henry P. 
Sanford, Receiver. Motion by plaintiff to 
reinstate cause No. 552!J, on the General Dock- 
et, Motion overruled. 

2974. The Merchants Banking & Storage 
Co. V. George Zipperle. Motion by defendant 
to advance cause No. 5567, ou the General 
Docket. Motion allowed, cause -advanced and 
briefs to be filed with rule. 

2'-75. Lucian Lindsay, Admr. v. The Ohio 
Pipe Company. Motion by plaintiff to dis- 
pense with printing record in cause No. 5671 
on the general docket. Motion allowed. 

2976. The Elyria Gas & Water Co. v. a tax 
payer on behalf etc. v. The City of Elyria et 
al. Motion by defendants to advance' cause 
No. 5673, on the general docket. Motion al- 
lowed, cause advanced and briefs of plaintiff 
in error to be filed in 6 days and those of 
defendants in error in tO days thereafter. 

2^i77. R. S. Hubbard as Treas., etc. v. 
Thomas G. Fitzsimmons. Motion by plaintiff' 
to advance and for oral argument in cause No. 
5544, on the general docket. Motion allowed, 
cause advanced and briefs to be filed within 
rule. Oral argument noted. 



2978. August H. Arend et al. v. C. N. Biehs 
et al. Motion by defendants to set aside serv- 
ice of summons in cause No. 4921, on the gen- 
eral docket. Motion allowed. 

2979. The Northwestern Ohio Natural Gas 
Co. V. Annie Davis et al. Motion by plaintiff 
for leave to file supplemental petition in error 
cause No. 4782, on the general docket. Motion 
overruled. 

29S0. The Northwestern Ohio Natural Gas- 
Co. V. Annie Davies et al. Motion by defends 
ants to dismiss, etc. in cause No. 4821, on the 
general docket. Motion overruled. 

2981. George Hartman et al v. Caroline 
Sawyer. Motion by defendant for order affirm-, 
ing judgment of circuit court in cause No. 
5312, on the general docket. Motion allowed. 

3983. Edson France v. The State of Ohio* 
Motion for leave to file a petition in error to 
the court of common pleas of Sandusky 
count)'. Motion allowed, cause set for oral 
argument October 8, • 897. 

2984. The L. S. & M. S. Ry. Co. v. The Citv 
of Elyria et al. Motion by defendant to ao- 
vance cause No. 4723, on the general docket 
Motion allowed, cause advanced, and briefs to 
be tiled within rule. 

2985. James M Wentworth v. The L. S. & 
M, S. Ry. Co. Motion by plaintiff to reinstate 
cause No. 5543, on the general docket. Motion 
overruled. 

2986 May Olinger, a minor by etc.- v. Wm. 
W. McGuffy et al. Motion by defendants tO' 
dismiss cause No. 5711. on the general docket. 
Motion allowed and cause dismissed. 

29H9. The Commercial Bank of Morris, 
Sharp & Co. v. George W. Patton as treasurer 
of Fayette county, « )hio. Motion by defen- 
dant to advance cause No. 5651, on the general 
docket. Passed for notice. 

2988. The B & O. R. R. Co. v. John Robin- 
son. Motion by defendant to advance cause 
No. 5684, on the general docket. Motion al- 
lowed, cause advanced ami briefs to be filed 
within rule. 

2969. The state of Ohio ex rel. John F. 
Wilson V. Charles Kinney, state supervisor of 
elections of Ohio. Motion by relator for writ , 
of mandamus in cause No. 5731, on the general 
docket. Motion allowed. 

2990. John J. Walsh v. The C. H. V. & A. R. 
U. Co. Motion by defendant to advance cause 
No. 5(i2L\ on the general docket. Oral argu- 
ment re(juesled. Motion allowed, cause ad- 
vanced and briefs to be filed within rule. Oral 
argument reque.sted. 

2991. Robert Wright v. The C. H. V. & A. 
R. R. Co. Motion by defendant to advance 
cause No. 5623, on the general docket. Oral 
argument requested. Motion allowed, cause 
advanced and briefs to be filed within rule. 
Oral argument requested. 

2992. :Michael L. Voight v. The C. H. V. & 
A. R. R Co. Motion by defendant to advance 
cause No. 5624, on the generel <locket, Oral . 
argument requested. Motion allowed, cause 
advanced and briefs to be filed within rule. 
Oral argument requested. 
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2993. Thomas Shotwell v. The C. H. V. & ; Swingle, Perry Smith and Durban & McDer- ^ 
A. R. R. Co. Motion by defendant to advance ; mott, for defendant 

cause No. 5625. on the 'general docket Oral | 5742. A. J. Kennedy v. A. J. Penney. Error 
argument requested. Motion allowed, cause Kto the circuit court of Brown county. H. H. 



lidvauced aud briefs to be filed within rule. 
Oral argunieut requested. 

New Cases. 
supreme court since Sep- 



Whitman, for plaintiff. Thompson & Fite, for 
defendant 

6743. C. D. Mason. Assignee v. Schleicher, 
Scliumn & Co. Error to the circuit court of 
Ashland coun ty . G^oi ^e A. Nicol, for plaintiff. 
Campbell & Sempie, for defendant 



New cases in th 
tember23, 1897. 

5730. I. F. Raudabaugh v: Charles F. Hart 
Error to the circuit court of Mercer county, j 
Selq\-n N. Owen and Marsh & Loree, for plain- 1 
tiff. Motter & McKinzie aud Goeke & Culli- j 
ton, for defendant. I 

5731. The State of Ohio ex rel. John F, | 
Wilson V. Charles Kinney. State Supervisor I 
of Elections. In mandamus. S. J. Hatfield, j 
Andrew J. Hess, John F. Wilson and J. E. 
RUssell, for plaintiff. Daniel J. Ryan, for de- 
fendant. I 

5732. Frederick B. Lotze et al. Ez*rs. v. I 
The City of Cincinnati. Error to the superior 
court of Cincinnati. Drausin & Wilson, for , 
plaintiffs. Ellis G. Kinkead, for defendant 

5733. William F. McCullough et al. v. Mar- ' 
tha A. Marshall et al., Admx. Error to the 
circuit court of Shelby county. I 

5734. The B. & O. R. R. Co. v. George 
Kraeger et al. Error to the circuit court of \ „/•.* • *. ttu a .*j. /» # u 
Muskliigum county. J. H. Collins and F. A. I ^^^''^ ''P'"' '"^^"^ ':'^''^y ^*"J^!!!P' ^'•''•'«"^' 
Duroan, for plaintiff. Ball, Swingle & Mar 
shall, for defendants. 



Evening Law College. 

BE EARNINO WHILE LEARNINfl. 

Baldwin Unlver&ltu Law School 



September 22nd, 1897. 

EtcbIbs »MiiM« ttmm TiSO till StSO 0'«l«ek. 



TUITION. $50.00 PER YEAR. 



5735. The B. & O. R. R. Co. v. The Dia- 
mond Coal Co. Error to the circuit court ol ' 
Muskingum countN. J. H.. Collins and F. A. 
Durban, for plainuff. F. H. Southard, for de- 
fendant. 

6736. Leroy E. Clark v. 
County Commissioners of Lucas couutv. Er- 
ror to the circuit court of Lucas county, i Degree of LL.B. Conferred. 
Clayton W. Everett, for plaintiff. Orien W, Members oi Faculty: -Dr. M. F. Warner, 
Wilson, lor defendant. President; Hon. C. S. BenUey. Dean, late 

5737. R. S. Hubbard, Treas. of Cuy hoga Judge of the 6th District Ohio Circuit Court; 
county V. Charles E Brush. Error to the cir- Hon. H J. Caldwell, Judge of the 8th District 

cuit court of Cuyahoga county. P. H Kaiser, " ~ 

for plaiuiifT. Williamson, Cushiug & Clark, 
for defendant. 

6738. Collin Namkubart v. Thunias Mat- ' 
thingley et a!. Error to the circuit court of' 
Muskiiigum countv. C. M. Van<leiibark, for 
plaintiff W. H. Ball & Durban & McDermott, 
for defendant. 



'Tu^ i>^« A ^r Three 3*ear8 course as thorough as in any 
The Board 01 i-w colleire 



Ohio Circuit Court ; Hon. A. W. Lamson, Judjje 
of Court of pommon Pleas, Cuyahoga County, 
Ohio; Hon. E. J. Blandin. late Judge of Court 

'of Common Pleas, Cuyahoga County, Ohio; 

, Arthur E. Rowley. Ph.B., and Willis Vickcry. 
LL.B. 

For full information and cat&Iogue, call 
on or address 



5739. The Xorwalk Savings Bank Co. v. The 
Norwalk Metal Spinning & Stamping Co. 
Error to the circuit court of Huron county. 
Stewart & Rowley and Bentley & Stewart, for 

Plaintiff. C. M. Stewart, A. M. Beattie and G. 
'. Stewart, -for defendant. , 

5740. Alvah Sliobe v. Americus Miesse et al. • 
Error to the circuit court of Allen county. ! 
Walter B. Richie and D. C. Henderson, for 
plaintiff. Prophet & Eastman, for defendants. 

57-11. George W. Shaw v. George L. Foley, ' 
Assignee. Error to the circuit court of Mus- 1 
kinguni county. F. S. Gates and H. F. Achauer. I 
for plaintiff. C. M. Vandenbark, Ball &i 



WILLIS VICKERY, Sccv., 
709 The Cu)ihoga ClevtUnd.OM«. 
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